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THE EVOLUTION OF THE HAWAIIAN
JUDICIARY.

TWO PERIODS OF .JUDICIAL HISTORY.

The history of the Hawaiian Judiciary may be conveniently
divided into two periods: The first, which may be briefly
described as the period of absolute government, extending from
the earliest migrations of Hawaiians to these shores, say about
the fifth century of the Christian Era, to the year 1840; the
second, which may be called the period of constitutional govern-
ment, extending from the year 1840 to the present time. Dur-
ing the first of these periods but little progress was made in the
evolution of the judiciary. During the second period, as a result
of peculiar conditions of political, social and industrial change,
and the intermingling of the foreign and aboriginal races, of
widely different but gradually assimilating ideas and needs,
development has been rapid—until now, for independence, for
completeness and simplicity of organization, and for satisfac-
tory administration of justice, the Hawaiian Judiciary occupies
a high place among the judiciaries of the most advanced nations.

FIRST PERIOD TO 1840—NO DISTINCT JUDICIARY.

During the first period the system of government was of a
feudal nature, with the King as lord paramount, the chief as
mesne lord and the common man as tenant paravail—gen-
erally three or four and sometimes six or seven degrees. Each
held land of his immediate superior in return for military and
other services and the payment of taxes or rent. Under this
system all functions of government, executive, legislative and
judicial, were united in the same persons and were exercised
with almost absolute power by each functionary over all under
him, subject only to his own superiors, each function being exer-
cised not consciously as different in kind from the others but
merely, as a portion of the general power possessed by a lord



over his own. There was no distinct judiciary and scarcely
any conception of distinct judicial power, and yet judicial forms
were to some extent observed. Our authentic knowledge of
them is meager and probably does not much antedate the reign
of Kamehameha I.

REDRESS WITHOUT TRIAL.

The usual method of obtaining redress was for injured parties
or their friends to take the law into their own hands and retali-
ate, as for instance in cases of assault or murder. The offender
might, however, escape by fleeing to a city of refuge. In cases
of theft the injured party went to the thief's house and took
whatever he could find—the thief, even though the stronger of
the two, being restrained by public sentiment from offering
resistance. This was not mere unbridled anarchy, though
closely bordering upon it, but was well recognized as a justifi-
able legal proceeding. Even at the present time among the
most civilized nations, similar remedies are allowed, in some
cases by the law as in cases of distraint, recaption, and abate-
ment of nuisance, and in other cases by juries or by common
consent in disregard of the law.

CIVIL TRIALS—COURTS JURISDICTION.

The practice of taking the law into one's own hands, however,
was seldom resorted to in cases in which the wrong-doer was of
higher rank than the injured party, or, if of inferior rank, be-
longed to another chief. In such cases the injured party
appealed for justice to the King or some chief within whose
territory the accused resided. Jurisdiction depended on the
place where the offender was domiciled, or rather upon the lord
to whom he belonged, not upon the place where he was found
or where the offense was committed. Any chief from the im-
mediate lord of the wrong-doer to the King might take cogniz-
ance of the offense and from the decision of any chief an appeal
lay to any one of his superiors. Thus there was a series of
courts, which might be called local, district and national, or,
under Kamehameha, district, island and national, each presided



over by one person whose jurisdiction extended over all persons
domiciled within his territory and was original, and to some
extent concurrent and appellate.

PROCEDURE.

There were no regular police, but the King and each chief
had a number of attendants at hand, whose duty it was with
the aid of their dependents to execute orders and judgments.
Upon complaint being made, the parties were summoned to
appear, generally in the house or front yard of the king or
chief. Judgment was not often rendered until they were both
heard face to face. Witnesses were rarely, if at all, examined.
There was no jury, no prosecuting attorney, no lawyer to exact
fees, raise technical points or create delays. Each party argued
his own cause, often with great eloquence, and usually sitting
cross-legged before the judge. The trial was speedy and the
litigation inexpensive, but then as now not always satisfactory.
Judgment was promptly rendered and as promptly executed.

POWER OF JUDGES—NATURE OF JUDGMENTS.

The personal and official characters of the judge were not dis-
tinguished. He was not bound to act impersonally as the mere
mouthpiece of the law, but might decide according to his own
notions of justice or expediency, and yet as a rule he was con-
strained by public opinion and policy to observe the recognized
law. As to the penalty which he might impose, in respect to
both its nature and amount, he might exercise great discretion,
and might either before or after the commission of the offense
grant the offender immunity from punishment. Much depended
not only upon the character and enormity of the offense but
often also upon the personal disposition of the chief, or the
favor or disfavor in which he held the respective parties, or
upon the intervention of friends who had influence with him.
There was no distinction between public and private wrongs.
The relief granted might be legal or equitable; restorative, com-
pensatory or punitive. In case of theft, restoration of the stolen
property and payment of damages in the nature of a fine was



often adjudged; but if the theft was from a high chief the cul-
prit might be bound hand and foot and set adrift far out at sea
in an old worn out canoe. The remedy for disturbance of a
water right was the restoration of the right. Adultery among
the higher ranks Avas sometimes punished by decapitation.
Banishment to another island was not uncommonly imposed
for various offenses. The penalty for breach of etiquette by a
tenant toward his lord was often extremely severe; the eyes
might be scooped out or the limbs broken, and after several
days of torture the victim might finally be put to death by
burning, strangling, clubbing or in some other way.

RELIGIOUS TRIALS ORDEALS.

There were ecclesiastical as well as civil tribunals. The poli-
tical and religious systems being closely interwoven, the juris-
diction of the priests was not confined to breaches of the reli-
gious taboos, but was to some extent concurrent with that of
the chiefs over civil wrongs. The procedure, however, was quite
different. Their trials were by ordeal and were of two kinds,
ordeal by fire and ordeal by water.

One form of the water ordeal was the "wai halulu," or shak-
ing water. A calabash of water was placed before the suspected
person. After a prayer had been offered by a priest, the accused
was required to hold both hands, with fingers spread out,
over the calabash, while the priest closely watched the water.
If it shook, the accused was guilty, otherwise innocent. The
shaking of the water may have been accomplished by sleight of
hand, or perhaps the consciousness of his guilt made the cul-
prit's hands shake sufficiently to produce by reflection or
shadow a tremulous appearance in the water.

Fire-ordeal was often resorted to in cases of theft and was as
follows: The complainant first paid a fee or costs of court,
usually a pig. A fire was then kindled and three kukui* nuts
were broken, one of which was thrown into the fire. While it
was burning a priest uttered a prayer. So with the other nuts,
one after the other. If the thief appeared and made restitu-

*Aleurites moluccana, or Candle-nut.



tion of the stolen property before all the nuts were consumed,
he was dismissed with a heavy fine. Otherwise a proclamation
was made that the theft had been committed and that the thief
was being prayed to death. The thief then generally pined
away and died, overcome by superstitious fears that he was the
object of the wrath of the avenging deity.

It will be noticed that the trial by fire-ordeal might take
place in the absence of the suspected person or even without a
suspicion against any person in particular, the ordeal serving
as both detective and court ; also that both forms of the
Hawaiian ordeal were in a measure based upon reason and jus-
tice. The ascertainment of the truth depended upon, or at
least might have been left to, the operation of the guilty con-
science of the accused, and the presumption was in favor of inno-
cence; while in most forms of ordeal as found among other
races the burden of proof was upon the accused to establish his
innocence and this could be done in theory only through the
miraculous interposition of providence, in practice only by
chance or legerdemain.

NATURE OF LAWS AND LITIGATION.

The extent to which judicial forms were observed, the nature
of the cases, that were likely to arise and the efficiency with
which rights were protected, varied from time to time with the
character of the rulers, the nature of the laws, and the state of
society. The laws, all of them unwritten, were established by
usage, or by the edict of the -King, and proclaimed throughout
the country by heralds. Of these, the taboos, imposed in early
times for religious purposes only, but afterwards also made use
of by the chiefs for political purposes, in order that they might
add to their civil authority the sanction of religion, formed the
largest and most complex as well as most oppressive body of
laws. Next in number but first in importance, came the laws
of real property upon which the whole system of government
was based, including the laws of tenure, water rights, fishing
rights and taxation. Laws relating to personal security were
few but important, the violations of which, considered more as


