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Roncador, Quito Sueno, Serrana, and Serranilla are 

four coral banks in the western part of the Cari bbea.n 

Sea, between Nicaragua and Jamaica. The banks are for 

the mogt part ~1bmerged but on each of them is some 

dry land, most of the islands being only about a quarter 

of a mile square, and three or four feet high. These 

islands are claimed by the United States, and some or 

all of them are or have been at one time claimed by 

Nicaragua, Honduras and Colombia. Although this con

troversy over sovereignty of the islands has obtained 

since the middle of the nineteenth century, no thorough 

investigation and final settlement of the claims has 

been made. It is to be hoped that this report will pro

vide a basis for such a settlement. 

r. Sourc~of Information 

The information herein set forth has been collected 

from material in the State Department archives, books, 

and maps of the Caribbean region. Original letters in 

the archives are perhaps the best primary sources avail

able, but in this case, as in the case of secondary 

authorities, 

,( 
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authorities, due regard must be paid to the interest 

of the person writing, to his knowledge of the subject, 
. 

and to the legal as well as historical significance of 

his statements. 

These criteria are particularly important in con

sidering the various interpretations of the Guano Act 

made by United states officials from time to time. These 

statements could be regarded as binding admissions of the 

Government, analogous to statements against interests and 

admissions in local law. This is not necessarily the 

proper conclusion, however. In the first place, they 

have been by no means consistent, and the only conclusion 

which can fairly be drawn from them is that no one knew 

what the Guano Act really did mean. In the second place, 

they were often made by officials who had a particular 

set of facts in mind, and who should not be regarded as 

committing the Government to a definite position with 

respect to circumstances not at the time contemplated. 

In the opinion of the Presiding Commissioner in the Chamizal 

Case it was said that: 

"While considerable importance appeared 
to be attached by the parties to various ex
pressions contained in this correspondence, the 
Commissioners, at an early stage in the argu
ment, expressed their view that neither of the 
hi gh contracting parties should be bound by 
the un~iarded language contained in many of the 

1 etters. 

r:}:. ' ,· 
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letters. The only real importance to 
be attached to this correspondence is 
that it shows conclusively that a con
siderable doubt existed as to the mean
ing and effect of the boundary treaties of 
1848 and 1853. 11 1 

* * * * 
11 It would be useless 'to multiply 

citations from diplomatic correspondence, 
which is not always consistent, and which 
falls under the rule laid down by the 
Hague Tribunal in the recent award in the 
North Atlantic Coast Fisheries reference. 
Speaking of similar unguarded expressions 
contained in diplomatic correspondence the 
Presiding Commissioner expressed the fol
lowing opinion, which seems applicable to 
a great many of the communications which 
have been relied upon by one or other of 
the parties in the present case: 

'The Tribunal, unwilling to invest 
such expressions with an importance en
titling them to affect the general question, 
considers that such conflicting or incon
sistent expressions as have been exposed 
on either side are sufficiently explained 
by their relations to ephemeral phases of 
a controversy of almost secular duration, 
and should be held to be without direct 
effect on the principal and present issues.' 11 2 

Care must also be taken not to draw too many con-

clusions from maps, for, al though they may be good evi

dence of certain geographical factors, they are not 

usually 

1 Award in the Chamizal Case, Arbitration between the 
United states and Mexico (June 1911) p. 20. 

2 Ib i d, p • _2 5 . 

·.' 6 
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usually reliable evidence of the sovereignty of land. 

Cartographers do not as a rule indicate the sources 

of their information; so, if a map states that a cer

tain territory belongs to a particular country, it is 

evidence only that someone thought so, and not that he 

had good reason for his belief. Because of this, the 

available cartographical material on this subject has 

not been exhausted, nor relied upon to any great extent 

in this report. Nevertheless, a few maps have been 

examined to determine the date of discovery of the 

islands, for, if an old map describes a region which 

actually does exist with reasonable geographical accu

racy, it is evidence that its existence was known at 

the date the map was made. 

The historical and legal significance of maps in a 

case involving the determination of sovereignty over 

territory has been well stated by the court in the 

Palmas Island Oase: 

11 ••• only with the greatest caution can account 
be taken of maps in deciding a question of 
sovereignty, at any rate in the case of an 
island such as Palmas .•.. Any maps which do 
not precisely indicate the political distribu
tion of territories, and in particular the 
Island of Palmas .... clearly marked as such, 
must be rejected forthwith, unless they con
tribute - supposing that they are accurate -

to 
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to the location of geographical names. 
Moreover, indications of such a nature are 
only of value when there is reason to think 
that the cartographer has not rrerely referred 
to already existing maps - as seems very 
often to be the case - but that he has based 
his decision on information carefully col
lected for the purpose. Above all, then, 
official or semi-official maps seem capable 
of fulfilling these conditions, and they 
would be of special interest in cases where 
they do not assert the sovereignty of the 
country of which the Government has caused 
them to be issued. 

11 If the Arbitrator is satisfied as to 
the existence of legally relevant facts which 
contradict the statements of cartographers 
whose sources of inf onnati on are not known, 
he can attach no weight to the maps, however 
numerous and generally appreciated they may 
be . 11 3 

In the award of the Queen of Spain in the Aves 

Island Arbitration, it is said: 

"Considering that for the a.u thori ty of 
geographers to have any importance in mat
ters of ownership it is necessary that all 
or a large part of them should be unanimous 
and agreed on the determination of the 
nationality of a given territory, and as 
this circumstance is wanting in the present 
case, other stronger and more valid titles 
are demanded than the opinion of the geo
graphers . 11 4 

II.Principles 

~ Award in the Palmas Island Case, United States and 
The Netherlands under Agreement of January 23, 
1905, Hague Court of Arbitration (1928) pp.36-37. 

4 Award in the Aves Island Case, The Netherlands and 
Venezuela, June 30, 1865; 
Moore's Arb., 5037-5041 (translation). 
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II. Principles of Law 

A. General International Law 

The general principles of international law in

volved in the determination of sovereignty over ter

ritory are too well known to warrant a detailed dis

cussion in this report. Only a brief summary will be 

given, therefore, of the law applicable to the cases 

under consideration. 

As stated by Judge Moore: 

"Title by occupation is gained by the 
discovery, use, and settlement of terri

tory not occupied by a civilized power. 

Discovery gives only an inchoate title, 

which must be confirmed by use or settle
ment." 5 

While this principle is generally admitted to be a fair 

statement of international law at the present time, it 

has been maintained that if the discovery took place 

during the time when international law recognized a 

perfect title by discovery alone, without settlement, 

no later change in law could affect this title, valid 

at the time acquired. 

11 How far the mere discovery of a ter

ritory which is either unsettled, or settled 

only by savages, gives a right to it, is a 

question which neither the 1aw nor the usages 

of nations has yet definitely settled. The 

opinions 

5 I Moore I s Digest 858-269; see al so I Wharton's 

Digest, § ' . 2. 
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opinions of mankind, upon this point, have 
undergone very great changes with the pro
gress of knowledge and civilization. Yet 
it will scarcely be denied that rights 
acquired by the general consent of civi
lized nations, even under the erroneous 
views of an unenlightened age, are pro
tected against the changes of opinion re
sulting merely from the more liberal, or 
the more just, views of after times. The 
right of nations to countries discovered 
in the sixteenth century is to be deter
mined by the law of nations as understood 
at that time, and not by the i:mproved and 
more enlightened opinion of three centuries 
later . 11 6 

This argument was advanced by the United States in the 

Pal.mas Island Case but the Court said: 

"As regards the question which of different 
legal systems prevailing at successive periodR 
is to be applied in a particular case ( the so
called intertemporal law), a distinction must be 
ma.de between the creation of rights and the 
existence of rights. The same principle which 
subjects the act creative of a right to the law 
in force at the time the right arises, demands 
that the existence of the right, in other words 
its continued manifestation, shall follow the 
conditions required by the evolution of law. 
International law in the 19th century, having 
regard to the fact that most ~arts of the globe 
were under the sovereignty of S~ates members of 
the community of nations, and that territories 
without a master had become relatively few, took 
account of a tendency already existing and es
pecially developed since the middle of the 18th 
century, and laid down the principle that occu
pation, to constitute a claim to territorial 
E:overeignty, must be effective, that is, offer 

certain 

6 Mr. Upshur, Sec. of State, to Mr. Everett, Oct. 9, 1843, 
MS. Inst. Great Britain, XV. 148, 148; I Moore's 
Digest 259. 

9 
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certain guarantees to other States and their 
nationals. It seems therefore incompatible 
with this rule of positive law that there 
should be regions which are neither under the 
effective sovereignty of a State, nor Without 
a master, but which are reserved for the ex
clusive influence of one State, in virtue 
solely of a title of acquisition which is no 
longer recognized by existing law, even if 
such a title ever conferred territorial 
sovereignty. For these reasons, discovery 
alone, without any subsequent act, cannot at 
the present time suffice to prove sovereignty 
over the Island of Palmas •... 11 7 

This position is certainly as logical as the other, and 

is, moreover, one likely to obtain reasonably fair re

sults. If the contrary were consistently maintained, 

it would in effect make occupation and settlement of all 

territory discovered before the nineteenth century un

necessary. 

In connection with discovery, occupation and settle

ment, various problems of law arise, such as the inten

tion to assume sovereignty, the nature and extent of 

occupation necessary, whether or not the territory has 

been abandoned so that it has become terra nullius and 

open to settlement again by some other nation, questions 

of contiguity and of continuity of territory, and of 

prescription. To consider these problems in the abstract 

is 

7 Op. cit. supra, Note 3. 

llJ 
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is not very illuminating and they will, therefore, be 

considered in relation to the particular facts. Certain 

general principles may, however, be stated at this 

point. 

It is said that there must be an intent to claim 

sovereignty, expressed by the claimant state. This 

intent may be either expressed or implied, and may be 

emphasized in any number of ways.8 Consequently, no 

rule of thumb can be given as to what is or what is not 

an expression of this intent but it must be determined 

by reference to the facts of each case. Acts of pos

session are particularly significant in this connection, 

especially acts indicating an exclusive exercise of 

power by the claimant state. 

With respect to the amount of occupation necessary, 

it is reasonable to assume that this must depend to some 

extent upon the nature of the territory in question, and 

its suitability to habitation. In the Palmas !eland 

case, the court said: 

11 ••• the manifestations of sovereignty over a 
small and distant island, inhabited only by 
natives, cannot be expected to be frequent •.. 11 9 

In the Aves Island Case, however, which relates to an 

uninhabitable 

8 Oppenheim, International Law, (1920) Vol. I, § 222 

9 .QQ. cit. suura. Note 3, p. 58. 
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uninhabitable i eland, it was said: 

" ••• even though the Island is not capable 
of i::.e rmanent habit at ion due to the immersion 
to which it is exposed, if the Dutch had 
occupied it with the intention of acquiring 
it, judging it abandoned, they would have 
const~1cted some building and tried to make 
the Island constantly habitable, neither of 
which things were effected. 11 10 

. C· 
t-. ' -~,. 

It is impossible to state~ priori what consti

tutes abandonment, especially abandonment of a guano 

island. It is said that "abandonment can only result 

from the expressed manifestation of the will, 11 and that 

it will not be presumed: 

"When the thing whose abandonment is alleged 
in order to rationalize occupation belongs 
to the dominion of a nation, still more 
rigorous becomes the necessity of causing 
the act to rest on some positive and ex
press manifestation of the will of the owner, 
showing that he does not desire to continue 
in possession, for in questions of territorial 
dominion abandonment is not to be presumed. 
The presumption is not that the tl1ing is a 
res nullius ...•.. 11 11 

Nevertheless, where there has probably been no occupa

tion or use of any kind whatsoever, and certainly none 

of an exclusive character, of an island in the high 

seas for about 250 years, it is reasonable to conclude 

that the territory has been abandoned by the discoverer. 

It 

10.Q.£. cit. supra, note 4. 
11 I Moore's . Digest 300; See a,l.Bo Charle~ Cheney Hyde, 

International Law, (1922) Vol. I § 119. 

12 
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It is then open to acquisition by settlement by some 

country other than that of the discoverer or his suc

cessor in interest. 12 

Again, when the question of contiguity is dis

cussed, it must be in relation to particular facts, and 

not in the abstract. To base a claim of sovereignty 

on discovery and settlement of adjacent territory, the 

degree of contiguity must be considered, and the pur

poses for which the territory in question might be used. 

The theory depends in part upon the idea that unsettled 

territory must be held by the nation occupying contiguous 

territory because, if held by a second nation, it would 

be a menace to the security of the first. 

11 ••• on principle, unoccupied islands in the 
open sea and beyond the territorial waters 
of a State are not, by reason of their rela
tive proximity to its shores, to be deemed a 
part of its domain. Such was the contention 
of the United States in 1852, with respect 
to the Lobos Islands off the coast of Peru. 11 13 

Where the contiguous territory is about 75 miJ.es away, and 

is moreover but a small island or group of islands over 

200 miles from the main land, and different in character 

from the disputed territory, the principle of contiguity 

alone 

1 2 Hyde, .Q.l2.• ci1- supra, note 11, p. 197; Oppenheim, QJ2..Cit. 
supra, note 8, p. 384, 405. 

13 Hyde, Q.2.. cit. sup~a, note 11, Vol. I, p. 1 73; See I Moore I s 
Digest, 265-267. 
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alone would not seem sufficient to confer territorial 

Rovereignty. 

The doctrine of prescription in internatiqnal law 

is described by Mr. Hyde as follows: 

"By operation of the principle known 
as that of prescription, the uninterrupted 
exercise of dominion over territory for a 
sufficient length of time by one State is 
deemed to destroy the value of adver,se claims 
of sovereignty preferred by any other, and 
thus to clothe the occupant with such rights 
of property and control as may once have been 
vested in such a claimant... It ... implies 
that when the existing occupant first entered 
into that .possession, the territory was al
ready subjected to a dominion which had been 
productive of rights of property and control, 
and was not, therefore, at that time res nul l iu~, 
or available for acquisition by means of occu
pation. 11 14 

The possession of the territory in question must be un

interrupted and undisturbed, on the theory that the dis

possessed State mt.1st acquiesce in the occupation before 

he can lose his rights. The length of time this pos

session must be maintained before sovereignty can be 

acquired by prescription depends on the circumstances 

of the case. Although the existence of this doctrine 

in international law has been disputed, it would seem 

to be generally admitted now as a legal mode of acquiring 

1 . t 15 territoria sovereign y. 

B. The 

14 Hyde, QQ· cit. supra, note 11 , Yol. I, p. 192. 
15 see I Moore's Digest 293-297; Hyde, QQ· cit. supra, 

Note 11, Vol. I, pp. 192-196; Oppenheim, Q_Q.cit. 
supr~, Note 8, pp. 400-403. 
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B. The Guano Act of 1856. 
' {J) 

1. The Act, Amendments, Origin, Use. 

As the United States claims these islands under 

the Guano Act of 1856, as well as under general rules 

of international law, a brief history of the Guano Act, 

its origin and application is necessary. The Act of 

August 18, 1856, reads as follows: 

§ 5570. 11 W'nenever any citizen of the United 
States discovers a deposit of guano on any 
island, rock,or key, not within the lawful 
jurisdiction of any other government, and 
not occupied by the citizens of any other 

. government, and takes peaceable possession 
thereof, and occupies the same, such island, 
rock, or key may, at the discretion of the 
President, be considered as appertaining to 
the United States • . 

§ 5571. ~. "The discoverer shall, as 
soon as practicable, give notice, verified by 
affidavit, to the Department of State, of such 
discovery, oc cupation, and possession, des-
cribing the ' island, rock, or key, and the lati-
tude and longitude thereof, as near as may be, 
and showing that such possession was taken in 
the name of the United States; and shall furnish 
satisfactory evidence to the State Department 
that such island, rock, or key was not, at the 
time of the discovery thereof, or of the taking 
possession and occupation thereof by the claimants, 
in the possession or occupation of any other govern
ment or of the citizens of any other government, 
before the same shall be considered as apper
taining to the United States. 

§ 5573. "The discoverer, or his assigns, 
being citizens of the United States, may be 
allowed, at t he pleasure of Congress, the ex
clusive ri ght of occupying such island, rocks, 

or 

15 
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or keys, for the purpose of obtaining guano, 
and of selling and delivering the same to 
cj)tizens of the United States, to be used 
therein, and may be allowed to charge and 
receive for every ton thereof delivered 
alongside a vessel, in proper tubs, within 
reach of ship's tackle, a sum not exceeding 
$8 per ton for the best quality, or $4 for 
every ton taken while in its native place 
of deposit. 

§ 5574. 11 No guano shall be taken from 
any island, rock, or key mentioned in section 
1411 of this title, except for the use of the 
citizens of the United States or of persons 
resident therein. The discoverer, or his 
widow, heir, executor, administrator, or 
assigns, shall enter into bond, 1 n such penalty 
and with such sureties as may be required by 
the President, to deliver the guano to citizens 
of the United States, for the purpose of being 
used therein , and to none others, and at the 
price prescribed, and to provide all necessary 
facilities for that purpose within a time to be 
fixed in the bond; and any breach of the pro
visions thereof shall be deemed a forfeiture of 
all rights accruing under and by virtue of this 
chapter. 

§ 5575. "The introduotion of guano from 
such 1 slands, rocks, or keys shall be regulated 
as in the coasting trade between different parts 
of the United States, and the same laws shall 
govern _ the vessels concerned therein. 

§ 5576. 11 All act s done, and offenses or 
crimes committed, on any island, rock, or key 
mentioned in section 1411 of this title, by 
persons who may land thereon, or in the waters 
adjacent thereto, shall be deemed committed on 
the hi gh seas, on board a merchant ship or vessel 
belonging to the United States; and shall be 
punished according to the laws of the TJpj_ted 

States 
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states relating to such ships or vessels and 
offenses on the high seas, which laws for the 
purpose aforesaid are extended over such 
islands, rocks, and keys. 

§ 5577. 11 The President is authorized, at 
his discretion, to employ the land and naval 
forces of the United States to protect the rights 
or the discoverer or of his widow, heir, executor, 
administrator, or assigns. 

§ 5578. "Nothing in this chapter con
tained shall be construed as ·obliging the United 
States to retain possession of the islands, rocks, 
or keys, after the guano shall have been removed 
from the same. 11 16 

Section 5572 was added to the original act in 1872, 

and reads as follows: 

§ 5572. 11 If the discoverer di es before per
fecting proof of discovery or fully complying 
with the provisions of section 1412 of this title, 
his widow, heir, executor, or administrator, 
shall be entitled to the benefits of such dis
covery, upon complying with the provisions of 
this chapter. Nothing herein shall be held to 
impair any rights of discovery or any assignment 
by a discoverer recognized prior to April 2, 1872, 
by the United States .11 1 7 

That portion of the statute which forbids the export 

of guano from the islands to countries other than the 

United States, and subjects the vessels engaged in the 

guano trade to the laws regulating the coasting trade 

16 Rev. Stat. § 5b70-5578; 48 u.s.C.A. § 1411-1419 
17 Rev. stat. § 5572; 48 u.s.c.A. § 1413. 

has 
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has been amended from time to time. By an Act of 

March 3, 1865, so much of the Act of 1856 "as pro

hibits the export [of guano] is hereby suspended in 

relation to all persons who have complied with the 

provisions of Section 2 of said Act for two years from 

and after July 14, 1865." 18 This suspension was 
for-t'ive. years. froTTt July l't, li'77., 

reenacted,,bY th_e Act of July 28 , 186i;19 by the Act 

of March 15, 1878, for five years from that date,20 
fo.,.. ti'vc. 'iears 

and again by the Act of April 14, 1884," from that 

date. 21 

The Guano Islands trade is · al so affected by the 

Act of April 19, 1902, which stated that provisions of 

Sections 4197-4200 of the Revised Statutes, requiring 

statements of the quantity and value of goods carried 

by vessels clearing from the United States to foreign 

ports, should be extended to and govern, under such 

regulations as the Secretaries of Commerce and Labor 

shall prescribe, in the trade between the United States 

and Hawaii, Porto Rico, Alaska, the Philippines, Guam, 

"and its other non-contiguous territory, 11 and shall 

also govern the trade conducted between these islands 

and 

18 13 stat. 494, § 8. 
19 14 Stat • . 428, § 3. 

20 20 Stat. 30 
21 23 Stat. 11 

18 
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and territory and other parts of the United States.22 

The origin of this statute may be found in the 

rather sudden demand for guano as a fertilizer which 

arose in the .nineteenth century. Although guano was 

used as manure by the Incas of Peru centuries ago,23 

and was described in a work of Garcelasso de la Vega, 

published in Lisbon in 1609, 24 European interest was 

not aroused until A. von Humboldt took samples of it 

to Europe in 1804, and called attention to the deposits 

in the Chincha Islands.25 Even then it was not ex

ported in any quantities until about 1840, when its 

great value as a fertilizer e:ccame to be recognized in 

Great Britain, and a few years later in the United 

St ates. 26 There a demand was created among the agri
~ , ,: 

·"" cultural groups of Maryland, Virginia, and Delaware, 

who brought pressure on Congress to take steps to secure 

an adequate, cheap supply of guano. 27 At that time 

practically 

22. 32 Stat. 172, C 637; 48 u.s.C.A. § 1486. 

23. The Encyclopedia Americana (N.Y. 1932) Vol. 13_, Guano; 
24. a. 1. Bartlett, Guano (Boston 1860) pp. 3-4. 

25. T. s. Palmer, A Review of Economic Ornitholo in the 
United States in Yearbook of u. s. Dept. Agri
culture, 1900), p. 274. 

2-6. 
27. 

Encyclopedia Americana, QP.• cit. supra., note 23. 

C. L. Bartlett, QQ.· cit. supra, note 24. 
(Peruvian guano was said to benefit crops several 
years after its application to a field, and was 
alleged to be more beneficial in content and more 
efficient than ordinary barn manure.) 

See also petitions of citizens of those States\ 
s. Ex. Doc. 25, 35 Cong. 2 Sess. (Feb. 5, 1859;, p.28; 
6 Mi sol. Let. re Guano. 

19 
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practically the only guano on the market was Peruvian. 

The Peruvian Government owned its guano concessions and 

controlled the price, paying off its national debt from 

the profits derived from granting exclusive privileges 

to certain companies to engage in the guano trade. In 

1853 guano was selling at from $50 to $55 a ton at Balti

more and Richmond, and efforts were made through diplo

matic channels to induce Peru to lower the price. With 

this end in view a treaty of July 13, 1850, was finally 

negotiated, but was rejected by Peru, and it seemed 

hopeless to make any further attempts to induce Peru to 

lower prices. Furthermore, some of the high price was 

probably due to the necessity of the long voyage around 

Cape Horn, and even if the trade restrictions were re

moved, it would still be expensive to transport it to the 

eastern United States. 28 This condition of affairs led 

to the ad.option of the Guano Act of 1856. 

The form of the Act was influenced by another factor. 

Certain enterprising Americans had already discovered 

new deposits of guano on islands in the Pacific and 

Caribbean, and wa~ted protection. In 1854 Philo Shelton 

28 H. Ex. Doc. 70, 33 Cong., 1 Session, Mar. 1, 1854; 
s. Ex. Doc. 25, 35 Cone., 2 Session, Feb. 5, 1859; 
s. Ex. Doc. 80, 31 Cong., r Session, Sept. 27, 1850; 
s. Ex. Doc. 59, 31 Cong., 1 Session, June 29, 1850. 

')U 
""' 
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was expelled from Aves Island, where he was engaged in 

removing guano, by an armed Venezuelan force. Shelton 

submitted a memorial to the United States. He saw that 

his claim could be effectively contested by Venezuela 

unless the United States asserted ownership over the 

Island; so he proposed a statute very much like the one 

which was finally adopt~d. 29 Another memorial submitted 

to Congress by the counsel for the American Guano Company 

also urged the adoption of legislation "which, conceding 

the right of eminent domain to rest with the United States, 

will impart a generous exception to the discoverers and 

their assignees, and at the same time secure a beneficial 

interest in the discoveries to the citizens of the coun-

try generally. 11 30 This memorial urged the United States 

to acquire Bakers Island, and alleged that: "we can as a 

nation take and maintain jurisdiction over them (uninhabited 

i elands), 

29 Papers submitted by Henry Sanford, s. Ex. Doc. 25, 
34 Cong., 3 Session, pp. 35-93; 

s. Ex. Doc. 10, 33 Cong., 2 Session, pp. 465-466. 
Under Shelton 1 s statute, however, the right of sovereignty 

and eminent domain of a derelict or abandoned guano 
island, discovered and occupied by an American citi
zen, would automatically vest in the United States 
unless expressly declined. The statute as adopted 
requires an affirmative accep tance of some sort. 

30 Senate Misc. Doc. No. 60, 34 Con g ., 1 Session, Vol. I 
(May 28, 1856), p. 6. 
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j_slands), protect and confirm the private rights of the 

citizens making the discovery, and their assignees. 11 31 

After the passage of the act, during the thirty years 

from 1869 to 1898, 283,871 tons of guano, valued at 

$3,229,832 were brought into the United States from the 

islands. The production was apparently very irregular, 

varying from a minimum of 1176 tons in 1890 to 17,930 

in 1878.31 a No guano was brought in from 1901 to 1904, 

inclusive. This probably lead to the notice to the 

Collector of Customs in 1906, directing them to dis

continue giving quarter yearly reports of guano brought 

from the islands, but to make a special report of the 

quantity and value of any guano which should hereafter 

be brought to the United States. 31b 

The decline in the guano trade was probably due to 

the introduction of cheaper substitutes, such as the 

large deposits of phosphate of lime discovered in the 

Carolinas and Georgia. 31° Also, there may have been 

some disappointment in the quality of the guano obtained 

from the islands. Guano of commercial value is limited 

chiefly 

31 Id • pp . 7 - 8 . 
31a T. s. Palmer, .Q:Q• cit. supra, note 25, p. 275. 
31b Notice to Collector of Customs, Oct. 19, 1906, 

Dept. of Commerce and Labor Circular No. 132; 
(Information obtained by telephone from Mr. Asmuth, 
Com. Dept., July 1, 1932). 

31c The Pacific Guano Co., Cambridge 1876 p. 24; 
Report of H. Com. on Ways and Means, Mar. 2, 1891, . 

Doc. 4040, No. 2890, 51 Cong ., 2 Session. 
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chiefly to the hottest, driest tropic regions, a few 

degrees from the equator, because it solidifies there, 

undergoing 11 ttle chemical change, whereas in the 

rainier climates the soluble salts are dissolved. 

Peruvian guano came largely from the Chincha Islands 

where it never rains at all, so that the deposits accu-

mulated for centuries and retained the most valuable 

substances. 31 d In the Caribbean, however, there is 

considerable rainfaJ.l. Although samples of guano vary 

greatly in composition, there are, roughly speaking, 

two kinds: nitrogenous, such as that from the Chincha. 

Islands, and phosphatic, like that taken from Bakers 

Island. The latter has lost all of manurial value 

except the insoluble phosphate of lime. 318 The in

gredients especially prized are ammoniacal salts, 

phosphoric acids, and other alkalis, particularly 

potash. 31 f 

2. Interpretations of the Guano Act. 

Since its passage, the Guano Act of 1856 has been 

interpreted several times by the judicial branches of 

the United states Government. The whole act was construed 

by 

31d 

3le 

31f 

The Encyclopedia Americana, supra, Note 23; 
E. Bartlett, Gu~oi Its Origin, Properties and Use. 
N. Y., 184~, page 21. 
T. s. Palmer, .2£· cit. supra., note 25, p. 274. 
Encycl~ed!_a .American~, .Q.£· cit. supra., note 23. 

23 



- 22 -

by Attorney General Black in an opinion of June 2, 1857, 

in which he made the following points: 

A. ''The President may consider an island as 
appertaining to the United States, and pro
tect it accordingly, upon the following 
facts being established. 

1. That a deposit of guano has been dis
covered upon it by an American citizen. 

2. That it is not within the lawful juri s
diction of any other government. 

3. That it is not occupied by the citizens 
of any other government. 

4. That the dj_ scoverer has taken and kept 
peaceable possession thereof in the 
name of the United states. 

5. That the discoverer has given notice of 
these facts as soon as practicable to 
the State Department, on his oath. 

6. That the notice has been accompanied 
with a description of the island, its 
latitude and longitude. 

7. That satisfactory evidence has been 
furni sheJ. to the st ate Department 
showing that the island was not taken 
out of the possession of any other govern
ment or people. 

B. 11 After the President shall be satisfied on 
these points, and shall thereupon decide to 
treat the island as an appurtenance of the 
United States, he may allow the discoverer or 
his assigns to keep exclusive possession for 
the purpose of taking off the guano and selling 
it . 11 Before this right can be given he nrust 
file the necessary bond conditioned: 11 that he 
will provide all needful facilities for getting 
the guano off within a certain time; that he 

will 
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will give up his possession whenever his 
right to hold it shall be lawfully termi
nated; and, generally, that he will obey 
the laws of the United States on the sub
ject." 32 

C. The discoverer holds his interest at 
the pleasure of Congress. He is in effect 
a tenant at wilt of the nation.33 

D. 11 The President is not bound, against his 
own conviction of public policy to declare 
any particular island as appertaining to 
the United States. The law forbids him to 
do so before the prerequisites above men
tioned are complied with, and leaves it to 
his discretion afterwards. But he may do 
it without waiting for an adverse claim to 
be set up. 11 34 

In a second opinion, Attorney General Black decided 

that the case submitted to him was one permitting the 

exercise of the President's discretionary power, under 

the Act of 1856, and decided which of the two claimants 

was the proper party to give the bond. The facts were 

as follows: Parker, an American citizen, saw Johnson's 

Island in 1852, and visited it in the PALESTINE, in 

March 1858, when he stayed on the island seven days, 

planted flags and tablets, and removed a half ton of 

guano. The Pacific Guano Company, of which Parker was 

a stockholder, was formed June 8, 1858, to extract guano 

from Johnson's Island. On June 14, one Allan arrived 

32 9 Op. Atty. Gen. 30, 30-31. 
33 Id. 31-32. 
34 Id. 32. 

at 
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at the Island and raised the Hawaiian flag. The PALESTINE, 

belonging to the Pacific Guano Company, arrived July 22, 

1858, .i ook on guano, and left two men on the islands. 

Later the company built houses, ships , · and marle surveys. 

On July 27 the Hawaiian Government issued a proclamation 

declaring its sovereignty over the island. On these 

facts the Attorney General held that: since actual pos

session and occupation were express conditions of the Act, 

and symbolical possession was not enough, neither Parker 

nor the Pacific Guano Company had any rights before the 

second visit of the PALESTINE; since Allan's visit re

sulted in 11 nothing more than empty ce.remonies that could 

vest no jurisdiction over the island in the Hawaiian 

Government, 11 and the Hawaiian proclamation was made when 

the island was "in the actual occupation of American 

citizens, 11 and further 11 an actual continuous occupation 

having been kept up by the company from July 22, 11 the 

case was within the Guano Act. 35 On the second point 

he held that: 11 the conditions of the a.ct of Congress 

were not performed by Parker, and if the case stood 

upon his acts, there is no case for the disc.retionary 

power of the President." 36 Parker got no right under 

35 9 Op. Att'y Gen. 364 (July 12, 1859), 368-369. 
36 Id. p. 369. 

the 
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the Act by seeing the isl ands in 1852 because: 11 Specu

lative claims anticipating discoveries are n·ot sanctioned 

by the act of Congress. No claim under the Act of 1856 

can have any earlier inception than the actual discovery 

of guano deposit, possession taken, and actual occupar-

ti on of the island ••.. whereon it is found. 113 7 Whether 

Parker's representative had an equitable share in the 

company's profits was for the determination of a judi

cial tribunal. Finally, the P.:lcific Guano Company was 

found to be the proper party to give the bond. 38 

In an opinion on the .petition of one Kendall, for 

protection in his possession of Cay Verde, an alleged 

guano island, the Attorney General stated that: as the 

island is 11 distinctly asserted by the British government 

to be within its jurisdiction," Lord Lyons having given 

notice that removal of guano by an .American would be con

sidered 11 not only a trespass, but a hostile aggression, 1~ 

the President 11 has no right under the law to annex the 

island to the United States, or to put any American ci ti

zen in possession of it,until the diplomatic question 

raised by the British minister shall be finally settled, 

and not then unless it be settled in our favor. 11 39 

37 Id. 369-3 70. 
38 Id. 
39 9 Op. Att•y Gen. 406 (Dec. 14, 1859, Black). 

(Italics added.) 

In 
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In an opinion of Attorney General Speed, it was 

held that the Secretary of State should not revoke a 

proclamation issued by the state Department allowing 

the United States Guano Company to take guano off 

Rowland's Island, but the que s tion of whether or not 

this could be done was expressly left undecided. The 

Attorney General said that only the President could 

question the Secretary's authority to issue the procla

mation; that it need not be signed by the President or 

sealed by the United States seal since the Act do·es not 

specify how the President shall manifest his decision; 

and that a proclamation issued by the State Department 

was the usual procedure, and added: "It has been the 

general practice of the Government, by proclamation, to 

make known to the world any action of the Government 

that ma:s, affect other governments, or the citizens or 

subjects of other nations. 11 40 He held also that if 

the proclamation was obtained by fraud, as was alleged, 

the claimant could obtain relief in the courts, but that 

the State Department could not determine that question. 41 

Vvhen British ships took guano from Baker's Island 

to Europe in 1866, the Attorney General held: "By this 

act, 

40 

41 
11 Op. A_tt 1y Gen. 397 (Speed, No v. 13, 1865), 399. 

Id. 400-402. 
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act (Act of 1856), the Government secures to the dis

coverer (a citizen of the United States) of guano upon 

an unoccupied island, rook, or key, the exclusive use 

thereof, but upon the condition that the guano is for 

the use of citizens or residents of the United States, 

and that the guano is to be brought away in ve·ssel a 

having coasting-licenses, and under the laws regulating 

coasting trade. Under the Act of 1856, guano could not 

be taken from one of those islands, rocks , or keys, to 

any foreign country; or, as the act declares, that, for 

the purposes of the trade, they shall appertain to the 

United States, it may be properly said that the act 

prohibits the export of g;uano. 11 He found, however, that 

the amendment of 1865 (suspending the export prohibition) 

repealed by implication the section making the guano 

trade a coasting trade, and that,in accordance with this 

amendment, all who had complied with Section 2 of the 

Act of 1856 might, for two years after July 14, 1865, 

11 export guano in any vessels that other merchandi ze can 

be exported in from the United States." 42 

The next interpretation of the Act is found in 

Whiton v. Albany and Narragansett Insurance Companies. 43 

In 

42 11 Op. Atty. Gen. 514 (Speed, June 27, 1866), 514, 515. 
43 109 Mass·. 24 (1871). 

')n 
..., ;1 
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In that case the question was raised as to whether 

Navassa Island was a guano island, because the insurance 

policy sued upon prohibited voyages from all guano is

lands, except the Peruvians, and the ship had been lost 

on a voyage from Navassa. The court held the evidence 

of the Secretary of State's proclamation issued to the 

discoverer, confirming his interest in Navassa, was 

improperly excluded: 

"The public acts and documents offered in 
evidence tended to show that the United States 
had acquired, and had asserted against foreign 
governments, a title in the Island of Navassa 
by discovery and lawful possession, as au
thorized by the Law of Nations. 11 44 

Johnson's Island was again discussed in 1873, when 

Mrs. Parker, the discoverer's widow, claimed rights 

under the Amendment of 1872. 44a The Attorney General 

held Mrs. Parker had no rights as successor to Parker 

because: "The compound character required by the act of 

1856 of one at once discoverer, QOssessor, and occupan!, 

never was sustained by Mr. Parker in severalty. 11 45 

Vvhen he died, his rights as an outsider perished, and 

any other citizen was entitled to carry out the policy 

of the Guano Act in regard to these islands, except that 

the 

44 Id. 31 
44a Supra, note 17. 
45 14 Op. Atty. Gen. 608 (Phillips, May 8, J.873), 609. 
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the rights of the Pacific Guano Company had vested, 

and were therefore saved by the Act of 1872. In answer 

to the alJ.egation that the company had forfeited its 

rights by abandonment, the Attorney General said: "Upon 

application at the office of the Secretary of State I am 

told that it has been the course of that Department to 

recognize such islands only while occupied for the pur

pose of procuring guano and, therefore, upon a cessation 

of such occupancy, they became open again to discovery, 

possession, etc. If this allegation or forfeiture be 

true, I suppose that the islands are again subject to 

original proceedings before the Secretary of State. In 

such event, Mrs. Parker will be obliged to take possession 

and occupy before she can be heard ••. 11 46 

In Jones v. United States,47 a case in which the 

defendant appealed to the Supreme Court from a conviction 

of murder committed on Navassa Island, the court upheld 

the Circuit Court's jurisdiction, under § 5576 of the 
. -----

Guano Act, and declared the act constitutional. In an 

opinion by Mr. Justice Gray, it was said that the sections 

of 

46 Id. 610. 
4-7 137 u. s. 202 (1890). 

31 
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of the act after the first two "manifestly apply only 

to islands which the President has determined shall be 

considered as appertaining to the United States. n48 

He said further: 

"By the law of nations, recognized by all 
civilized States, dominion of new territory may 
be acquired by discovery and occupation, as 
well as by cession or conquest; and when citi
zens or subjects of one nation, in its name, 
and by its authority or with its assent, take 
and hold actual, continuous and useful posses
sion, (al though only for the purpose of carrying 
on a particular business, such as catching and 
curing fish, or working mines), of territory 
unoccupied by any other government or its citi
zens, the nation to which they belong may ex
ercise such jurisdiction and for such period 
as it sees fit over territory so acquired. This 
principle affords ample warrant for the legis
lation of Congress concerning guano islands. 
Vattel. lib. 1, c. 18; ~fueaton on International 
Law (8th ed.)§§ 161, 165,176, note 104; Halleck 
on International Law, c. 6 §§ 7, 15; 1 Phillimore 
on International Law (3d ed.)§§ 227, 229, 230, 
232, 242; 1 Calvo Droit International (4th ed.) 
~~ 266, 277, 300; Whiton v. Albany Ins. Co., 
109 Mass. 24, 31. 11 49 

In the Jones Case, the court declared that Navassa 

"must be considered as appertaining to the United States. 1150 

The evidence on which this conclusion was based included: 

the memorial of the discoverer~ his request for prot ec

tion, his bond, the United States' reply to Haiti rejecting 

48 Id. 210. 
49 Id. 212. 

SO Id. 224. 

that 
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that Government's claim, the usual proclamation issued 

to the discoverer by the secretary of State, the fact 

that an armed vessel was ordered to the island to pro

tect the discoverer, subsequent letters again rejecting 

Haiti's claim, and the Secretary of the Treasury's cir

cular and list of guano islands under coasting trade 

regulations. Finally the court found that evidence of 

loading guano on foreign ships (a procedure which was a 

breach of the discoverer's bond) should be excluded be

cause the breach of a condition of the bond affected 

only the discoverer's rights and not the domjnion or 

jurisdiction of the United States. 

In Duncan v. Navassa Phospha!e ComEany, 51 the 

court refused to allow the petition of the widow . of the 

discoverer of Navassa Island for dower in the island. 

The court decided the case on the theory that the dis

coverer's interest was an estate at will, not~ subject 

to dower at common law. In this connection it was said 

that Duncan I s interest was 11 a license to occupy the island 

for the purpose of removing the guano; this right cannot 

last after the guano is removed; by the express terms of 

the act it may be terminated at any time 'at the pleas'ue 

52 of Congress'. 11 The ruling of the lower court was 

~ 137 u. s. 647 (1891). 
52 Id. 651-2. 

affirmed, 
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affirmed, but for entirely different reasons. The lower 

court's decision was based on the theory that neither 

the discoverer nor the United States had acquired any 

ri ghts in the land itself, and that the Guano Act did 

not give the United States any territorial sovereignty 

or domain over guano islands. 53 The opinion of the 

Supreme Court, however, and not that of the lower Fed

eral Court, represents the law of the case, and should 

be regarded as controlling. 

In Downes v. Bidwe11 54 it was held that Porto Rico 

was "a territory appurtenant and belonging to the United 

States, but not a part of the United States within the 

revenue clauses of the Constitution. 1155 In Mr. ,Justice 

'White's concurring opinion the guano legislation was 

cited as an exrunple sustaining this decision. He said 

"numerous i elands have been brought within the dominion 

of the United States under the authority of the act of 

August 18, 1856 ... 1156 and Q1..1oted from the opinion in the 

Jones case. Mr. Justice Fuller, however, in his dis

senting opinion, appeared to regard tl1e guano isl ands 

as terra nullius, and was unable to see "why the discharge 

by 

53 Grafflin v. Nevassa Phosphate Co., 35 Fed. 474 (1888). 
5 4 18 2 U . S • 2 44 ( 1901 ) . 
55 Id. 287.' 
56 Id. 304. 
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by the United States of its undoubted duty to pxotect 

its citizens on terra nullius, whether temporarily 

engaged in catching and curing fish, or working mines, 

or taking away manure, furnishes support to the propo

sition that the power of Congress over the territories 

of the United States is unrestricted. 1157 

In 1918 Acting Attorney General J. W. Davis.. con

sidered the case of Swan Islands. He concluded, on the 

facts before ~im, that: "the United States has never 

acquired sovereignty of any kind or to any extent over 

the Swan Islands by reason of the provisions of the 

Guano Islands Act of August 18, 1856. 11 58 In reaching 

this conclusion he argued: that the only action taken 

by the United States was the filing of the bond in 1863; 

and the lists the Secretary of the Treasury sent to the 

Collectors of Customs; and that there had been no "exe-
1 I 

.1/ ' ! ti ve action 11 taken by the President or Secretary of State 

'~hich could be const~ied as an exercise of the discretion 

conferred upon the President by the Act of August 18, 

1856, such as to amount to a declaration that the Swan 

Islands were considered as appertaining to the United 

States. 1159 After the first period of occupation of the 

islands 

57 Id., 372-373. 
58 31 Op. · Atty. Gen. 216 (Davis, Feb. 8, 1918), 220. 
59 Id.., 219. 
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islands from the discovery of guano in 1857 to abandon

ment by Adams (the agent of the discoverer's assignee) 

in 1904, Mr. Davis concluded that the President would 

have been authorized to exercise his discretion, but that 

all right acquired by virtue of the discovery ceased at 

the time ofthis assignee's abandonment ·. As to the second 

period of occupation, from Adams' return (in his own right, 

24 hours after abandoning the island as agent) to date, 

the Guano Act had not been complied with, no bond having 

been filed, and the President could not exercise his dis

cretion under the Act. The Attorney General concluded, 

however, that the United States had acquired certain rights 

over the islands because of their continuous occupation 

by American citizens, and said 11 no other country has any 

proper claim to these islands, and the United states 

C~vernment may at any time assert its sovereignty over 

them by appropriate action ••. 11 , the form of which is for 

the executive and legislative branches of the Government 
· 60 

to decide. Finally he held that the Swan Islands Company, 

the assignee of Adams, had certain inchoate rights under 

the Guano Act depending on its filing a bond, but II such 

rights would have been limited merely to the protection 

of the United States during the operation of the said 

1 slands. 

60 Id., 223-. 

36 
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islands. The property rights of said company, irrespec-

tive of the Guano Islands Act, are dependent upon the 

as~umption of sovereignty over the islands by the United 

States Government. Upon such assumption, there can be 

no doubt that the rights of the company in the lands 

occupied and improved by it will become at least so 

equitably fixed as to warrant some provision for a com

pensation by the Government . 1161 

37 

This opinion was in part overruled by Attorney General 

Sargent, who held: that the certificate issued by the 

Department of State to the discoverer's assignees who 

filed the bond was such "executive" action as was re

quired by the Guano Act; and that Mr. Davis would have 

agreed had he been supplied with a copy of this certifi-

62 
cate. Mr. Sargent concluded: 11 the certificate of 

Secretary Seward, dated February 11, 1863, that all the 

steps required by the Act of 1856 have been complied 

with, is •equivalent to a declaration that the President 

considered the island as appertaining to the United 

States' 11 , and that 11 evidence of the exercise of this 

discretion (of the President) may be manifested by the 

announcement 

61 Id., 224. 
62 34 Op. Atty. Gen. 507 (Sargent, June 24, 1925). It 

seems cl·ear fn:>m i~r. Davis' opinion that he would have 
reached the same conclusion as Mr. Sargent if he had 
seen the certificate. 
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announcement or certificate of the Secretary of State. u63 

He added that the abandonment by the company was of no 

effect so far as United States sovereignty is concerned, 

once that sovereignty had been extended. 

Other government officials have also expressed 

themselves on the meaning and effect of the Guano Act. 

Numerous examples might be given of denials that any 

territorial rights were exercised by the United States 

over guano islands. For instance: In 1914, replying to 

a request for a list of the possessions of the United 

States, Mr. Osborne, Assistant Secretary, said: 11 there 

are also a nun~er of guano islands appertaining to the 

United States under the Guano Act of 1856, but over 

these the United States claims no sovereign or terri

torial rights. It simply protects, under these acts, 

United States citizens who discover guano thereon, or 

their assigns, in the prosecution of their enterprise 

which extends only to the appropriation and disposal 

of guano. 11 6 4 On the other hand, the Department has 

usually refrained from such expressioniand merely quoted 

the 

63 Id., 514. The Jones Case, supra, note 47, is relied 
upon in this opinion of the Attorn_ey General. 

64 Osborne, Ass. Sec'y,to Mr. Grosvernor, June 29, 1914, 
811.014/14; See also Phillips, 3rd Ass. Sec'y.,to 
Mr. _H. M. Walker, July 13, 1914, 811.0141/13; 
Seward, Sec.tif State, to Don I gnacio Gomez, Min. of 
Nicaragua and Honduras at Washington, Dec. 10, 1868, 
MS 2 Notes to Nie. ~eg'n 9. 

3B 
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the statute of 1856, and given brief accounts of the 

record history of the islands under examination.65 

More important than these statements, as an indi

cation of the government's interpretation of the Guano 

Act, are certain positive acts of jurisdiction and 

control exercised by the United States under the au

thority of the Act. In July, 1858, an armed vessel 

was ordered to Navassa Island to protect American citi

zens removing guano from interference by Hai ti. 66 The 

Jones Case shows that the United States could and did 

assume jurisdiction over crimes committed on a guano 

39 

island recognized as "appertaining to the United States. 11 67 

The instructions sent out from time to time by the 

Secretary of the Treasury to the Collectors of Customs 

indicate that the provisions of the Guano Act relating 

to the coasting trade were to be enforced with reference 

to guano from the islands listed. These lists were com

piled by the Treasury Department from the bonds, and were 

approved by the State Department before being made pub

lic. There are three such lists, dated respectively 
oc.+obe.r 

August 23, 1867, February 12, 1869, and Deeenib~r 12, 18Z!. 

65. 

A 

See w. Phillips, Ass. Sec'y to Mr. Edward Alexander, 
April 21, 1917, 811.6141/20; A.A. Adee, 2nd Ass. 
Sec'y~to Mr. Henry Trumore, Oct. 11, 1912, 811.0141 
Se 6/ 5. 

66. Jones v. u. s., supra, note 47, 221. 

67. Id. 
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A copy of the latter was sent the Secretary of State, 

July 3, 1890, and another copy to the Assistant Secre

tary of the Treasury, September 16, 1893. 6 8 

In the Petrel Guano Co. v. Jarnette, the District 

Court enforced the coasting trade provisions by re

fusing to permit the recovery of freight for guano 

shipped from Roncador in a British vessei.69 

Although the primary purpose of the guano legis

lation was to enable American citizens to obtain guano, 

and not territory, nevertheless, it is clear that the 

United States has the power to acquire territorial 

sovereignty over islands occupied under the Guano Act. 

This conclusion is supported not only by the interpre

tation of the act by United States officials, but by 

the act itself. The condition that the island be un

inhabited, and not within the la~ful jurisdiction of 

any other country indicates that other conditions of the 

act are inconsistent with such jurisdiction. They have been 

so regarded by foreign governments protesting against the 

occupation of islands within their jurisdiction by Ameri

can citizens under the act. 70 Furthermore, the language 

of 

68 First list in 6 miscl. let. re Guano, 2237-2238; others 
reported in I Moore's Digest 566-567. 

69 Petrel Guano Co. v. Jarnette, 25 Fed. 675 (Cot. ct. E. D., 
N. C. 1885) . 

70 See British attitude in regard to Cay Verde, supra, 
note 39. 
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of the last section of the act, providing for the privi

lege of abandoning the islands after the guano is re

moved, implies the United States may have obtained pos

session, and may retain it. 

It is also clear that the United States has exercised 

this power in certain cases. The various jurisdictional 

acts performed by the United States under the authority of 

the Guano Act indicate an intention to assume exclusive 

control over the islands. Whether the United States has 

thus acquired territorial sovereignty over the islands on 

Serrana, Serranilla, Roncador, and Quito Sueno Banks de

pends upon the facts and history relating to these parti

cular islands, as does the secondary question of whether 

that sovereignty has been retained, provided it was once 

acquired. 
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III. History of Territories Adjacent to 

The Islands. 

. . . -:~ 

The history of the Caribbean regio~ from its dis

covery by Columbus to the present time has been studied 

frequently, and in detail, but there is practically no 

mention of anything taking place on Serrana, Serranilla, 

Roncador and Quito Sueno before the middle of the nineteenth 
--- ' , I. ,vv 

century, although it is plain that :there )existence was known 

by the beginning of the seventeenth century. Apparently the 

islands themselves had no history before modern times. This 

inference is reasonable in view of their tiny size and com

parative uselessness to the early adyenturers and settlers 

who were interested chiefly in seeking gold, forming plan

tations, and trading with the Indians aJ.ong the coast of 

the Spanish Main. 

Since the claims of Colombia, NicaraguaJand Honduras 

are all 1:ased in part upon discovery, and upon settlement 

of and sovereignty over adjacent territory, it is necessary 

to consider the early history and development of the Western 

Caribbean region. Moreover, as there is very little re

lating to the individual islands before 1850, it is not 

necessary to consider the development of each group of 

islands separately before that date. 



A. Discovery 

In the exposition of the Colombian claim it is alleged 

that Columbus discovered the islands of San Andres and 

Providence in 1492, the native name for one of the islands 

being Abacoa. It is assumed that this discovery included 

the discovery of Santa Catalina, Roncador, Quito sueno, 

Courtown, Alburquerque and Serrana, "all joining to form 

the archipalago or group of Old Providenoe. 1171 In the 

Nicaraguan claim to Serrana, it was aaid that the name 

Serrana showed the island must have been discovered by 

Spaniards. 72 

It is impossible that Columbus could have discovered 

either Sa.n Andres or Old Providence Island on his first 

voyage. 73 Historians have concluded that in 1492 Columbus 

reached the Bahamas first, landing on several of those 

islands, proceeded to the northeast coast of Cuoa and San 

Domingo, and then sailed home to Spain without having entered 

the Inner Cariobean Sea. 74 There is some doubt as to which 

of the Bahamas Columbus found on this voyage. The Colombian 

contention 

71. Jukio Rengifo, Colombian Charge d 1 Affaires, to the Sec'y. 
of State, January 18, 1893, 8 MS Notes from Colombia. 

72. Seward, Sec!y. of State to non Ignasus Gomez, Min. of 
Nie. at Washington, December 10, 1868, 2 MS Nicaraguan 
Leg•n. 9. 

73. Old Providence is often referred to as Santa Catalina 
which is really another very small island, so close to 
Old Providence as to have been once connected with it 
by a bridge. In this report the name Old Providence will 
be used to designate both Old Providence proper, and the 
islet Santa Catalina. 

74. Roselly de Lorgues-Christophe C~l<2_1!1~. (Paris, 1856) 
Vol. 
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Vol. 1, pp. 279-280; map by Fernandez de Naverette, 
(Madrid, 1825) in F. R. Hart, Admirals of the Caribbean. 
(1922); W. Shepherd, Historical Atlas, (N.Y.1911) p.105. 

contention that islands named Providence and San Andres were 

discovered may be correct, but they are not the Colombian 

islands of Providence and San Andres in the Southwestern 

Caribbean Sea, but Br1t1sh islands of the same names, in 

the Bahamas. There are two adjacent islands in the Bahama 

group named Providence,(New Providence, now better known as 

Nassau, after its largest town) and Andros. There is also 

one named Abe.co, which may have been the Abacoa mentioned 

by Colombia. 75 There is a story that the Bahama island of 

Providence was once called Al:e.coa, and afterwards received 

the name of Providence from an Englishman who had been 

twice shipwrecked on its coast. 76 

There is no evidence that Columbus discovered either 

Old Providence, or San Andres, the Colombian islands, or 

any 

75. Imperial Atlas of the World, Rand McNally (1917) 3; 
Navarettels Supra; Raggeveens Atlas, Map of 139.hamas 
dated 1675 (an island called Aba.coa is charted). 

76. Thomas Jefferys, The West India Islands (London, 1775). 
Mr. Jeffries states that the island was atandoned by 
the English in 1708 and that it was a pirate refuge 
until 1718 when Great Britain sent a governor armed 
with a party, whereupon "they left off pirating and 
soon became a regulated colony". 
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any of the four groups of islands under consideration on 

any of his succeeding voyages. On the second voyage, 

1493-94, he skirted the Lesser Antilles, and explored the 

southwest coast of San Domingo, Cuoa and Jamaica; on a 

third, in 1498, he touched at the mainland of South America 

Trinidad and San Domingo. On neither of these trips did he 

come any where near the disputed islands. On the fourth 

voyage, however, he skirted the south coast of Jamaica, 

sailed north by the CaYman Islands, and then across the 

Caribbean Sea to the Gulf of Honduras, and down the coast 

of the mainland to the narrow part of the isthmus, and 

then directly north to Little Cayman fsland and Cuba. 77 

It 1s just possible, but not probable, that he may have 

sighted some of the banks in question, but it is quite cer

tain he did not land on them. No mention is made of any 

such islands by Columbus, and as the voyage was far to 

the north of them, and as he was in a terrible storm all 

the way to Cape Gracias a Dios, which he reached on Septem

ber 14, 1503, it is impossible for him to have seen them 

oefore then. After reaching the Cape, he kept very close 

to the mainland and could not have seen them on his south

ward journey. Furthermore, he was searching for the 

northeast passage, and for gold and would not have paid 

77. Sheppard, .2.E.• cit. su~ra, Note 74. 
.2.£· cit. supra, Note. 4. 

any 

Navarette•s map, 
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any attention to these barren islands, had he come near 

them. 78 

While it is apparent Columbus did not discover either 

Old Providence, San Andres, or the islands under considera

tion, it is probable that they were first noticed by 

Spaniards, who were the first to explore that region. In 

1508 Vincente Pinzon and Juan Diaz de Solis explored along 

the Bay of Honduras and Cape Gracias a Dios. 79 Other Spanish 

explorers skirted the mainland and the isthmus in the first 

decade of the sixteenth century, and some of them may have 

seen the islands. It was not until 1565 that the English 

navigator, Sir John Hawkins, entered the Caribbean Sea, 

to oe followed in 1585 by Sir Francis Drake. 80 By that 

time the Spanish trade with the mainland was under way, and 

the navigators must have known of these banks, with their 

dangerous, hidden reefs. 

It is evident, moreover, that the islands were kno,1VU 

under their present Spanish names, by the 17th century, for 

they 

78. 

79. 

80. 

Roselly de Lorgues, .2.E.• cit. supra, Note 74, pp. 209-217; 
Charles Paul MacKie~ The Last Voyages of the Admiral of 
the Ocean Sea (1892J, pp. 437-465. 

Sheppard, .2£.· cit. s)pra, Note 74; The Encyclopedia 
Americana (N.Y:-T932 Vols. 22 and 25. 

Hart, .2£• cit. supra, p. 14. 
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they are found on maps of that period. 81 In a map of the 

Antilles by Herrera, dated 1601, the positions of "La 
82 

Seranilla" and "La Serrana" are given. In a Dutch Atlas 

of 1675 there are two maps showing the islands: On one 

Serranilla and Serrana are given, Santa Catalina and San 

Andres; on the other, all four of the banks are given on 

a map devoted exclusively to them. On this map, one tiny 

island is marked on Serranilla, none on Quito Sueno, and 

two on Serrana. Between Serrana and Quito Sueno is a reef 

marked "Blinde c11ppe", t.o the south is 11 Roncadores 11 , and 
83 

to the right of Santa Catalina, is a reef 11Musquettiers 11 • 

This map shows that the existence of the banks and islands 

under Spanish names was well known by 1675, but gives no 

other indication who discovered or first charted them, 

and no indication of sovereignty. 

On most of the maps examined there has been no indi

cation of sovereignty over these islands, although the 

Spanish names for them are always given, with slight 

variations 

81. The story of the Englishman, shipwrecked on Roncador 
ln 1636 shows that the island was known as Roncadores 
at that date, but that it was not frequented by ships. 
See. 1~, 'l"tote 103, 

82. Sen. Ex. Doc. 38, 40th Congress, 2d session, serial 
No. 316, Plate 15. 

83. Raggeveen, Atlas van De West Indien (Amstexdar11, 1675). 

9c 7 



variations in spelling. They appea.r on maps of the 18th 

century made by cartographers of various nationalities. 

All a.re given on a French map of 1731, 84 and directions 

and dista,nces a..re given in detail in a Br1 tish Atlas of 

1771. 85 On Jefferys• chart of 1775 (British), 86 an alter

nate name for Serrana, "Pearl Islands, 11 is given, and on · 

an American map printed by Laurie and Whittle in 1794, two 

aliases for Serra.na are given, "Pearl Islands 11 and 11 English 

Blnk", and there is a notation to the effect that Quito 
87 Sueno is called "Guana Reef" by the Baymen. On 19th 

century charts there is little change. Arrowsmith 1 s cha.rt 

of 1816 gives all the islands, and adds the aliases 11 Pea.rl 

Island" and 11 Guana Reef" for Serrana and Quito Sueno, re

spectively.88 On a French map of 1870 Quito Sueno is also 

given 

84. d'Anville, Map of West Indies (1731), reprinted in 
c. H. Haring, The Buccaneers of the West Indies in 
the 17th Century. (N.Y. 1910) 

85. Captain Joseph Smith Speer. The West India Pilot 
(London, 1771), pp. 49-50. (Captain Speer notes 
that he ~served upwards of twenty years in the West 
Indies. 11) 

86 • .£E.· cit. Supra, Note 76. 

87. Laurie & Whittle, Complete Pilot for the West Indies, 
(1794) No. 8, Noo 19. 

88. Thompson, New General Atlas (1816). 
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89 given the names II Oupr e L' Oeil 11 , and II Guana 11 • Hobbs' 

chart of 1849-56 shows a detailed knowledge of the channels 

around the cays a.nd of the character of the islands. 90 

Publications of the Hydrograph1c Department of the United 

States in 1893, based on British surveys of 1833-35, likewise 

show an intimate knowledge of the geographic features of 
91 the isla.nds. 

Although no exact information has been found as to the 

discoverer of Roncador and Quito Sueno, Serrana and Serranilla, 

nor even as to the discoverer of the larger, more attractive 

islands of Old Providence and San Andres, it· is reasonable to 

conclude that, while Columbus did not discover them, it is 

probable that some Spanish navigator did in the early 16th 

century. The fact that the Spa.nish explored this region 

first, and that the names appear to have teen Spanish, with 

little variation, from earliest times, supports this con

clusion. However, it is not proved. 

89. Brue and Vuelleincin, Map of the West Indies (1870?) 

90. J. S. Hobbs, General Chart of the West Indies (London, 
1849, additions 1856). 

91. H. o. Pub. Nos. 1372, 1373, 1374,(War and Navy Depts. 
1893); H. o. Pub. No. 1489 (Washington, 1895). 
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b. Settlement 

There has never been any rea.l settlement on any of 

the small islands under discussion, and the ea.rly history 

of the region relates chiefly to the Spanish Main and to 

the islands of Old Providence (Santa. Catalina) and San Andres. 

Since, Colombia insists that their history includes that of 

Roncador, Qui to Sueno, and Serrana, and proba.bly Serranilla, 

a brief summary of it will be given, from the 17th century 

to the present time. 

Old Providence was first occupied in 1630 by English 

Puritans sent out by the Providence Company, a British 

corporation, under the direction and management of the Earl 

of Warwick and his a.esociates. Upon the arrival of the 

colonists Old Providence was uninhabited, except for a few 

Dutchmen who were permitted to remain~, but not to con

trol the colony. 92 The colony was to have been a. home for 

Puritans, but it was such a convenient place from which to 

attack the richly laden ships coming from the Spanish Main, 

that the Puritans soon indulged in piratical raids.93 

This 

92. A. P. Newton, The Colonizing Activities of the English 
Buritans (New Haven, 1914),pp. 52-97. 

93. Newton,~· cit. supra, Note 92, 152. Small boats from 
Guatemala loaded with gold and bound for Cartagena ~where 
the cargo was reloaded onto the heavily guarded Spanish 
galleons) passed close to Old Providence and could be 
easily attacked. 
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This profitable occupation was encouraged by the home 

company, and in January, 1636, after the repulse of the 

Spanish attack on Qld Providence 1n 1635, the British 

King granted the settlers Letters of Reprisal. 94 The 

home government kept in fairly close touch with the colony, 95 

and from Old Providence two other British settlements were 

made, one by Captain Sussex Cammock, on Cape Gra.cias a Dios, 

and one by Captain Samuel .Axe, on a large island of the 

Mosquito [Moskito] Kays, between Old Providence and the 
96 Cape, soon after 1630. The British were finally expelled 

from Old Providence in 1641, by the Spanish. 97 

The Spaniards remained comparatively undisturbed in 

the Caribbean from that date until the British captured 

Jamaica in 1665. 98 Old Providence was garrisoned by the 

Spanish and used as a penal settlement until its recapture 

1n 1665 by the English privateer, Captain Edward Mansfield. 99 

The 

94. Id. pp. 195-207. 

95. Id. pp. 216-223. Two Governors were sent to Old Provi-
dence from England. 

96. Id. pp. 140-165. 

97. Id. pp. 143-144. 

98. Id. p. 321. 

99 • .QE.. cit. Supra, Note 84, pp. 135, 137. 
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The Spanish recaptured 1t 1n 1666, but the Englishman, 

Sir Henry Morgan, took it again in 1670, and used it as a 

1::asis for his attack on Panama. 100 Although the Spanish 

regarded Morgan as a l::uccaneer, the council of Jamaica 

gave him a vote of thanks and he later was appointed 

Governor of Jamaica.101 After about 1680, the Jamaicans 

turned against the buccaneers, who took to attacking all 

ships and not just Spanish ships, thereby becoming pirates 

in the eyes of all. It is said that the pirates used Old 

Providence Island as a l:Rse, but after the French attack 

on Cartagena in 1697, their power became less and less, 

and in the first quarter of the 18th century they were 

finally driven from the seas.102 

Although the islands of Old Providence and San Andres, 

and the Mosquito coast and Keys were occupied and their pos

session was disputed from time to time during the 17th century, 

no evidence has been found of any use of the islands of 

Roncador, Quito Sueno, Serrana, or Serran1lla. There 1s, 

however, an account of the shipwreck of an Englishman and 

four others on the island of Roncador in 1636. The English

man had escaped from Old Providence in a small boat, intend

ing to attack one of the Guatamala frigates, tut he was 

100. Id. pp. 139, 163. 

101 • .2!_. cit. Supra, Note 74, pp. 91-101 

102. Id. p. 169. 

blown 
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blown off his course and his boat was wrecked on "the tiny 

sandy islet of Roncador or 'The Snorer'"· The Island 1s 

described as barren and without fresh water and frequented 

by sea birds in the breeding season. His companions died, 

"tut the Englishman managed to live there two and a half 

years, suibsist1ng on fish, birds, and rain water, until he 

was rescued by a Dutch ship which brought him into Old 
103 Providence in February, 1639. The fact that it was 

53 

over two yea.rs -before he was rescued shows how little the 

island was frequented at that time, and the account of 

Roncador indicates that these Keys were then, and probably 

for many years to come, regarded only as barren, uninhabited, 

useless rocks. 

During the Eighteenth Century Old Providence seems to 

have been practically deserted. Jefferys, in 1775, spoke 

of English trading establishments along the Bay of Honduras 

and the Mosquito coast, {on Cape Grac1as a Dios), where 

the Indians 11 adm1t no other Europeans in their country", 

and of Blewfields Lagoon, as frequented by pe0ple from 

Jamaica in search of mahogany, fish, and turtles "both on 

the coast and in the adjacent islands". Old Providence, 

however, was said to be "at present uninhabited", and 

Jeffereys added that, as it is one of the best islands in 

the 

103. Newton, QE.• cit. supra, Note 92. 
,.... .... . 
r ';' ' 

1 . . 1 ,.., 
· - . ~ .. . L f • 
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the Indies, though sma.11, "it is surprising that Old Provi

dence has been forsaken and desolate since the last oenturyn. 104 

During this century the Spanish were endeavoring to push 

the English 1:aok from the coast. ~ the Convention of London, 

of July 14, 1786, tetween England and Spain, it was agreed 

that English su bJ ects should evacuate the M0 squi to country 

a.nd its adjacent islands.105 This was not carried out at 

once, however, and the English have retained what is now 

British Honduras to this day. 

From the beginning of the Nineteenth Century, Spain 

exercised a loose control over Old Providence, San Andres, 

and the adjacent territory on the mainland, except for two 
106 

years, from 1806 to 1808, when the British held Old Providence. 

By the Royal Order of November 30, 1803, the "islands of 

San Andres" were separated from Guatemala and attached to 

the Vice-Royalty of New Granada, ntogether with all the 

coast comprised between Chagres and Cape Gracias a Dios." 

Since it is upon this Royal Order that Colombia bases its 

title to the islands of Roncandor, Quito Sueno, and Serrana, 

it is well to quote it in full: 

"The Junta of Fortifications and Defense of 
the Indies in opinions rendered September 2 
and Octoter 21 last, has expressed its views 

on 

104. Jefferys,. 2.E.· cl t. Supra, Note 76, pp. 16-17. 

105. Esta.do Actual de La Cuest1on de Limites entre Nicaraua y 
Colombia (1925), (Translation). 

106. Rengifo, .2.E., cit. Supra, Note.71 
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on the deve101ment, populating and defense of 
the islands o Sanit Andres, their separation 
and the separation of that part of the Mosquito 
coast extending from Cape Gracias a D1os in
clusive as ~ar as the River Chagres of that 
Oaptaincy General, and incorporation with the 
new Kingdom of Granada; and the King having 
agreed with the opinion of the Junta, I am 
sending to Your Lordship [The Oaptain General 
of Guatema.l.a] upon his Majesty•s order (and 
also to the Viceroy of the said Realm) a copy 
of the said opinions for your knowledge and 
execution so far as it concerns you.nJ.07 

After the separation of the Spanish colonies from 

Spain 1n the early Nineteenth Century (1815-1821) (107~ 

Colombia, or New Granada, as it was then called (1831) 

(107B) continued to control, to some extent, San Andres and 

Old Providence Islands, and Courtown and Alhlquerque Keys. 

In 1868- the American Minister at Bogota wrote that San 

Andres and Old Provtdence were formerly under the nominal 

jurtsdiction of Iblivar, cut that a year ago they were 

ceded to the United States of Colombia and 11 for fifteen 

years previous B)livar had exercised no jurisdiction ov~ 

them". He adds th~t: nthe only government that has existed 

there is that of Justices of the Peace, elected by the 

inhabi tantsn-;, that they trade in coconuts, cattle, turtles 

and tortoise shells, and that nthere is but little or no ... 
communication 

107. Limites entre Nicaragua y Colombia, .2.E.• cit. supra, 
Note 105. 

107A. Phanor _James Eder, Colombia (N.Y. 1813) p. 38. 

107B. Id. p. 39. 



communication between them and Colombia, which is utterly 

unable to govern them. 108 In 1893, the Colombian Minister 

56 

to the United States not1f1ed the Secretary of State that 

American vessels were bringing salt into Old Providence and 

San Andres contrary to Colombian law, and would hereafter be 

treated as smugglers. The United States replied that American 

shippers would l::e notified.109 Evidently Colombian sovereign

ty over these two islands was not disputed by the United State:, 

at that time, nor has it been since, though Nicaragua did dis

pute it. 109A 
Twentieth 

At the beginning of the/Century the islands of San Andres 

and Old Providence were said to be under the government of 

Cartagena, Colomoia, but apparently little attention had teen 

paid to them. There were then some two or three thousand in

habitants, mostly English speaking, who exported coconuts to 

the United States. Americans published the only paper; there 

were no schools, and hlt three chapels, two Protestant and 

one Cathz~
1
1c. The Catholic Priest was appointed from Baltimore, 

. , 
and not 'be the Archbishop of Cartagena; only stamps of the 

Republic of Panama. were used, and the sole connection with 

South America 

108. Sullivan, U.S. Min. at Colombla, to Seward, Sec..,.. of 
State, Mar. 30, 1868, II For.~- 1868, 1061. Jennett 
was prooa bly mistaken in saying, inul869, that Old 
Providence was then claimed by the British. (See Jennett• 
Declaration, June 5, 1869, 5 M:S. M1scl. Lat. re Guano. 

109. Rengifo, ·minister of Colombia, to Gresham, Sec'y. of 
State, Aug. 4, 1893 (transl.), 8 MS Col Notes; Gresham 
Sec'y. State, to Rengifo, Aug. 8, 1893, VII MS Notes to 
Col. 211. 

109A. See Infra, Notes 112, 113. 
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South America was vi.a Colon. 110 In the Central American 

Pilot, for 1927, San Andres is called the seat of the govern

ment of the territory comprising San Andres, Old Providence, 

"and the neighooring cays". ihe population of the whole 

group is listed at three thousand, chiefly American planters 

and Jamaica negroes. 111 

In 1919, ~icaragua presented to Colombia a claim to 

San Andres and Old Providence as well as to the Mosquito 

coast Keys, but Colombia refused to consider it. 112 

Nevertheless, Nicaragua 1n September, 1925, too~ pains to 

refute the Colombian position that the Royal Order of 1803 

gave Colombia sovereignty over these islands and the Coru 

Islands, maintaining that this Order was for specific pur

poses of defense and development only, and not for the de

termination of b:>undar1es, and that the Colombian occupa

tion and government of the islands was de facto only and 

not de jure.113 The dispute between Oolombia and Nicaragua 

was finally settled by a treaty of 1928 1n which Colombia 

recognized "the sovereignty and absa>lute dominion" of 

Nicaragua 

110. Harrison, U.S. Charge at B:>gota, to the Sec. of state, 
July 18, 1912, (821.014). 

111. CfilltraJ, America and Mexico Pilot, H.O. No. 130, (1927) 
p. 239. 

113. Glenn Stewart, LA, Memo, May 19, 1919 (821.0141/6); 
Philip~ U.S. Min. to Colomoia, to Sec. State, Oct. 18, 
1919 (811.822/68); Summerlin, U.S. Amb. to Mexico, to 
Sec. State, Aug. 29, 1922 (821.014/10). 

113. Limites entre Nicaragua y Colombia, £12.• cit. Suora, 
Note 105. 
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Nicaragua over the Mosquito coast between Cape Gracias a 
\ 

Dios and the San Juan River, and over the Mangle or Corn 

Islands", and Nicaragua recognized Colomoia 1 s sovereignty 

over "Sa.n Andres, Old Providence, Santa Catalina, and all 
\ 

other islands, small islands and Keys which are part of the 

San Andres archipelago." This treaty, however, provided 

that 11 the cays of the Roncador, Quito Sueno, and Serrana, 

the dominion over which is in litigation between Colomtba 

and the UIIi.ted States of America, are not included in this 

treaty 11 • No mention was made of Serranilla.114 

Although the first real settlement of Old Providence 

and San Andres was made by the English in 1630, the subse

quent history of the islands leads to the conclusion that 

l --

they are now Colombian, as are the keys to the south, Courtown 

and Albuquerque, and, further, that they were Colombian 

1n the middle 6~ the Nineteenth century, at the time of 

the 11 discovery 11 of Guano on the islands under consideration 

by James w. Jennett, an American citizen. Cmlombia 1 s 

ownership of the islands of Old Providence and San Andres 

was not recognized by Nicaragua until 1928, however. 

Whether or not the keys to the north,on Roncador, 

Quito Sueno, Serrana, and Serran1lla banks, should be in

cluded in the so-called Providence, or San Andres archi

pelago depends upon various factors. There is no definite 

formula for the determination of when an island is or is 

not 

114. Treaty of 1928 between Colombia and Nicaragua (811. 
0141019/ 381,382) . 

i 
! __ .,. 
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not a part of an archipelago, and when it should or should 

not belong to the country owning the nearest island. Occu

pation and use of the islands may l:e as significant as 

their location in the determination of their legal status. 

Consequently the history of each of these groups of islands 

must be considered separately. 
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IV. History of Roncador and Quito Su:eno. 

A. Geography 

Roncador bank is a coral 1::a.nk about seven miles long 

and three and a half miles wide, and Roncador Key, (or Cay) 

at latitude 13° 15' N., longitude ao0 40' w., is on the 

north end of the bank. It is about twelve feet above water 

and 600 by 630 yards · in Size, and is composed of sand and 

coral without trees or bushes, but with some guano on it. 

Brackish water may l::e obtained by digging wellsJ but there 

is no good drinking water on the island. This island is 

entirely surrounded by a barrier reef, 1::ut on the western 

edge of the bank there 1s good anchorage.115 Roncador 1s 

about 75 miles east of Old Providence, 60 miles south of 

Serrana, and over 200 miles east of the nearest mainland, 

the coast of Nicaragua. 

The al::ove description differs considerably from that 

given by James W. J~nnett, the American citizen who claimed 

to have discovered guano on the Ronca.dor in December, 1866. 

Jennett alleged that there was a. good harbor and anchorage, 

fresh water, plenty of firewood, fish and turtles.116 His 

115. 

116. 

statements 

C~ntral American Pilot, 2.E.• cit. supra. Note 111, pp. 
2 2-233; E. M. Douglas, B:mnaar1es, Oreas, - Geographic 
Centers, a.nd Altitudes of the United States and the 
several States (Wash. 1930) p. 55. 

J. w. Jennett•s Declaration of Discovery, May 26, 1869 
£nclosure, Lincoln and Willard to Fish, Sec•y. State, 
Aug. 9, 1869, 5 MS. Miscl. Let. re Guano. 



-:59-

statements were supported by the decla.rations of Henry 

d" ' U..L 

Stevens and George Nelson, first and second mates on the 

schooner PETREL 1n which the discovery was said to have been 

made. 117 From their descriptions and from Jennett•s water

color map of the 1 sland118 1 t would appear to be a comfortable 

place in which to live. As these statements were made by 

interested parties, however, and as they are contradicted by 

later, authenticated descriptions, it is lbelieved that they 

are not only inaccurate but entirely imaginative. 

Quito Sueno is described as a coral tank alx>ut 34 miles 

long and 8 miles wide, 7 to 20 fathoms under water, with 

patches of dry land at intervals. It is at latitude 14° 29' 

N., longitude a1°00 1 W. (position of the United States light).119 

In 1920 the Commissioner of Lighthouses reported that there 

were only coral heads visible al:ove the reefs, 120 and in 

1926 it was reported that the only objects al:nve water over 

the whole bank were the light and a small ro·ck eight miles 

south 

117. Declarations of Henry Stevens, and of Geo. Nelson, 
May 28, 1869, 5 MS Miscl. Let. re Guano. 

118. 5 MS Miscl. Let Re Guano. 

119. Central American Pilot, op. cit. supra, Note 111, 
pp. 233-234; Douglas, op. cit. supra, Note 115, 
pp. 54-55. 

120. Report of E. M. Trott, Sup. of Lighthouses, and Conway, 
Commissioner of Lighthouses, July 10, 1920, (811.822/94) 
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south of 1t, though it was noted that a key might soon be 

formed at the northwest end of the bank. 121 The bank is 

thirty miles north of Low Key, at the north end of Old 

Providence Reef, and 41 miles west of Southwest Key of 

Serrana, and a rout 130 miles from the Nicara.guan coast.122 

121. Central Ametl..ca.IL..E.i_lot, op. cit. supra. Note 111, 
pp. 233-234. 

122. Ibid. Jennett•s description of this bank is quite dif
ferent from the atove, and apparently completely im
aginative. He alleges that the island was 2 1/2 by 
1 mile in size, with fresh water, firewood, eggs, birds 
and turtles, and about 50,000 tons of guano,. and that 
two men lived on the island three months. {See Infra, 
Notes 132, 135). 
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b. The Claim of The United States 

It has been seen that Roncador Key was probably dis

covered by Spaniards 1n the Sixteenth Century, but that so 

far a.s can te ascertained, 1 t was not occupied during the 
~ 

Sixteenth, Seventeenth or Eighteenth Centuries, except by 

a shipwrecked Englishman, 122A though it might have been 

used to a certain extent by fishermen in search of turtles 

and eggs. That it has teen used 1::y fishermen in the 

Nineteenth and Twentieth Cf}ntur1es is quite certain. A 

fisherman's hut may usually be seen on the Key, though it 

is probably only occupied by the men at intervals from 

March to August, during the turtle breeding season. There 

is also a coral wall at the north end of the Key, six feet 
123 

high and 40 by 50 feet square. Colombia alleges that 

the fishermen are Colombian citizens from San Andres and 

Old Providence, 124 but it is p.,rooable that, because of 

its situation and eharacter, fishermen from all therur

rounding territory, including Jamaica and Nicaragua, have 

used the island. 

The American claim to Ronca.dor arises through occupa

tion under the Guano Act. The first claimants to the 

discovery 

122A. Supra, Note 103. 

123. Id. pp. 232-3; Report of E. M. Trott, op. cit. supra, 
Note 120. 

124. Rengifo, op. cit. supra, Note, 71. 
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discovery of guano were not, however, recognized by the 

State Department as having any interest in the island. On 

May 19, 1857, J. w. Fabens filed a memorial alleging that 

he had discovered guano on Roncador during his residence as 

United States Consul at Cayenne, French Gutana, from 1844 

to 1849, and during his subsequent residence at San Juan de 

Norte. ~o affidavits or bonds were filed with this claim 
125. 

and it was apparently disregarded. On February 26, 

1870, Isiah Respess, Daniel Mccarter, and Jeremiah Abbott 

filed a declaration of discovery of Roncador in 1858, made 

oy Captain Abbott of the schooner LOUISA, chartered cu 
Respess. It is alleged that Abbott made several trips to 

Roncador; that he performed ceremonies shmwing possession 

of the island was taken in the name of the United States; 

that he brought away cargoes of guano and sold them in 

Baltimore; and that claimants had a ship ready to sail to 

load guano in 1870 and had not abandoned their claim.126 

No answer could b:! found to this letter, and apparently no 

action was taken by the Department. 

125. 

126. 

On 

John Davis, Acting Seo•y., to Samuel Sloan, Aug. 26, 
1883, 148 MS. Dom Let. 67; See also Memo., unsigned 
and undated, in 6 MB Miscl. Let Re Guano. 

Jeremiah Abbott, Declaration of Discover{, Feb. 26, 
1870, 5 MS. Miscl. Let. re Guano; Davis o Slaen, 
supra, Note 125. 
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On August 9, 1869, J. w. Jennett•s declaration of 

discovery of a deposit of guano on Roncador on December 7, 

1866, was filed with the State Department. He alleged: 

that he landed, built a house, set up a flag-staff, dug 

a well, carved his name and date on the rocks; and that 

the island contained about 100,000 tons of guano; that it 

was not 1n the jurisdiction of any other country or in

habited by citizens of any other country; and that it 

had a good harbor and anchorage, fresh water, firewood, 

and plenty of fish and turtles.127 The declarations of 

Henry Stevens and George Nelson, both da.ted May 28, 1869, 

and obviously made under Jennett•s supervision, substan

tiated Jennett•s declaration.128 On October 7, 1869, 

Jennet~ filed additional evidence of his occupation of 

the island, · a11eg1ng that on August 31, 1869, he landed 

two men on Roncador, with provisions for three months, the 

men having been hired by Jennett to stay on the island 

until}ihis return.129 This statement ls verified by the 

declaration of Captain Eaden, of the LAVINIA, the boat which 

supposedly took the men to the island. The Captain added 

that the men could live comfortably on the island at least 

six 

127. J. w. Jennett, supra, Note 116. 

128. Stevens and Nelson, Supra, Note 117. 

129. J. W. Jennett, Memorial, Oct. 7, 1869. 5 MS. Miscl. 
Let re Guano. 
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six months although they only had provisions for three, 

because there were plenty of natural resources.130 Jennett 

likewise subn1tted to the State Department a verified copy 

of the contract made with the two men on 1:oard the LAVINIA, 

August 18, 1869~131 

There is no declaration of discovery of guano on 

Quito Sueno before J. w. Jennett•s, dated March 10, 1869. 

In this declaration he alleged that he discovered the is

land on Decem~r 3, 1866, that it was not occupied, etc., 

that he l::uilt a house, dug a well, etc., that there were 

al::out 50,000 tons of guano on the island, that he took on 

board a boat-load and left the island, January 12, 1867. 132 

In an earlier statement dated June 30, 1866, relating to his 

first trip on the schooner PETREL, he alleged that he took 

a ton of guano from Quito sueno and that: 

"Some one had been there and taken away a 
cargo, from appearances, several years previous, 
l::ut 6ould not find good fresh water, fit for 
drinking, blt would do for cooking purposes. 
This island being small and not much shelter 
does not afford a good harbor, or break the sea 
sufficient to make it smooth, thus guano could 
not be lightered here only in fine weather." 133 

This 

130. Eaden, Declarations, Sept. 2, 1869, and Aug. 31, 1869, 

5 MS M1scl. Let re Guano. 

131. Contract, Aug. 18, 1869, 5 MS. Miscl. Let. re Guano. 

66 

132. Jennett. Declaration of Discovery, Mar. 10, 1869, 
5 MS. Miscl. Let re Guano. This declaration is sup
ported -by statements of Henry Stevens and George Nelson, 
as in the Case of Roncador, Ibid. 

133. Jennett, Statement of June 30, 1866, 5 MS M1scl. Let. 
re Guano. 
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Thie does not coincide very well with h1s later declaration 

ab:)ut Quito Sueno,134 nor with his additional evidence re

lating to the voyage in 1869 on the LAVINIA. In the latter 

declaration Jennett says he landed two men with three months' 

provisions on Quito Sueno on March 10, 1869.135 This state-

t . t d, f th t . t f h" 136 d men is suppor e c;y a copy o econ rac o ire, an 

by a certificate of Captain Eaden, September 11, 1869, in 

which he says he found the two men on Quito sueno, where 

they had teen since March, and gives a glowing account of 

the island. 137 Jennett may have confused Quito Sueno with 

Serrana;38 1::ut as he also described Serrar1a in detail, and 

drew elaborate pictures of all the islands, it is more 

probabl~· that he merely lied. Obviously no one could live 

from March to September on Qui to Sueno bank, almost all of 

it being completely under water. All of Jennett•s state

ments are therefore of very doubtful veracity, especially 

those descr1 t!ng the character of the islands. 

The 

134. Supra, Note l32. 

135. Jennett, Declaration, Oct. 7, 1869, 5 MS. Miscl. Let. 
re. Guano. 

136. Contract dated Sept. 7, 1869, 5 MS. Miscl. Let. re. 
Guano. 

137. Certificates of Eaden, Sept. 7 & Sept. 11, 1869, 5 MS 
Miscl. Let. Re. Guano. 

138. See Samuel Schwenk to Wm. Wharton, Ass. Sec•y. June 28, 
1892, 5 MS. Miscl. Let. re Guano. Schwenk says Quito 
Sueno was sometimes called Quito Serano, and that Jennett 
confused them. 
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The State Department, however, accepted and approved 

his bond for $200,000 for Roncador and Quito Sueno (also 

Pedro, and Petrel islands) on November 27, 1869, 139 and on 

November 30, 1869, a proclamation was issued to Jennett 

by the Secretary of State, Hamilton Fish, certifying that: 

"James w. Jennett 1s entitled in respect to 
the guano upon the said islands and keys to all 
priVileges and advantages intended by that act 
to be secured to citizens of the United States, 
while and so long as he abides by, and fulfills 
the conditions of said bond, and th~ requirements 
of the Act of Congress aforesaid." l40 

This proclamation has never been found in the State Depart

ment, due no doubt to the fact that it was customary to 

give the original to the discoverer himself, no copy being 

retained, hlt there is every reason to believe that the 

proclamation was issued. (See J. c. B. Davis, Acting Sec., 

to Mr. D. M. caxter, Mar. 29, 1870. 83 MS Dom. Let. 612; 

Hamilton Fish, Sec. of State, to Mrs. Henrietta Stevens, 

May 10, 1870, 84 MS Dom. Let 426; J. B. Moore, Third Ass.Sec., 

to J. w. Jennett, Nov. 19, 1889, 5 MS Miscl. Let. re Guano; 

S. K. Schwenk, to Brown, Chief Clerk, June 30, 1892, 5 MS. 

Miscl. Let. re Guano; Wm. Wharton, Acting Sec. to s. K. Schwent, 

June 23, 1892, 187 MS Dom. Let. 49; A. A. Adee, 2nd Ass. Sec., 

to Schwenk, Feb. 26, 1904, 272 MS Dom. let. 485J 

After 

139. Lincoln and Willard, Att•ys to Jennett, to Fish, Sec. of 
State, Nov. 26, 1869, and c. B. Davis to Lincoln and 
Willard, Nov. 27, 1869, 5 MS. Miscl. Let re Guano. 

140. Copy of the Proclamation, enclosure ins. K. Schwent to 
A. A. Adee, Ass. Sec., Mar. 17, 1904, 5 MS. Miscl. ~et. 
re. Guano. 
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After the issuance of this certificate, some guano was 

removed from Roncador by Amer1cans, but there is no evidence 

that any guano was taken from Quito Sueno, probably because 

there was no guano there. Jennett took guano from Roncador 

in 1883;142 1n July and August, 1884, he removed a1::out 

794 tons for shipment to the United States; 143 and in 1885, 

three or more cargoes were removed by the Petrel Guano 

Company and some one is said to have actually occupied the 

island in behalf of the company.144 The Colombian Minister 

himself reported that Mr. Edward Bailey, an officer of the
1
v, 

Colombian Guano and Phosphate Company, engaged laborers at 
---........ ___ ____..._____...--.---- -~-"'-...-----·---------·-

Jamaica in January, 1891, took them to Roncador, excavated 

950 tons and shipped 350 from the island. He left twelve 

men on the island awaiting his return, and after four 

months, seven of them left in a boat and five others dis

appeared. Two corpses were fowid on the island in March, 

1892, by turtle fishermen from San Andres and Providence, 

and 

142. Jennett to Schwenk, Dec. 4, 1883. MS. 5. Miscl. Let.re 
Gu.ano. 

143. Jennett•s Statement of Account, Aug. 23, 1884, en
closed in letter from David Harrison to R. w. Flournoy, 
May 25, 193.2 (811.0141 019 "/.76). 

144. See Petrel Guano Co. v Jarnette, Supra, Note 69; 
Oondert Bro. to Thos. F. Bayard, Sec. State, May 22, 
1885, 5 MS. Miscl. Let. re Guano. 

~ \ I I 

\ti 
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and the Prefect of San Andres who came to investigate 
145 

the affair. The Petrel Guano Company sued the Colombian 

Phosphate Company for its removal of Guano in 1891, and 

recovered. 146 After 1900, no guano was brought into the 

United States from any of the guano islands, 147 but some 

may have been taken to foreign countries. There is a 

possi bi.11 ty that the Caribbean Guano Company took guano off 

Roncador in al:x:>ut 1912, 148 hlt after that time probably 

none was removed by American citizens. The United States 

Consul at B]_uefields, Nicaragua, reported 1n 1925 that guano 

deposits on Roncador and Quito Sueno "are not being exploited 

at present, according to information received; nor is there 

any contemplated project for their exploitation known to 

officials and others in the Providence Consular District.11149 

During the time guano was being removed from Roncador, 

numerous assignments of interests in the guano on both 

Roncador 

145. Rengifo, op. cit. supra, Note 71. 

146. Petrel Guano oo. v. Schooner Effie J. Simmons, Jan. 27, 
1893, unreported case, copy enclosed in Harrison to 
Flournoy, May 25, 1932. 

147. Supra, Chapter II, b. l. 'note. '3, e,. 

148. 

149. 

E. A. Alexander to Redfield, Sec. Com., Mar. 8, 1911 
(811.0141/20). 

McConnicot U. s. Consul at Bluefields, Nicaragua, to 
Sec. St. uct. 19, 1925, (844 d. 0141/3) 
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Roncador and Quito Sueno were made, the first in point of time 

oeing May 15, 1870, and the latest October 18, 1911. 150 

The list of assignments, and apparent record title 1s given 

1n the appendix, their only importance at this point being 

to show that at least as late as 1911 the American citizens 

interested in the islands did not consider that they had 

been a l:andoned. 

Besides actual removal of guano from Roncador by 

American citizens other acts of a sovereign nature have been 

performed by the United States Government. First, Jennett 1 s 

exclusive interest in both Roncador and Quito Sueno was 

recognized by the Secretary of State by the proclamation 

of November 30, 1869.151 Second, both islands were included 

in the Treasury Lists of 1871 and 1890, directing Collec

tors of customs to enforce the coasting trade provisions of 

the Guano Act with respect to these and other islands. 152 

Although- in 1876 a British company did remove guano from 
153 

Roncador, contrary to the Guano Act, in 1885 the District 

court refused to allow recovery of freight for shipping guano 

from Roncador on the British ship IOLANTHE on the garnund 

that the shipping contract was in violation of the Guano 

Act, and was, therefore, illegal and unenforceable. 154 

Finally 

150. See Appendix, infra. 

151. Supra, Note 140. 

152. 5 Miscl. Let re Guano; I Moore's Digest 567;6MS. Miscl. 
let. re. Guano, 2330. 

153. sir Adrian Bailie, B.'it. Amb. to U.S. to Richardson, 
Sept. 11, 1926 (811.822/108). 

154. Petrel Guano Co .v:"Jarnett e, Supra, Note 69. 
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Finally, in 1919, by Presidential Broclamation, the islands 

of Roncador and Quito Bueno were declared to be, pursuant 

to the Guano Act, "under the sole and exclusive jurisdic

tion of the United States and out of the jurisdiction of 

any other government", and, were set aside for lighthouse 

155 
purposes. Self-operating lights were accordingly erected 

on the two banks in June, 1920.155A These axe positive acts 

of sovereignty exercised by the United States Government 

over Roncador and Quito Sue.no. 

B:lfore their effect can be measured, however, it is 

necessary to consider the diplomatic history of these 

islands. B:>th Colomoia and Honduras claim them and the 

grounds for these claims must, of course, be discussed be

fore any conclusions as to United States sovereignty can be 

drawn. 

155. Proclamation of Feb. 25, 1919, (Quito Sueno and Serrana), 

and Proclamation of June 5, 1919 (Roncador), signed 
by Pres. Woodrow Wilson, {811.822/106). 

155A. Lansing, Sec. of State, to Philip. U.S. Min. to Col., 

Sept. 20, 1919 (cable), Oct. 16, 1919, (811.822/63,65). 



c. The Claim of Colombia 

The Colombian claim was first advanced officially 

on December 8, 1890, when the Colombian Minister at Washing

ton addressed the following note to the Secretary of State: 

"The proper Colombian authority having reen 
informed that Mr. J. W. Jennett, an American 
citizen, was working without permiss1Qn of the 
Government of Colombia, the guano deposits on 
the islets of Roncador and Quito Sueno in the 
Archipelago of Providencia, inquired of said 
Mr. Jennett by what right he was thus proceeding, 
and the latter stated under oath that he was act
ing ~ virtue of a written permit to that efi'ect, 
granted to him by the Government of this Republic. 

11 The Government of Colombia, which has been in
formed of the undertaking referred to cannot 
credit such an assertion, since it has long known 
the justice and ioyalty which characterize the 
acts of the Government of the United States, 
which would not comport with the concession of 
a permit to carry on operations on territory 
notoriously belonging to a ne1ghtor1ng and 
friendly nation, and being certain that there 
is some misundersta.nding in the case which 1s 
necessary to be explained, it instructs me to 
make the proper investigations. 

11 In accordance with the above •.•••• kindly in-
1'orm me if the Government of the United States 
has in any way authorized Mr. J. w. Jennett to 

73 

make use of the guano deposits referred to, 156 
which is the foundation of the matter in question." 

The Secretary of State replied that Jennett 1 s statement 

was "substantially correct", and quoted Section 5570 of the 

act 

156. Don Julio Rengifo, Colombian Min. to the u. s. to Blaine, 
Sec. of State, Dec. 8, 1890. 8 MS. Colombia Notes. 



Act of 1856. He summarized the basis for the United States 

claim: listing Jennett• s declara.tion of discovery, the 

filing and approval of his oond, and the Treasury Depart-

,., , 
Ii -f 

· ment•s 11st of 1871, which included Roncador and Quito Sueno 

among the islands "appertaining to the United Statesn; and 

added that in the twenty years since 1871 nno a.dverse claim 

of sovereignty was set up". He found tha.t the Colombian 

claim could not rest upon territorial contiguity: since 

the nearest inhabited land was Old Providence Island, claimed 

by the British, 156
A which was 75 miles from Roncador, since 

Colon was 240 miles from Roncador, and since 1::oth Roncador 

and Quito Sueno lie nearer to Costa Rica, Honduras, and 

Nicaragua than to Colombia. He concluded , that 11 the Depart

ment is also uninformed of any acts of occupancy and ,.posses

sion on which a title could be asserted by Colombia". 157 

On January 18, 1893, Colombia subnitted the grounds 

upon which the claim was based, and it is the only detailed 

statement of that nature ever received by the Department.158 

1. It is alleged that after the Secretary of State 1 s note 

of 

156A. The belief that Old Providence was claimed by Great 
Britain is derived from a statement to that effect 
made by Jennett, and Capt. Eden of the LAVINIA, Sept. 
2, 1869, 5 MS Miscl. Let. re Guano. 

157. Blaine, Sec. of Sta te, to Don Julio Rengifo, Colombian 
Minister to U.S., Jan. 19, 1891, VII MS. Notes to 
Colombia 178. 

158. Rengifo, .Q.E.• cit. supra, Note 71. 



of January 19, 1891, 11 the works undertaken in those isla.nds 

appear to have been completely abandoned and to have been 

confined to the removal of guano without effecting any estab

lishment whatever •.•••••• not even an elementary establish

ment 1nd1spensa ble for the maintena.nce of a permanent occu

pancy" and 1t was thought that Mr. Jennett would not persist 

in continuing to work the guano banks. (It is to be noted 

that in the same document Colombia says the islands are 

unfit for any colonial establishment, and cannot be permanent

ly inhabited.) It was discovered, however, that Jennett had 

not abandoned the islands, and the story of the discovery 

of the la1:orers hired by Mr. :eailey in 1891 is recounted.158A 

2. Colombian sovereignty over the island was acquired by 

virtue of the discovery of the islands of Providence and 

San Andres by Columbus in 1492, and: 

"At a relatively short distance from them was 
found the island of Santa Catalina, the keys 
of Roncador, Quito Sueno, Courtown, Albuquerque 
and Serrano Eanco, aJ.l joining to form the 
archipelago or group of Old Providence. In 
view of the situation in the vicinity of these 
islands and keys it is to -be presumed that one 
and the same geological change caused them to 
rise to the surface of the waters, and that they 
have a continuous basis on the ocean bed." 

3. :Because of the occupation of Old Providence by Spain 

after 1660, and Colombia's control over the island since 

1803, and the jurisdiction exercised by Colombia over the 

Providence 

l58A. Supra., Note 145. 



Providence archipelago as part of the Province of Cartagena 

since the revolution and the foundation of Colombia (New 

Granada), Colombia had perfected the territorial rights 

acquired by virtue of the discovery. In this connection 

emphasis is put on the Royal Order of November 30, 1803, 159 

by which it is alleged the Providence archipelago, and the 

coast from Chagres to Cape Gracia.a a D1os was "annexed 11 to 

the Vice-Royalty of New Granada.. Mention is also made of 

an exploring expedition from New Granada, under one Don 

Miguel Patino, and of a map made by this expedition which 

11 fixed the geographical position of the islands and keys 

which formed the Providence archipelago and naturally in

clude Roncador and Quito Sueno.160 4. Since that time 

Colombian sovereignty and possession has been uninterrupted, 

except for a few isolated and illegal acts which were pro

tested at the time by Colombia. One of these acts was the 

voyage of the American ship ST. LAWRENCE, in 1853, when 

guano was removed from Roncador, and taken to Baltimore, in 

spite of the order of the Prefect of San Andres that the 

ship was not to leave port. This action was said to have 

given rise to a Colombian decree of November 15, 1854, pro

hi b1 ting remova.l of guano from the Providence archipelago, 

which was sent to the American Consul, Sanchez, by a note 

of 

159. Supra, Note 1oi. 

160. This map has not been found. 
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of November 22, 1854. 161 

5. Jennett was not even the "discoverer" of guano, tecause 

old maps prove that the existence of guano on the keys was 

known at least before 1858, and Jennett, therefore, could 

not obtain rights even under the Guano Act. 

6. The citizens of San Andres and Old Providence have 

visited the islands from time immemorial, staying on the 

keys during the turtle breeding season. 

7. No protest against the American action was made before 

by the Colombian Government because it was ignorant of the 

Treasury List of 1871, no formal notice having .ibeen sent to 

Colombia. Moreover, that silence could not prejudice 

Oolomb1an rights since prescription does not concede a 

title of dominion under international law. 

8. Great Britain has no claim to Old Providence, which was 

always Colombian. 

This memorial was never answered by the United States, 

beca.uee 1 t was thought that an answer might prejudice t'he 

pending Costa Rica-Colombia boundary arb1 tra.tion. 162 

Colo'mb1a, however, did not let the matter drop. In a report 

of the Colomo1an Minister of Foreign Affairs to the 

Colombian Congress of 1892 it was said: 

161. 

162. 

"Certain traders of the United Sta,t es ha.ve 
landed on the keys of Roncador and Quito 
sueno, iri the Colombian archipelago of 

Providence, 

mo copy of this Decree has been found in the Archives 
of the State Department. 
Memorandum of A. A. Adee, attached to the Colombian 
note of 1893, 8 MS Colombia Notes; See infra, Note 165. 

77 
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Providence, and have taken away, without the 
penn1ssion of this Government, large quantities 
of guano which exist in those islands, and which 
is a part of the property of the Republic. Our 
Legation in Washington has complained of these 
acts, which constitute a Violation of our terri
tory and defraud the nation of a source of 
wealth, the improvement of which ought to re 
attended to at once. 

78 

"There is no dou tt that these 1sla.nds are a part 
of the Colombian domain, since they form a part 
of the Providence archipelago, and although un-
1nhabi ted, from la.ck of water and gegetation, 
they are still occupied, so far as the circum- . /1 · 
stances admit, by the inhab1 tants of the neigh-1 

· ·/ 
;ba.r1J,l_g_isla.nds, who periodically visit thern'in •' /· 
search of tortoise shell. Moreover, the Govern~ 
ment in past times, ha.a made contra.eta renting 
the keys for the working of guano deposits, by 
that means exercising l::I. cts of public domain. 
The renewal of these contra.eta and the neces-
sary steps to enable the authorities of ProVi
denoe to maintain the national possession of 
the keys, would be a safeguard for their terri
tory and would incEea.se the public revenues. 11 163 

In a similar report in 1894 the Colombian Minister for 

Foreign Affairs alleged: that "the Secretary of State de

cla.red that the permission gra.nted to the extractors of 

g;uano to te of no value on Colombia proving its rights 

1:efore 1869, the date when the permission was granted"; 

and that "a ruses that were bung committed by certain 

traders, who, without any permission from Colombia, export 

l arge qua.nti ties of guano from the islets of Roncador and 

Quito 

163. Enclosure in Dispatch No. 374, J. Abbott, U.S. Min. 
to Colombia, to Foster, Sec. of State, Aug. 4, 1892, 
49 MS Colom'tll.a. The Secreta.ry of State acknowledged 
the receipt of this despatch and sent the American 
Minister at Colomoia copies of the Colombian Minis
ter's note of December 8, 1890, a.nd t he Department's 
reply of January 1 8 , 1891. See Foster, Sec. of State, 
to Abbott, U.S. Min. to Col. Sept. 16, 1892, 18 Instruc
tions, Colombia 326. 
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Quito Sueno;" and that the a.ssextion that the island was 

~ nullius was false, "as the islets are the property of 

Colombia by virtue of perfect titles of dominion and of 

public and repeated acts of possession. Roncador and 

Quito Sueno form part of the archipelago of Providencia 

belonging to the Republic, of which it has been in peaceful 

possession since its existence, as it was formerly owned 

by Spain; and besides the inhabitants of the ne1gh1x>ring 

islands make use of these islets for stations in certain 

periods of the year for the fishery of tortoise shells and 

79 

164 
to cultivate as much as possible that part of the territory." 

16i. Report of Colombian Minister of Foreign Affairs, 
Enclosure in Dispatch No. 75, Sleeper, U.S. Charge 
at Bogota, to Gresham, Sec. State, Oct. 1894, 1894 
For. Rel. 197-198. 
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In the same year, the United States proceeded to 

second a request made by Sweden and Norway for the erection 

of lights on Roncador by the Colombian Government. On 

October 30, 1894, the Secretary of State wrote to the 

Secretary of the Navy, stating that the Government of 

Sweden and Norway had recommended to the Colombian Govern

ment that a light should be hl.ilt on Roncador, and that the 

United States had teen asked if 1 t had taken any similar 

action. The letter continued: 

"As you are probably aware, the Government 
of Colomoia has recently moved to obtain 
from the United States an explicit recognition 
of its sovereignty over the various islands 
and cays belonging to or dependent upon the 
New ProVidence group, alleging in support 
thereof rights claimed to be derived through 
a certain Royal Order of Spain in 1803, con
terring upon the Vice-Royalty of Ne,v Granada 
certain administrative powers over the 
Caribbean islands and coast as far north as 
Cape Gracias a Dios. This claim being in
volved in the still unarbitrated dispute be
tween Colomoia and Costa Rica, this Govern
ment is unprepared to take any step which 
might appear to sanction the Colombian con
tention in this regard, but as the de facto \ 
administration of the islands and coast in 
question has long been exercised without \ 
controversy by Colombian agents at New l 
ProVidence, a request of the suggested 
character might be made by Colombia without 
prejudice to ultimate issues of right and 
solely in the interest of general navigation, 
should you coll£g~ with me as to the expediency 
of so doing." 

When 

165. Gresham, Sec. of State, to Sec. of Navy, Oct. 30, 
1894, 199 MS. Dom. Let. 279. Evidently the Secre
tary of State was not then aware that the United 
States claimed any interest in Roncador. 
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When the Secretary of the Navy replied that a light would 

be a great aid to navigation, instructions were sent to 

the United States Minister at Colomoia, transmitting the 

note from the Minister of Sweden and Norway of October 22, 

1894,- 11 ••••• it being understood by the Swedish Govern-
' ment that the dangerous rock in question is a Colombian 

dependency,"- and requesting the Minister to Hinform the 

Minister for Foreign Affairs that this Government cordially 

commends the suggestion of the Swedish and Norwegian Govern

ment and would be gratified to learn that the establishment 

of this greatJ.-y needed light had been determined upon. 11166 

The United States Minister, submitting the reply of 

Colombia, called the Department's attention to its incon

sistent attitude: 

11rt appears that the United States granted 
a license to certain traders to take guano 
from Roncador and other islands in the 
vicinity, and that the United States have 
never retired the license. The Minister 
of Foreign Affairs, calls · especial atten
tion to this matter in his last report to 
congress, claiming that the islands belong 
to Colombia, and that the United States 
exceeded its proper rights in granting such 
a license. In the letter from the State 
Department, to this Legation asking the 
Republic of Colombia to establish a light 
house on Roncador Reef, the Departmen~ claims 

that the Island is a part of the territory of 
Colombia. • •••••••••.•••• ! ... simply call 
your attention to the fact that in the letter 
to this Legation, in regard to a light-house, 

it 

166. Gresham, Sec• of State, to Jacob Sleeper, U.S. 
Min. to Colombia, Nov. 26, 1894, 18 Colombia , 
Instructions 446. 
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it 1s admitted that the island 1s in the 
territory of Colombia. 11 167 

The Colombian Foreign Minister replied in part as follows: 

"Wherefore and inasmuch as Roncador Reef 
is included in the Archipelago of San Andres 
and San Louis de Providencia, which is an 
integral part of Colombian territory, the De
partment of the Treasury is now making a 
study of the matter, and has requested certain 
data from the Departments of B:>li var, and 
Panama, which is necessary in order to come 
to a decision in regard to the matter.11168 

Q•) 
u .... 

Upon receipt of this despatch, the State Department notified 

its Minister to Colombia that the request that Colombia 

erect a light -

" ••••• did not profess to determine the 
question of territorial sovereignty. 

11 This Department is aware that the 
claims of Colombia along the Caribbean 
coast are in controversy, and has no 
disposition to prejudge any question 
of Colombian right. As a fact, Colombia 
has exercised a.dministrati ve powers over 
the principal island of the New Providence 
group, and we may properly take cognizance 
of this de facto occupation without con
sideringthe de jure title." 169 

Here the matter rested, so far as the diplomatic 

claims were concerned, until 1919. In 1915, however, 

Colombia 

167. Luther McKinney, U.S. Min. to Colombia, to Gresham, 
Sec. of State, Jan. 19, 1895, 52 MS Colombia, No. 91. 

168. Id., Enclosure No. 1. 

169. Edwin F. Uhl, Acting Sec. to McKinney, U.S. Min.to 
Colombia, Feb. 28, 1895, 18 Colombia· rnstructions 466. 
The State Department still refmsed to see the point, 
and appears either to have been unaware of United 
States claims to Ro_ncador, or to have ad.mi tted 
Oolombia•s right as between Colombia and the United 
States. 
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Colombia asserted sovereignty over the islands by granting 

an exclusive concession to a Colombian citizen, Mr. Uscategui, 

to extract guano from Roncador and Quito Sueno, Serranilla, 

and South West Cay (serrana) "and to use them for certain 
170 

other purposes for twenty-five years." The ,Department 

replied to an American citizen reporting this concession, 

that the United States had "refused to acquiesce in Colombia's 

claim of title to the islands.11171 The question was ap

parently settled by a contract b~tween the Colomoian and a 

Mr. Mason, an American citizen, giving the latter an option 

on the exportation of guano from the atove Keys. 172 The 

State Department wrote Mason May 2, 1920, enclosing the 

Presidential Proclamations of 1919 regarding Serana, 

Roncador and Quito Sueno, and adding: "You will observe 

from these Proclamations that these islands are considereed 

as under the jurisdiction of this Government." l73 

The second official Colombian protest followed the 

Presidential Proclamations of February .25, and June 5, 

1919, declaring that, pursuant to the Act of 1856, Serrana, 

Quito Sueno and Roncador "are now under the sole and exclu

sive jurisdiction of the United States and out of the 

j ur 1 s diction 

170. Mr. Alexander to Redfield, Sec. of Com., Mar. 8, 1917 
(811.0141/20); see also Philip, U.S. Min. to Col. to 
Sec. state, Oct. 25, 1919, and Jan. 10, 1920 (811.822/ 
71, 83) 

171. Phillips, Ass. Sec.to Alexander, Apr.21,1917(811.0141/20) 
172. Philip, U.S.Min. to Col.,to Sec.of State,Feb.7, 1920 

( 811. 822/ 84). 
173. A.A.Adee, 2nd Ass.Sec., to Edward Mason,May 5,1920 

(811.822/83) 
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jurisdiction of any other government", and reserving 

the Keys on these banks for light-house purposes.174 The 

origin of these Proclamations is significant. On January 29, 

1919, the State Department wrote the Commerce Department, in 

answer to an inquiry about the erection of lights on 

Oourtown a.nd Old Providence Islands, that the sovereignty 

over those islands was then in dispute between Nicaragua 

and Colombia, and that the State Department did not wish 

to take any action until the dispute was settled.175 A.re

quest for haste from the Commerce Department,176 led to a 

cable to the American Minister to Colombia asking him to 

get permission from the Colombian Government for the United 

States to erect lights on Courtown and Old Providence, and 

atating: "You will also inform the Government of Colombia 

that this request does not signify the taking of any atti

tude on the part of the United States Government toward the 

various claims concerning the sovereignty of the islands in 

question. 11177 In May, 1919, Colombia finally sent a. refusal 

to grant this permission, declaring that Colombia would 

erect 

174. Supra,, Note, 155. 

175. Phillips. Ass. Sec. to Sec. of Com., Jan. 29, 1919 
(811.822/32). 

176. Redfield, Sec.of Com. to Phillips. Feb.7, 1919 (811.822/39 

177. Potk, Acting Sec., to Philip, U.S. Min. to Col., Feb.12, 
1919, (Cable, 811.822/38a). 
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erect the lights.178 The United States had little faith 

that Colombia would do so, and as a. result the Proclerna.

ti ons were issued, and the towers were erected on Ronca.dor~, 

Quito Sueno, and Serrana, and were in operation by June, 

1919. 179 

In September, 1919, Colombia protested: asserting that 

these keys, Roncador, Quito Sueno, and Serranilla (aithough 

the light was on Serra.na) belong to Colombia; noted that 

the United States ha.d not requested permission from Colombia 

to erect these lights; called attention to the grounds for 

the Colombian claim, as stated in 1893, and to the alleged 

explicit recognition of Colombian sovereignty by the United 

States in seconding Sweden's request that Colombia erect a 

light on Roncador. 180 The State Department agreed to dis

cuss the question of ownership in a friendly manner. 181 

On June 17, 1920, Colombia again stated the grounds for its 

claim, listing: the United Sta.tes recognition of Colombian 

sovereignty in 1895; the fact that many maps, American made, 

show 

178. Phillips, Acting Sec., to Redfield, Sec. of Com. 
May 28, 1919 (811.822/54). 

1 79. Supra., Note 155. 

180. Hernando y Caro, Col. Min. of Foreign Affairs, to 
Phillip, U.S~ Min. to Col., Sept. 13, 1919; Enclosure, 
Philip to Sec. of State, Sept. 17, 1919 (811.822/64). 

181. Philip to Sec. of State, Nov. 4, 1919 (811.822/75). 
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show that the keys were within the jurisdiction of New 

Granada; that certain maps show that the existence of guano 

on these islands was known long "before Jennett•s discovery; 

and the guano concession to Mr. Uscategui, granted by 

Colombia in 1915.182 

In 1926, Colombia aga.in asserted jurisdiction over 

the islands cy- arresting British fishermen off Quito Sueno, 

charging them with illegal fishing in Colombian waters. 

The British Ambassador wrote the United States Secretary 

of State that, as Quito Sueno was an almost totally sub

merged and uninhabited rock forty miles from Old Providence, 

11 His Majesty's Government are disposed to hold that a forma

tion of this nature can not be regarded as subject to the 

sovereignty of Colombia"; and inquired whether the United 

States had asked permission of Colombia to erect a light 

on this rock, and "whether the United States Government 

in fact recognize Colombian sovereignty over Quito Sueno 

Bmk. 11183 The United States replied it had never asked 

such permission, and enclosed a copy of the Proclamation of 

February 15, 1919 11 reaffirming 11 the position 11 that these 

islands and banks are under the sole and exclusive juris

diction of the United States and out of the jurisdiction 

182. 

183. 

of 

conversation, Col. Min. to U.S. and Dr. Rowe (LA), 
June 17, 1920 (811.822/88). 

Sir Esme Howard, Brit. Amb. to U.~.( to Kellogg, Sec. 
of state, June 4, 1926 (811.822/106;. 
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of any other government. nlS4 The Bri t1sh note to Colombia 

stated: that because of the distance of the bank from the 

Colombian mainland, the water in the vicinity of the island 

was open water where any one could fish; that the allega

tion of Colombian sovereignty could not be sustained since 

the United States, because of its lighthouse, also claimed 

sovereignty; and that Great Britain preferred to wait until 

this question was settled, for the moment merely claiming 

tha.t, since it was open water, British fishermen must not 

be interfered with.185 The Colombian claim of sovereignty 

was then reiterated by the Colombi.an Minister in a conver

sation with a member of the State Department, August 23, 

1926.186 

The question was temporarily settled by an exchange of ., 
notes between the United States and Colombia, April 10, 1928. 

Before this agreement was ma.de~ the State Department was in

formed by the Commerce Department that the latter had no 

knowledge 

184. Kellogg, Sec. of State, to Sir Esme Howard, Brit. 
Amb. to U.S., June 12, 1926 (811.822/106). 

185. conversation, a member of the U.S. State Department 
and Mr. Balfour, of the :a'itish Embassy, Aug. 2, 1926 
(811.822/108). . 

87 

186. Conversation, Dr. Olaya, Col. Min. to U.S. and Mr.Stahler, 
LA, Aug. 23, 1926 (811.822/108). 
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knowledge of any statute which would "make it unlawful 

for Colombian fishermen to take fish in the waters ap

pertaining to the keys, and the Department has no objec

tion to such fishing in these waters.11187 The agreement 

left the question of sovereignty over Serrana, Quito Sueno, 

and Roncador undecided, and provided: 

11 whereas both Governments have claimed the right 
of sovereignty over these islands; and whereas 
the interest of the United States lies primarily 
in the maintenance of aids to navigation; and 
whereas Colombia shares the desire that such 
aids shall oe maintained without interruption 
and furthermore is especially interested that 
her nationals shall uninterruptedly possess 
the opportunity of fishing in the waters ad-
j a.cent to thos·e I elands, the status quo in 
respect to the matter shall be maintained and 
the Government of Columbia will refrain from ob
j eating to the maintenance by the United Ste.tes 
of the services which it has established or may 
establish for aids to navigation, and the 
Government of the United States will refrain 
from objecting to the utilization, by Colombian 
nationals, of the waters appurtenant to the 
Islands for the purpose of fishing.11188 

Since that treaty the United States has retrained 

from granting any license to American citizens to remove 

guano from the coast. 189 Although it was reported in 

1932 

187. 

188. 

Maccracken, Acting Sec. of Com., to Sec. of State, 
Uct. 15, 1927 (811.0141 019/22). . 

Treaty of April 10, 1928, U.S. and Colombia, Treaty 
Series No. 760 1/2; See also F. White, Ass. Sec., to 
David Harrison, June 30, 1932. (811.0141019/84); 

88 

Stimson, Sec. of State, to Paul squire, U.S. Consulate 
Kingston, Jamaica, June 11, 1932 (Cable, 811.0141019/79). 

189. White to Harrison, supra, Note 188. 
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1932 tha.t the Colombian Consul in Jamaica had threatened 

that an American ship leaving Jamaica to load guano on 

Serrana and Roncador would be seized by Colombian coast 
190 guards; and that the consul had granted permission to 

a Colombian citizen to take guano off Serrana, the 

Oolombian Minister to the United States agreed with the 

State Department that no permits to remove guano should 

rs granted by either country until the question of 

sovereignty was finally settled.191 

190. Cournoyer, U.S. Vice-Consul at Aingston, Jamaica, to 
Stimson, Sec. of State,April 29, 1932 (811.0141Cl9/69). 

191. Conversation, Dr. Lozano, Col. Min. to U.S. and James 
Rogers, Assn•t Sec., June 21, 1932 (811.0141019/85). 
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d. The Claim of Honduras. 

The claim of Honduras to the islands of Roncador 

and Quito Sueno was not advanced until 1928, after the 

publication of the agreement of 1928 between Colombia and 

Nicaragua.. In a note of December 24, 1928, to the United 

States Secretary of State, Honduras asserted that it ha.d 

documents 11 proving its complete dominion 11 over Roncador 

and Quito Sueno, and enclosed a copy of a note to the 

l'licaraguan Minister of Foreign Aftairs to the effect that 

the Government of Honduras was ready to defend its rights 

to Roncador and Quito Sueno, "making immediately its re

spectful but firm protest in the ca.rrying on of a contest 

which directly injures the territorial integrity of 

Honduras.11192 A similar protest was presented to Colombia, 

which categorically re:.:fused to entertain the claim.193 

The United States replied by quoting the Proclamation of 

Secretary Fish of November 30, 1869, relating to Jennett' s 

interest in Roncador, the President's Proclamation of 

June 5, 1919 (Roncador); and the Department's approval of 

Jennett•s occupation of Quito Sueno, November 26, 1869, its 

inclusion 

192. Izaguirre, Honduran Charge ad interim at Wash., to 
Kellogg, Sec. of State, Dec. 4, 1928 (translation, 
811. 0141019/ 44). 

193. Cafferey, U.S. Min. to Col. to Sec. of State, Oct. 2, 
1929. Enclosure, (811.0141019/54). 

90 
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inclusion in the treasury list of 1871, and the Proclamation 

of February 25, 1919 (Quito Sueno); and concluded: 11 From the 

foregoing it will be eVident that this Government has alrea.dy 

regarded Quito Sueno Banks and Roncador cay - since their 

discovery by Jennett - as being under the sovereignty and 

jurisd1ct1on of the United States and it can not, therefore, 

admit any claim of a foreign nation to sovereignty over these 

islands.11194 Copies of this note were sent to the American 

Ministers at Nicaragua and Oolombia.195 

194. Kellogg, Sec. of State, to Izaguirre, Honduran Charge 
at Wash., Dec. 26, 1928 (811.0141 019/46). 

195. See 811.0141 Cl9/47, 48, 49. 
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V. History of Serrana 

a. Geographz 

Serrana .Eank is a large tongue-shaped bank, steep 

on all sides, and surrounded by an almost solid barrier

reef except on the west and southwest. .There are three 

low islands on the bank. One, North Key (or Cay) at lati

tude 14° 17' N., longitude 80° 24' w., at the northwest 

end of the reef, is alout 300 by 150 yards square. It is 

composed of sand, shells a.nd driftwood, and has bushes on 

it about five feet high. Midway between North and South

west Keys are the Northwest Rocks, two patches of rock 

and sand 1800 yards apart and two feet high. Southwest 

Key, the largest of all the islands on these four banks, 

is a1:out 1000 by 3000 yards square and is thirty-two feet 

high. It is made up of sand, grass, brushwood and broken 

coral; it has or had one cocoanut tree on its summit; and 

fresh water can be obtained from wells. The only landing 

is on the north side, but temporary anchorage may be had 

one-half mile northwest of the Key. The United States 

light is on this Key. South Keys are four in number: 

Narrow Key, about 600 yards long, composed of broken 

coral; South and Little Key (14° 211 N., 80° 15' w.), 

made up of sand and grass about three feet high; and East 

Key, similar to Little Key. Ab:>ut one-half mile to the 

northeast 
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northeast is a cluster of rocks aoove water. Small craft 

only can anchor in the lagoon in this bank. 196 The Super

intendent of Lighthouses in 1920, reported that the islands 

were covered with bushes to a height of six feet and that 

there was some guano in certain places on the islands.197 

Serrana Ba)lk is in the center of the group under dis

cussion, being atout 60 miles north of Roncador, 60 miles 

east of Quito Sueno, and 75 miles south of Serranilla. 

It is approximately midway between Serranilla, the farthest 

north of the banks, and Old Providence, being about 75 miles 

northeast of the latter. The nearest mainland, the Nicaraguan 

coast, is over 200 miles west of Serrana. 

196. Douglas, .2.12.· cit. supra, Note 155, p. 55; 
Central American Pilot, Supra, ~ote 155, pp. 230-232. 

197. Report of Trott, Supra, ~ote,120. 
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b. The Claim of the United States 

0' .., -f 

J. W. Jennett is also the "discoverer" of guano on 

Serrana Kays. In a declaration of June 30, 1866, he states, 

that he arrived at Serrana in the schooner PETREL on June 26, 

1866 and lay under Fboby t{&y three days, "this Island having 

been previously discovered by me to have a deposit of guano 

on it 1n the year of 1857"; and that he took on board fresh 

water, firewood and a rout a ton of the best guano, "which 

does not appear to contain any Ammonia, but Phosphate of 

lime, and not much Caroo nate 11 •
198 In the assignment made 

by Jennett and John Cobb to Moro Phillips, February 15, 1868, 

it is alleged: that Jennett and Cobb discovered guano on 

Serrana; in September, 1867, they took "peaceful possession 

of the said island in the name of the United States of 

America, and occupied (and ere~ted a l::uilding upon) the 

said island at the time last mentioned, and dug and brought 

away a cargo of guano from the said island to the port of 

New York" •199 Jennett I s declaration of discovery of the 

islands in April, 1867, was filed with the State Department, 

February 15, 1868, and contains the usual allegations. 200 

In 

198. Jennett•s Declaration, June 30, 1866, 5 MS Miscl. 
Let. re Guano. 

199. 5 MS. Miscl. Let. re Guano. 

200. Enclosure, Peter Clark to Wm. Seward, Sec. State, 
June 26, 1868, 5 MS. Miscl. Let. re Guano. 
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eleve.'>1 
mn a declaration, dated May 8, 1868, Jennett listedAislands 

on Serrana Pank, (though there are but six) as follows: 

North Keys 

N.E. II 

Triangle Keys 

Avelor 

Sand 

B)oby 

North Rocks 

Serrana 

(2) 

(1) 

(3) 

(1) 

(1) 

(1) 

14° 25 1 N. 

14 24 

14 20 

14 18 

14 16 

14 14 

14 20 

14 15 

80° 20• w. 
80 14 

80 05 

80 08 

80 15 

80 30 

80 20 

80 24 

He requested that the title to all but Serrana Key, which 

had been sold, be conferred on him. 201 In a supplementary 

declaration of July 28, 1868, Jennett alleged: that he 

chartered the schooner MARY MANKIN in September, 1867, to 

take laborers to Serrana Bank; that he stayed on the 

islands from September 27 to the latter part of November 

when he left with a cargo of guano, six laborers remaining 

o~ ... ; , 1 

202 
in possession and occupattn of the island until his return. · 

The nature of ~ennett•s occupation of Serrana is further re

vealed in another letter of Jennett•s in which he says he 

discovered the islands 1n 1857 and occupied them from 1860 

to 

201. Jennett•s Declaration, May 8, 1868, 5 MS. Miscl. 
Let. re Guano. 

202. Jennett•s Declaration, July 28, 1868, 5 MS. Miscl. 
Let. re Guano. 



to 1861 until the Civil War broke out, when he abandoned 

them until 1867 when he fitted out a vessel and took charge 

of them again. He adds: "my object in putting them under 

the American flag is to sell them"; and that he would sell 

them to the Government, as they are adapted for a coal depot 

because of the "splendid harbor", and good fresh water and 

firewood, but that the Government is too "long-windedn.203 

Jennett's declarations are supported by a certificate of 

John Cobb, Master of the MARY .MANKIN, in which he says that 

in October, and November of 1867, 260, 270 tons of guano 

were removed from the islands,(204) and by the testimony 

of P. S. B:>rden, Master of the brig HENRY LAWRENCE, and 
205 

of Philip Stanhope, also of the ijENRY LAWRENCE. 

B3fore the United States recognized Jennett 1 s claim 

to Serrana Keys, . there was . considerable corresponderuc:e 

on the subject. In July, 1868, the Secretary of State, 

Seward, acknowledged the receipt of Jennett's first papers 

relating to his discovery, and said: 

"This 

203. J. w. Jennett to G. L. Walker, Nov. 3, 1868, 5 MS. 
Miscl. Let. re Guano. 

204. John Cobb's Declaration, Mar. 16, 1868, 5 MS. Miscl. 
Let. re Guano. 

205. Declarations of BJrden, June 8, 1868, and Stanhope, 
June 10, 1868, 5 MS. Misc!. Let. re Guaµo. 



"This acknowledgment 1s not to be construed 
as a recognition of the validity of the 
claim ••••• It has been held by the Attorney 
General that actual occupation of the island 
where guano has been discovered is an express 
condition of the act of Congress which is not 
complied with by a mere symbolical possession 
or occupancy, as by the planting of a flag, 
the erection of a tablet, an inscription or 
other like acts. From the position of the 
islands described, it is quite probably that 
they may be claimed to be within the lawful 
jurisdiction of some of the governments 
holding the nearest mainland or adjacent 
islands. Mr. Jennett will be at liberty to 
file any further evidence in respect to the 
distance of the islands from the mainland 
and other islands actually occupied, as may 
be proper for the consideration of such 
claim in case 1 t should be made." 206 

This led to Jennett 1 s supplemental memorial, and his 

testimony that he left men on the islands.207 Seward then 

asked for an analysis of the guano on the islands, and 

an approximate statement of the amount and value of this 

guano, and fixed the penalty of the bond required at 

$50,00o. 208 Jennett complied with these requirements, 209 

rut still his claim was not recognized because the Minister 

of Nicaragua and Honduras protested against his occupation 

of the islands, on the ground that they were within the 

206. 

207. 

208. 

209. 

jurisdiction 

Seward, Sec. of State, to Peter Clark, Att'y. for 
Jennett, July 1, 1868, 79 MS. Dom. Let. 43. 

su1ra, Note 202; Jennett to Seward, Sec. of State, 
Ju y 23, 1868, 5 MS. Miscl. Let. re Guano. 

Seward, Sec. of State, to Jennett, July 31, 1868, 
79 MS. Dom. Let. 148. 

5 MS. Miscl. Let . re Guano. 

97 
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jurisdiction of Honduras. The Secretary of State said: 

"No certificate can be issued to you by this Department 

until the merits of that claim of the Republic of Honduras 

are settled. 11210 Jennett denied the validity of the claim 

of Honduras or Nicaragua, saying that no citizens of any 

other government had occupied the islands since 1857, and 

stating that he was at that moment in possession of and 

occupying those islands: 11 I have my employees on them 

now, and have been living on them myself seven different 

times since 1857. n211 Secretary Seward replied that the 

Nicaraguan protests - 11 will have such effect as the facts, 

Wm.ch may be proved in support of i~will warrant and no 

more. Your right will depend upon the fact, if it shall 

eventually be established, that the banks and cays in 

question are not within the lawful jurisdiction of any 

foreign government. The protest of the Minister renders 

it proper for this government to suspend an immediate 

recognition of your claim but will not prejudice its 

future examination.11212 Finally, the State Department 

sent 

210. Seward, Sec. of State, to Jennett, Sept. 14, 1868, 
79 MS. Dom. Let. 312. The Secretary was eVidently 
mistaken in saying that Honduras claimed- Serra.na. 
The correspondence (see infra) shows 1t was Nicaragua. 

211. Jennett to Seward, Sec. of State, Oct. 3, 1868, 5 MS. 
Miscl. Let. re Guano. 

212. Seward, Sec. of State, to Jennett, Oct. 8, 1868, 79 
MS. Dom. Let. 394. 
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sent Jennett certified copies of the papers he had filed 

on 
J ~, 

with the Department. 213 The certificate, dated December 11, 

1868, and signed by Seward, stated: that the enclosed copies 

of papers relating to Jennett•s claim are true copies; and 

that "this certificate is not to be construed as implying 

any determination of this Government against a right, as

serted in behalf of the Republic of Nicaragua to extend its 

jurisdiction over these islands or some of them.11 214 The 

meaning of this phrase is clarified by a reference to the 

opinion of the Examiner of Claims on this subject in which 

he advises the Secretary that: "the law does not pro Vi de 

for anything like a formal acknowledgment of the validity 

of Mr. '°'ennett•s claim which ••.••• is always open to ex-

. t· ,,215 amina ion. 

The State Department su1:sequently confirmed this 

qua.lified approval of Jennett•s interest in Serrana by 

t th 1
. 216 

refusing to enter ain e Nicaraguan c aim, and by 

stating, in a letter to Mrs. Jennett, that Jennett, and 

his 

214. Copy of Certificate, Dec. 111 1868, signed by Seward, 
Sec. of State, 5 MS. M1scl. Let. re Guano. 

215. II Opinions a..nd Reports of the Examiner of Claims,589. 

216. See Infra, Note 228. 

213. Seward to Sec. of State to Jennett, Dec. 11, 1869; 79MS. 
Dom. Let. 592. 
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his legitimate assignees, "seems to be entitled to the 

protection of the United States against the interference 
216A of any foreign government 11. Serrana was included in 

J.uo 

the list of islands in the second order of the Secretary 

of the Treasury to the Collectors of customs (February 12, 

1869) directing the latter to enforce the coasting trade 

provisions of the Guano Act. Thls list was first subnitted 

to the State Department for corrections and approva.1.217 

The la.ter lists also included Serrana, as an island 11 ap

perta.ining to the United States1•218 

No specific references to removal of guano from Serrana 

have been found, other than Jennett•s. Although his sta.te

ments are not reliable, he may rcreally have taken guano off 

Serra.na in 1867, and possibly at other times. Various as

sigrunents of guano of the Serrana islands were made from 

time to time, the earliest being dated May, 1869, and the 

latest January, 1895. 219 It ma.y be that during the inter

vening years some guano was a.ctually taken off the islands. 

On 

216A. Hamilton· fii:ih; csel:!i-.Of State, to Mrs. Henrietta Stevens, 
June 21, 1869, 81 MS. Dom. Let. 289; see also Wm. M. 
Evarts, Sec. of State, to Mr • . Russell, Apr. 5, 1878, 
122 MS. Dom. Let. 384. 

217. McCUllock, Sec'y. of Treas. to Seward, Sec•y. of State, 
· Jan. 7, 1869, 6 Miscl. Let. G. 

218. t Moore's Digest, 567. 

219. See Appendix. 
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On the other hand, the assignments may have been entirely 

for speculative purposes, and not for the 1:ona fide exploita

tion of the islands. At any rate, the fact that assignments 

were made shows that the individuals _concerned did not regard 

the i elands as a.oo.ndoned. 

It is clear from the testimony of disinterested ob

servers that the islands have been frequented by fishermen. 

The Central American Pilot (1927) says that: "In the turtle 

season, March to August, the bank is visited by fishing craft 

from Jamaica and neighboring islands and their masts and tem

porary huts may be seen at this period. 11220 In 1920, the 

superintendent of the lighthouse reported that the island 

was uninhabited, hl.t that there was one fisherman's hut at 

the north end of the Cay. 221 

By the President's Proclamation of February 25, 1919, 

it was declared that, pursuant to the guano act of 1856, 

Serra.na JBank was "now under the sole and exolusive juris

diction of the United States and out of the jurisdiction of 

any other Government". In the same proclamation it was 

reserved for lighthouse purposes. In June a lighthouse 

was 

220. Central American Pilot, Supra, Note 111, p. 230. 

221. Report of Trott, Supra, Note 120. 



was erected on Southwest Cay. 222 There followed the 

Colombian protests, described above in connection with 

Roncador and Quito Sueno. For some time both Colombia 

and the United States referred to the light on Serran111a, 

l:ut as there was no light on Serranilla at that time and 

1 f)9 
. \, .... ~ 

there never has been, it is assumed that Serrana was meant. 223 

This controversy was temporarily adjusted by the exchange of 

notes between the United States and Colombia in April, 1928, 

described above.224 

Subsequent to the building of the lighthouse, but be

fore the Agreement of 1928, the United States manifested 

its control over the island in another fashion. In answer 

to a request from an American citizen in March, 1922, that 

he be permitted to remove birds' eggs from Serrana to sell 

them to Jamaicans, 225 the State Department quoted the 

Proclamation of 1919; then referred to Article 5 of the Con

vention of August 16, 1916, between the United States and 

Great Britain, for the Protection of Migratory BLrds, and 

to 

222. Supra, Note 155. 

223. Supra, Note 155. Finally Serrana is referred to. Philig 
U.S. Min. to Col. to Sec. State, Oct. 15, 1919, 
(811.822/68). 

224. Supra, Note 188. 

225. Latham, U.S. consul :·1 at Kingston, Jamaica, to Sec. of 
State, Mar. 9, 1922 (811.0141/67) 



-4&1-

to the Act of Congress of July 3, 1918, passed to give this 

treaty effect; noted that the United States was protecting 

1he same species of lirds as those on Serrana along the Gulf 

Coast; and concluded that the .United States was not disposed 

to favor the application for permission to take off eggs. 226 

The Department considered such a concession 11 would be an 

evasion of the Act of Congress of July 3, 1918".227 

In 1932, 1t was said that the Colombian Consul at 

Kingston, Jamaica, had given someone permission to take 

eggs and manure oft Serrana key. 228 The United States, f. .-

in a conversation with the Colombian Minister, stated that 

the Treaty of 1928 did not contemplate any use of the island 

by Colombia or Colombian nationals but only the use of the 

surrounding water for fishing purposes. 229 A second request 

by an American citizen to take eggs from Serrana and 

Serranilla was denied by the United States 1n June, 1932, 

on the grounds that the applicant had apparently no interest 

in the islands under the Guano Act. 230 

226. Carr, Ass. Sec. to Latham, U.S. consul at Kingston, 
Jamaica,, May 26, 1922 (811.014/71). 

227. Id., Jan. 16, 1923 (811.014/85). 

228. c. E. Scott to Sec. of State, May 21, 1932 (811.0141Cl9/74 

229. Memo. and note, Mr. Hackworth, June 14, 1932, 
(811.0141 019/81). 

230. Mr. Hackworth, LE, to c. E. Scott, June 20, 1932. 
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c. The Claim of Nicaragua. 

The State Department notified Nicaragua and Honduras 

of the American claim to discovery of guano on Serrana, and 

inquired whether either Government claimed jurisdiction 

104 

over these islands. 231 Honduras replied that the islands were 

so .. . " far south that they must be ln Nicaraguan territory. 232 

Nicaragua claimed the islands by virtue of right of dis

covery, and proximity to the Nicaraguan coast. The Examiner 

of Claims rejected this claim because: the island was 160 

miles from the nearest point in Nicaragua\- and 75 miles from 

Old Providence; neither Nicaragua nor Spain ha.d ever actually 

occupied the island; and, in fact, Nicaragua only alleged 

"priority of right to a.oquire title. This does not amount 

to actual or even constructive jurisdiction over the terri

tory, and ought not to take it out of the category of unap

propriated land open to the first-comer. 11 He added that 

the distance from the mainland was too great to ma.ke it a 

part of Nicaraguan territory, especially as this small 

island could be no menace to Nicaraguan security, and con

cluded that Jennett should be given certified copies of 

his 

231. Seward, Sec. of state, to Senor Don Ignacio Gomez, 
Min. of N1c. and Honduras, Feb. 27, 1868, 2 MS. Notes 
to Nicaraguan Legation 4. 

232. See Memo. -by R. L. K. (LA), Dec. 18, 1928 (811.0141Cl9/45) 

n~xxx1xm11u:xuocxua:x:a:uttx1:xdx~Kx:et~ecttmocX$.1Xmlxh.~nn 
iixixiimiJX!KllX~JX:Xarat~JX~XX~OCX 
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233 
his filed papers. {This was done, see Supra., V, b) 

Secretary Seward's reply to the Nicaraguan Government 

was evidently based on this report of the Examiner, tut it 

contained certain additional statements: 

233. 

11 1t appears •••••••• , that the reasons for the 
claim of jurisdiction by Nicaragua over that 
island, are that its name shows that it must 
have been discovered by Spaniards, that 
Nicaragua has inherited the rights which Spain 
acquired by that discovery, and that the vi
cinity of the island to the mainland of Nicaragua, 
also imparts or strengthens a right in the latter 
to jurisdiction over it. 

11 In reply, I regret to inform you that the 
reasons referred to are not deemed sufficient 
for the exclusion or disturbance of citizens 
of the United States who may visit the island 
for the purpose of removing guano therefrom. 
It is not proved or even asserted by Nicaragua 
that the island was ever occupieq by Spain, by 
Nicaragua, or by any other power or by their 
subjects or citizens. 

"The fact that it may be nearer to Nicaragua 
than to any other country or the possessions 
of ant other countr7 can not, it is conceded, 
impar to her any right of exclusive jurisdic
tion. The fact that it has never been in
habited by Nicaraguan citizens or taken pos
session of by the Government of that Republic 
or by any other power shows that it has been 
regarded derelict, and leaves it clear that 
the guano found thereon by citizens of the 
United States, may justly be taken away by 
them without violating any right or claim of 
any state, nation, individual possessor or 
claimant. 

"Under the circumstances, this Government 
will conceive it to be its duty to protect 

such 

II Opinions and Reports of E. Peshine Smith, Exmainer 
of Claims, Dec. 8, 1868, p. 586. 



such citizens, pursuant to the Act of Congress 
[of August Is, 1856] ••••••• This act, however, 
as you will perceive, does not contemplate the 
permanent occupation of any territory upon 
which citizens of the United States may discover 
~, consequently, the Island of Serrana will 
not-i5e fortified by this Government, nor will 
it 1n an wa be oc·cunied the Un1 ted States 
a. ter t e rsano re erre to shall en re-
moved by 1s discoverer." 234 

Nicaragua appears to have made no reply to this note, 

and neither Nicaragua nor Honduras has made any other pro

test against the occupation of Serrana Keys by the United 

States. The treaty of 1928 between Nicaragua and Colombia 

relating to the legal status of islands in the vicinity of 

Serrana expressly ex.eluded Serrana from its provisions 

because the sovereignty over Serrana was disputed by the 

United States and Colombia~35 

234. Seward, Sec. of State, to Ignacio Gomez, Min. of 
Nie. Dec. 10, 1868, 2 MS. Notes to Nicaragua 9. 
(1 tali cs added). 

235. Supra, Note 114. 
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d. The Claim of Colombia. 

The first protest of Colombia, 1n 1893, related 

specifically only to Roncador and Q,ui to Sueno. Nevertre less, 

Serrana was then included in the islands said to form the 

Providence (or San Andres) Archipelago, alleged to have 

been discovered by Colombus. 236 Although this is the only 

reference to Serrana in tha.t statement, it might be con

sidered sufficient at least to notify the United States 

that Colombia considered Serrana as Colombian territory. 

No record has been found of any acts of occupation, 

or any assumption of jurisdiction by Colombia over Serrana 

until 1915. In that year the concession was granted by 

Colombia to Mr. Uscategui, a Colombian citizen, to remove 

guano from certain keys, including Southwest Key of Serrana 

Ea.nk.
237 

As has been seen, the United States did not admit 

Colombia's right to make this concession. 238 

Colombia did protest against the erection of the light 

on Serrana in 1919. The protests, however, and the answers 

of the United States referred at first to Serranilla, 

no 

236. Supra, Note 158. 

237. Supra, Note 170. 

238. Supra, Note 171. 
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no doubt meaning Serrana, because there was no light on 

Serranilla. The error was finally perceived, although 

no mention is made of it, 239 and Serrana, not Serranilla, 

was included in the Treaty of April 10, 1928, between 

108 

the United States and Colombia. 240 Since then, Serrana 

has been included in the subsequent informal conversations 

and negotiations. 

239. Supra, Note 223. 

240. Supra, Note 188. 
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VI The History of SERRANILLA. 

a. Geography 

J O!l 

Serranilla, at latitude 15° 50' N, longitude 79° 50' w, 
o. c.oral b a:,,1=-, 

is~roughly circular in shape and atout 24 by 20 miles square. 

There a.re three small keys composed of sand and coral on the 

southeast side of the bank. Ea.st Key (or Cay) is aoout 

600 by 100 yards in size, with bushes seven feet high. 

Middle Key, 500 yards across, is similarly covered with 

b4shes. 600 yards to the west is a dry ridge of rocks. 

Beacon Key, latitude 15° 48' N, longitude 79° 51' w, is a 

half mile long, composed of sand and coral, with samphire 

grass rising eight feet above the sea. There is a beacon 

of coral stones twenty-five feet high on the western end 

of the key erected in 1835. Brakish water, containing much 

lime, may be obtained from wells on Beacon Key. There is 

good anchorage ab:>ut a mile to the northwest. 241 

Serranilla is the farthest north, and the farthest 

west of the four banks. It is 75 miles north of Serrana, 

the nearest bank, a.nd atout 80 miles southwest of Pedro 

Eank, a British possession lying south of Jamaica. Old 

Providence is over 150 miles southwest of Serranilla. The 

nearest point on the mainland, Cape Grac1as a Dios, is 

aoout 220 miles to the west of Serranilla, and Jamaica is 
242. 

roughly the same distance to the northeast. 

241. Central American Pilot, supra, Note 111, pp. 227-228. 
242. Ibid, Map, frontispiece. 
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b. The Claim of the United States 

On May 24, 1869, J. w. Jennett f1led a declaration of 

discovery of guano, December 18, 1866, on Serranilla Keys, 

The declaration contains the usual allegations, an estimate 

of the value of the amount of guano at 100,000 tons, and 

a request that the islands be considered as appertaining 

to the United States, under the Guano Act. 243 Jennett•s 

allegations were substantiated by certificates of Henry 

Stevens, first mate on the PETREL in 1869 and George Nelson, 

second mate. 244 In a second notice of discovery, June 23, 

1877, Jennett refers to his first discovery in December 18, 

1866, his acts of taking possession, and his notice of 

discovery in 1869, and adds: 

"that I visited said Islands, Rocks or Keys 
in May 20, 1875, and found said Islands and 
Keys wholly unoccupied by any human being,· 
that I remained in quiet peaceable possession, 
and found them the same, and undisturbed since 
my first discovery and occupation in 1866, and 
that said deposits had not been disturbed or 
interferred with during that time, or sincen.245 

There was a second "discovery 11 of Serranilla, by 

Pascal Quinan. He filed a certificate with the State De

Department 

243. Jennett•s Declaration, May 24, 1869, 6 MS. Miscl. Let. 
re Guano 1962. In an earlier statement, dated June 3q 
1866, Jennett said Serranilla Island was very small ani 
low, with some guano. - 5 MS. Miscl.Let. re Guano. 

244. Certificates of Stevens, and Nelson, May 25, 1869, 6 
MS. Miscl. Let. re Guano 1964, 1965. 

245. Jennett 1 s Declaration, June 23, 877, 6 MS. Miscl. Let. 
re. Guano 1981. Jennett made and filed with the Depart
~ent, a map oftSerranilla Island1 ~hich looks remarkably 
11ke all tne o fier islands of when Jennett drew pic-

tures. - 6 MS. Miacl. Let. re Guano 1970, 1971. 
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Department on October 25, 1882, which read in part as 

follows: 

11 ! did', in January A. D. 1879, discover 
a deposit of guano on certain keys, ••••• 
I caused these keys to be again visited in 
1881 and again in July, 1882. 11 

111 

He described the keys; alleged that they were totally un

occupied at the time of the said discovery of guano, and 

that he raised the American flag over one of them and took 

possession of the whole in the name of the United States; 

that the keys contain about 40,000 tons of guano, valued 

at $40,000; and requested they be considered as appertain

ing to the United States-11 upon my furnishing further satis

factory evidence that said keys are not in the possession 

or occupancy of any other government ••••••• or of any 

other persons not in my interest or service; and upon my 

occupying more fully, and shipping the guano from said 

islands for the benefit and behoof of the citizens of the 

United States 11 •
246 

The action taken by the State Department with regard 

to these conflicting claims of discovery is not clear. 

Though Quinan filed no bond, he wrote the Secretary of 

State acknowledging the receipt of authenticated copies of 

certain papers relating to his discovery of guano deposits 

on 

246. Pascal Qutnan•s Declaration, Oct. 25, 1882, enclosure 
in Quinan to Frelinghyeen, Sec. of State, 6 MS. Miscl. 
Let. re Guano 2022. 
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on Serranilla. no procla,matio~r-seems to have accompanied 
y tf:§}'.\ } 

these papers, however. 247JJJ1'Whose discovery preceded Quinan 1 s, 

does not appear to have received any certificate or proclama

tion, such as he received in connection with the other is

lands. He filed no bond for Serra.nilla. In 1877, the 

State Department replied unequivocally to an inquiry regarding 

Serranilla. as follows: "The United States lays no claim to 

jurisdiction over the isla.nds in quest1on.n 247A However, 

William Van Derlip, an assignee claiming under Jennett, did 

file a bond on September 8, 1879, and again on September 13, 

1880, a.nd the Examiner of Claims advised that the Department 

of State recognize his claim. 248 Although no certificate 

or document issued to Va.n Derlip has been found, some recog

nition was eVidently accorded to him, as the State Department 

notified Mr. Rastus Ransom, another of Jennett's assignees, 

that: "the Department holds that the title to the guano 

deposits on these keys vested in Mr. Va.n Derlip", rut added 

that 

247. Quinan to Frelinghysen, Sec. of State, Jan. 10, 1883, 
6 MS. Miscl. Let re Guano, between pp. 2004-2005. 

24~A. F. W. Seward, Ass. Sec. to H. w. Heironmis and w. 
Fensley, Nov. 26, 1877, 120 MS. Dom. Let. 572. 

248. O'Connor, Opinions and Reports of Examiner of Claims, 
Opinion of Nov. 12, 1879. 
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249 that the courts were, of course, open to other claimants. 

Nevertheless, in view of this letter some recognition must 

have been accorded Van Derlip. No proclamation appears to 

have been issued to him, b.lt this is explained by the fact 

that this practice was discontinued after ab)ut 1869.250 

There has been no formal act, other than this recogni

tion of Van Derlip•s interest, which would constitute noti

fication of _the assumption of jurisdiction over Serranilla 

by the United States. As has been said, no proclamation was 

issued to the discoverer or his assignees. Serranilla was 

not included in the Treasury list of 1871, since the island 

was not bonded until 1879.250A Nor has the Government ever 

issued formal proclamation, such as the proclamations of 

1919 regarding Roncador, Quito Sueno, and Serrana, announcing 

that Serranilla was under the sole and exclusive jurisdiction 

249. 

250. 

250A. 

of 

Frelinghuysen, Sec. of State~ to R__astus s. Ransom, Dec. 
26, 1884, 153 MS. Dom. Let oll. see Also Porter, Ass. 
sec. to Mr. Throndlke Saunders, April 2, 1885, 154 MS. 
Dom. Let. 658. 

I Moore's Digest 561-562. 

The lists of l::onded islands, transmitted from the 
Treasury Department to the State Department in 1890 
and 1893, Serranilla was included. Garrison, Acting 
aomptroller, to A. A. Adee, 2nd Ass._ Sec., July 3, 1890, 
6 MS. Miscl. Let. re Guano 2330, 2331, 2335. 



.J.12-

of the United States. No light has been erected on 

it ·r ' . '·\ . 

Serranilla, nor has any use been made of the island, other than 

the extraction of guano by private citizens. It is, more

over, impossible to say how much or when this guano was re

moved, though it is pro ba b1.~e s .one was taken off a oout 

1880-1885. 251 

251. Thorndike Saunders to Rastus Ransom, May 27, 1884, 
(6 MS. M1scl. Let. re Guano 2038) Quinan stated in 
1884 that he had shipped guano from Serranilla, (see 
copy of Deed, Pascal Quinan to Philip Snowden. Oot.13, 
1884. 6 MS. Miscl. Let. re Guano 2032). In 1890, 
Jennett states he had never worked Serranilla Islands, 
except to remove samples, (Deed from J. W. Jennett to 
Arthur Brach, Nov. 10, 1890, 6 MS. Miscl. Let. re. 
Guano 2043) . 



c. The Claim of Colombia 

Colombia 1s the only government other than the 

United States that appears to have hid any claim to sovereign

ty over Serranilla, and that claim has never been presented 

through diplomatic channels to the United States. Its exis

tence is only inferred from certain records of the State 

Department which indicate that Colombia regards Serranilla 

as a part of the Providence Archipelago, and as under 

Colombian jurisdiction. 

Serranilla was never mentioned in the exposition of 

Colombia's claim in 1893. The first, and practically the 

only record available of any act of jurisdiction by 

Colombia over Serranllla is the concession .to Mr. Uscategui, 

1n 1915, to remove Guano from certain islands, including 

Serranilla. 252 The United States and Colombia did not 

correspond on this subject, and it was not until 1919, 

after the erection of lights on the other three banks, that 

Serranilla was mentionedtlin the d1plomai to negotiations 

between the two governments. Even then, as has been seen, 

1 t was by mtsta.ke, Serrana a.nd not Serranilla being what 

each side had in mind. Serranilla was dropped from the 

correspondence 

252. Supra, Note 170 
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correspondence when this mistake was discovered, though no 

mention was made of the error. 253 Furthermore, Serranilla 

was not included in the treaties of 1928 between Colombia 

and Nicaragua, and Colombia and the United States, and has 

not figured in any of the su 1:sequent negotiations. 

In spite of the paucity of evidence in support of 

Colombia's claim, the concession to Mr. Uscategui is alone 

sufficient to show it does exist. The lack of evidence in 

the State Department files of any other sovereign rights 

exercised by Colombia over Serranilla may be due to the 

116 

fact that Colombia has never been called upon to produce 

such evidence. Nevertheless, it is clear that Colombia 

never has protested against the United States occupation of 

Serranilla, although a formal protest would almost certainly 

be made if an occasion should arise. 

253. Supra, Note 223. 
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VII Analysis of The Claims of Foreigp States. 

a. The Claim of Colombia to Ronca.nor and Quito Sueno. 

The Colombian claim to Roncador and Quito Sueno is 

based primarily upon discovery of the islands by Spain, 

1 . 254 Co ombia's predecessors in title. This has been dis-

cussed above, and the conclusion was reached while the 

islands were not discovered by Columbus; it is prooable 

that since the discovery was made by Spanish navigators.~55 

Nevertheless, this hag not been proved, and unless the 

actual discoverer can te determined, it may be doubted that 

there is a sufficient foundation for a territorial claim 

based on discovery. In this connection, the a~ard in the 

Clipperton Island case (France and Mexico) is significant: 

"According to the actual state of our knowledge, 
it has not been proved that this island, ••••••• 
had been e.ctually discovered by the Spanish 
navigators. That they might have [discovered 
it] •••••• is a conjecture more or less prob~ble, 
but from wh~ggAone cannot draw any decisive 
argument." 

Second, it is claimed that tu virtue of the Royal 

Decree of 1803, the Province of New Granada obtained the 

control of the islands which, therefore, passed to 

Colombia 

254. Supra, IV c. 

255. Supra, III a. 

255A. Award of Victor Emmanuel III, King of Italy, in the 
Clipperton Island Case, Jan. 28, 1931, between France 
and Mexico,- Vol. 26 A.J.I.L.390, 392-3 (April, 1932) 
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Colombia after the revolution, and not to any other 

Spanish colony. 256 The order related to "The islands of 

San Andres, .••• and •••• that part of the Mosquito Coast 

extending from Cape Gracias a Dios inclusive as far as the 

118 

, 257 
River Chagres~ There is nothing to show that this order 

related to the islands i~ question, except the allegation 

that a map of the Providence Archipelago,made pursuant to 

this Royal Order, included Roncador and Quito Sueno. This 

map has not been found, b.lt if it does include these islands, 

and if it is an official map, it is some evidence that Spain 

did claim them, as part of the San Andres Archipelago, at 

that time. Still there 1s no evidence of any occupation, 

use, or other act of jurisdiction and control relating to these 

particular islands some 75 miles away from Old Providence. 

Furthermore, it ls clear that the Decree did not establish 

Colombian sovereignty over all the territory it comprised, 

since the Nicaraguan-Colombian Treaty of 1928 recognizes 

the sovereignty of Nicaragua over the M0 squito Coast and 
258 

the adjoining Keys. 

256. Supra, III c. 

257. Supra, Note 107. 

Both 

258. Supra, Note 114. 1 yr. A. A. Adee noted {Mar. 9, 1896) 
that Colombia only pressed this claim to the Mosquito 
Coast in the hope of gain 1n case a canal were built 
across Nicaragua. {Memo attached to McKinney, U.S. Min. 
to Col. to Olney, Sec. of State, Feb. 12, 1896, 53 MS. 
Colombia; No. 157~ 
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Both the allegations of Spanish discovery and of 

Colombian succession under the Royal Order of 1803, depend 

largely upon the theory of territori al contiguity. Old 

Providence, the nearest Colombian t erritory, is seventy

five miles from Roncador and forty from Qui~o Sueno. It 

is, moreover, a volcanic island, very fertile and suitable 

for cultivation and habitation, 259 while Roncador is a 

barren key of sand and coral, and Quito Sueno nothing but 

coral rocks. 260 The is'lands are no more part of one geo

logical formation than are Cuba and San Domingo, or Old 

Providence and the Isthmus. The Mosquito ~ays are a1:X>ut 

the same distance from Old Providence as Serrana and 

Roncador, and are admittedly Nicaraguan territory. Pedro 

and Serrana Banks are a1:nut equidistant from Serranilla, 

but the islands on Pedro Bank belong to Great Britain. 261 

Whether or not certain islands are part of an archipelago 

is a question which cannot be determined a priori, merely 

by looking at their position on the map. Especially is 

this true when the islands in dispute are small, barren, 

259. 

260. 

261. 

and 

Central Am. Pilot, supra, Note 111, pp. 234-235. San 
Andres is similar in character to Old ~rovidence. Ibid 
pp. 239-241. 

Supra, Note 115. 

I 1917 Solicitors Opinions 584, Mr. Hackworth, Apr. 9 , 
1917. 

119 
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and of a different character and not suitable to the same 

uses a.s the neare,st occupied island. 

Third, it is alleged that Colombian possession of 

Roncador and Quito Sueno has been practically uninterrupted 

since 1803. This assertion is su l::Etantiated in part by the 

Colombian Decree of 1854, prohibiting the removal of guano 

from the Providence Archipelago. The Decree was said to 

be caused 1:¥ the action of the American ship ST. L'AWRENCE 

in 1853, in removing Guano from Roncador contrary to the 

orders of the Prefect of San Andres. 262 Although the 

records in Baltimore indicate only that the ST.LAWRENCE 

came from the Spanish Main, 263 Colombia declares that on 
'I 

-
the basis of evidence collected from the natives in the 

vicinity, it had taken Guano from Roncador. There is, 

moreover, no record in the State Department of the Colombian 

Decree of 1854, and no notice from the American consuls or 

minister that it had been communicated to them. However, 

granting that the facts are as Colombia claims, the Decree 

does not appear to have been enforced in so far as the 

Guano islands are concerned; for there is no complaint of 
264 

its violation by Colombia until 1890, and apparently no 

262. 
263. 

264. 

complaint 
Supra, IV, c. 
A. A. Adee, Acting Sec. to Don Rengifo, Col. Min. to 
U.S., Aug. 29, 1892, 7 MS. Notes to Colombia 203.;See 
also John w. Foster to Don Rengifo, Aug. 16, 1892,7MB. 
Notes to Colombia 202. 
It was not until 1892 that Colombia made any inquiry 
of the United States concerning the activities of the 
St. Lawrence. Evidently the inquiry made at that time 
was for the purpose of obtaining evidence for the ex
position of Colombia's claim in 1893. see Supra, 
Note 261'. 
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complaint by American citizens of any Colombian interference. 

The only other possessory act alleged by Colombia is 

the occupation of Roncador .and Quito Sueno by fishermen 

from Old Providence and San Andres during the turtle breeding 

season (March to August). That the banks are now and have 

been for some time frequented by fishermen is clear. They 

have hlilt huts and pro1:ably stayed on Roncador at inter

vals; but Quito Sueno Rock is evidently uninhabitable even 

by fishermen, and the only use they could make of that bank 

is to fish around and over it. 265 It is impossible to de

termine from the evidence now available for how many years 

:t'ishermen have gone to these banks. 266 It is, moreover, 

difficult to believe that these fishermen were only 

Colombian citizens. In fact, there 1s evidence thfJ.t a:t 

least some of them came from Jamaica and the Mosquito Keys. 267 

Colombia claimed an exclusive right in 1926, when the 

British fishermen were arrested off Quito Sueno, but this 

was not admitted by Great Britain, and it is doubtful that 

before then there was even an attempt to make the fishing 

right exclusive. 

Even 

265. central American Pilot, Supra, Note lll. 

266. Jennett never mentioned them, though he was someti mes 
at the islands during the fishing and turtle season. 
However, he would not ha.ve mentioned them if he had 
seen them for fear of injuring his claim; so no re
liance can be placed on his silence. 

267. Central American Pilot, Supra, Note 111, p. 230. 
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Even if it be admitted Colombian citizens, from Providence 

a.nd San Andres, have fished off Roncador and Quito Sueno 

from the early nineteenth century, still it is questionable 

what rights of territorial sovereignty this gives Colombia. 

In the Aves island Case, involving a question of sovereignty 

over a barren island, similar to those l:l.llder discus sion, it 

was held that the Netherlands had acquired a right to fish 

off Aves Island, but that the Island belonged to Venezuela., 

the first Government to assert sovereignty over it. The 

lcmguage of the award in a case so similar to the instant 

case is significant: 

"Considering that even though the fact seems to 
be proven that the inha.bi tants of ••••••• , a 
possession of The Netherlands, go to fish for 
turtles and to gather eggs on the Island of 
Aves, this fa.ct cannot serve as a basis for 
the ri~ht of sovereignty, because it only 
indica es a. tempo-rar1 and precarious occupa
tion of the Island, ishing not being in 
this case an exc~usive right, but the conse
quence·,_: of tlie al::andonment of it by the in
habitants of the nearby regions, or by its 
legitimate owner .•.•••••••••.•••• considering 
finally.that . the.Government of the Netherlands 
ha.s done nothing else except to utilize the 
fishing of the said island through its colonists, 
while the Government of Venezuela was the first 
to have armed forces there, and to exercise acts 
of sovereignty, thus confirming the dominion 
which it acquired by a general title derived 
from Spain •••••• the ownership of the island in 
question 1::>elongs to the Republic of Venezuela, 
the indemnization for the fishing which the 
Dutch subjects ceased to take advantage of re
mains as a charge upon the latter (Venezuela), 
if in fact it d~g8ives them of the utilization 
thereof ••••.• 11 

It 

268. Supra, Note 4 (I ta.lies added). 
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It is also assert~d that Colombia's silence ftom 1871, 

when Roncador and Quito Sueno were included by The Secretary 

of the Treasury in the list of islands "appertaining to the 

United Stat.es 11, to 1890, was because Colombia was ignorant 

of this list, no formal notice of an American claim to the 

islands having been sent out, and that in any event, pre

scription creates no title in internationa+ law. 269 After 

the Berlin Declaration of 1885 requiring formal notice of 

claims to territory in Africa, notice was sometimes given 

01' claims to other territory, l::ut it does not appear to 

have been recognized as a rule of international law. 270 

In fa.ct, the Berlin Declaration, which relates only to Africa, 

and binds only signatories and not the United States, shows 

that it was necessary to make a special rule to that effect. 

It is not notice, but notoriety that is important. In the 

Clipperton Island Case it was said: 

"The regula.ri ty of the French occupation has •••••• 
been questioned because other Powers were not 
notified of it. But it must be observed that 
the precise obligation to make~such notifica
tion is contained in Art. 34 of the Act of Berlin, 
••.••• which •..•. is not applicable to the present 
case. There is good reason to think that the 
notoriety given to the act, [of taking possession 
of Clipperton in the name of Franoel - by whatever 
means, sufficed at the time ••••• uij70A 

Whether 

269. Supra, IV c. 

270. I Moore's Digest 267-~68; Hyde, .QQ. cit. Supra, Note 11 
pp. 171-173; Oppenheim, .2.E.• cit. Supra, Note 8, p. 386. 

270A. Olipperton Island Case, supra, Note 255'A. 
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Whether prescription does or does not create a good 

title to territory under international law, Colombia's 

silence cannot b.lt prejudice the Colombian claim because it 
I 

indicates that either Colombia did not. know before 1890 of 
,/ 

. / the action of American citizens on the islands, or that 

Colombia knew 1:ut did not care. Moreover, as has been 

shown atove, there is considerable authority for the 

proposition that prescription (uninterrupted, undisputed 

possession) may create a good title to territory in inter

national law. Whether twenty years is lOng enough, however, 

to create such rights, is questionable. 271 

The fact that the United Stat es did not reply to the 

Colombian protest of 1893, cannot be regarded as an admis

sion of the strength of Colombia's position, since the 

reason for this silence was the fear of disturbing the 

pending arbitration of the boundary between Colombia and 

C t R
. 272 os a 1ca. 

271. Supra, II a. 

At 

272. Memo. by A. A. Adee, Sept. 11, 1894, attached to Rengifo' s 
note of Jan. 18, 1893. 8 MS. Colombia, Notes. There 
is, however, another memo attached to the same document, 
by a Mr. Richardson, giving it as his opinion that 
Colombia's claim was established and the islands should 
not be considered as appertaining to the United States. 
This opinion was not adopted by the Department, as is 
clear from Mr. Adee•s memo, Supra. 
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At this period, the United States Government appears con

fused al::out the exact nature of Roncador and Quito Sueno 

and of the claims to them. 273 This is e 'I.ti.dent from the 

request that Colombia build a light on Roncador. The sub

sequent note declaring that this request had nothing to do 

with the question of sovereignty de jure, but only de facto, 

does not help the situation appreciably. 274 However, this 

ad.mission of Colombian sovereignty, if it is an admission, 

relates only to Roncador and has nothing to do with Quito 

Sueno. Moreover, its effect as an admission is counteracted 

by the Proclamation of 1919, asserting that the United Stat es 

had already acquired sovereignty over Roncador by virtue of 

occupation under the Guano Act. 

Coiliombia also alleged that Jennett was not even the 

discoverer of guano on the islands, since certain early 

maps noted its existence on them. 275 The only indication 

of that nature on the maps examined for this report is that 

"Guana Reef" is sometimes given as an alias for Quito Sueno. 276 

Guano 

273. See Bayard, Sec. of State, to Don Ricardo Becerra, Col. 
Min. to U.S., Nov. 14, 1885, 7 MS. Notes to Col. 54, 60. 
The interest of the United States in a possible Panama 
on Nicaragua Canal probably influenced both Colombia's 
and the United States• attitude regarding anything in 
the western Caribbean Sea during these years. 

274. Supra., Note 169. 

275. Supra, IV O. 

276. Supra, Notes 87, 88, 89. 
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Guan~ is the generic term for certain sea bi.rds, and 

the name II Guana Reef" may ha. ve been der1 ved from Guan 

rather than Guano, especially as 1t is applied to Quito 
278 Sueno, on which there could never have been much guano. 

In the second place, the fact that ~e existence of guano 

was known before Jennett I s "discovery" makes no more dif

ference than does the fact that the existence of the 

islands themselves was known. The word "discover" in the 

act means discover for the purposes of the act, and one 

is only a discoverer within the meaning of the act if one 

has complied with all the conditions therein prescribed. 

This is clear from the opinion of the Attorney General 

relating to a claim to Johnson's Island, in which it is 

said that once a Guano Island has been a tandoned under the 

Act, it is again open to "discoveryn. 279 

The second presentation of the Colombian claim to 

Roncador and Quito Sueno in 1919 alleges no new grounds, 

except the so-called admission of the United States in 

1894 

277. Encyclopedia Britannic~; Guan. 

278. Supra, !Va. 

279 • .QE.. cit. Supra, Note 45. 

J ~ ti 
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1894, (when Colombia was asked to build a light on Roncador) 

which has already been discussed. 28° Colombia might claim, 

however, that previous to the erection of the lights in 

1919, the United States had abandoned the islands, after 

the removal of Guano ha.ct virtually ceased in ab:>ut 1900, and 

that they had been used and occupied by Colombian fishermen 

through whom Colombia lad acquired title. This contention 

would presuppose that the United States had acquired sover

eignty by virtue of Jennett•s discovery and use of the 

islands, and it should l::e noted that once sovereignty has 

been acquired, it will not be readily presumed atandoned. 

The action by the State Department in 1894, and the last 
281 

section of the Guano Act, which might point to abandonment 

of the islands, are counteracted by the fact that as late 

as 1911 Guano may have been removed from Roncador, and by 

the suh:lequent behavior of the United States in erecting 

lights on both islands without requesting permission from 

any other Government. The action or non-action of its citi

zens could not prejudice the rights of the United States 

Government once sovereignty had been acquired. Moreover, 

it 

280. Supra, Note 287~. 

281. Supra, Note 16. 
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it is only a matter of twenty-five years at the most that 

the islands can be said to have been unused by either 

United States citizens or the United States Government. 

This can scarcely be called sufficient time to create a 

presumption of abandonment, but even if it did, in conjunc

tion with the United States request of 1894 which might in

dicate an intent to abandon, the presumption is rebutted by 

the Proclamation of 1919 and the erectiOn of lights. With 

regard to abandonment, the United States is in a stronger 

position than was France in the Clipperton Island Case, yet 
the.re;. 

it was heldAtnat: 

"There is no reason to suppose that France has •••• 
lost her right by derelicto, since she never had 
the animus of atandoning the island, and the 
fact that she has not exercised her authority 
there in a positive manner does not imply the 
forfeiture gf an acquisition already definitely 
perfected. 2 A 

281A. Clipperton Island Case, Supra, Note 265A. 
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n. The Claims of Colombia to Serrana and Serranilla 

All the arguments given a"oove to refute the Colomoian 

claim to Roncador and Quito Sueno apply with even greater 

force to the claims to Serrana and Serranilla~ With the 

exception of a passing reference to Serrana in 1893, these 

two islands were mentioned for the first time in the second 

presentation of Colomoia's claim to Roncador and Quito 

Sueno, in 1919. As has teen pointed out, Colombia then 

refers to Serranilla, undoubtedly meaning Serrana on which 

the light was built. Nevertheless, in view of the Colombian 

concession in 1915 to Mr! Uscategui, it may be assu.i~ed 

that Colombia intends to claim Serranilla also. 282 

Because of failure to protest the United States oc

cupation and use of Serrana until 1919, al:out fifty years 

after the American occupation of the island had begun, 

Colombia's claim to this island is far weaker than the 

claim to Roncador and Quito Sueno. It is weaker yet with 

regard to Serranilla, since it was not included in the 

protests of 1919, except by mistake, and was not mentioned 

in the consequent treaty of 1928. Serranilla, moreover, 

is further away than any of the other islands, being 75 

miles north of Serrana, and as far again from Old Providence. 

-------- -~----------------------
282. Supra, Vd, VIc. 
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c. The Claim of Honduras to Roncador and Quito Suena. 

The claim of Honduras to Roncador and Quito Sueno 

may 1:e quickly dismissed. In the first place, although 

it is stated that Honduras has documents proving its 

dominion, no documents have ever been subnitted. In the 

second place, the claim was not advanced until 1928, ap

proximately sixty years after the United States had 

authorized Jennett•s use of the islands by the Proclamation 

of Secretary Fish of November 30, 1869. 283 Either Honduras 

was unaware of the American occupation of the islands during 

those years, in which case there must have teen very little 

connection between Honduras and the islands, or Honduras 

did not think of claiming the islands until 1928. It is 

significant that in 1869, when the United States notified 

Honduras and Nicaragua of Jennett•s claim to Serrana, that 

Honduras replied the island was so far south it probably 

belonged to Nica.rague., not Honduras. 284 Qui to Sueno is 

in about the same latitude as Serrana, and Roncador seyeral 

degrees farther south. 

It is plain that a claim advanced so long after the 

territory in question had been occupied and used by the 

United States 

283. Supra, IV d. 

284. Memo (LA), Mar. 23, 1929 (811.0141 019/52) 



United States could not be regarded as worthy of serious 

consideration. Moreover, it was definitely rejected by 

the United States in 1928, 285 and has not been presented 

again. 

285. Supra, Note 194. 

131 
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d. The Claim of Nicaragua to Serrana. 

The Nicaraguan claim to Serrana, advanced in 1868, 

may be regarded as obsolete, since it has never again been 

presented to the Department. In his reply to Nicaragua , 

SecretaDy Seward rejected the claim as based upon insuf

ficient grounds, hl.t he did not conclusively affirm United 

States sovereignty over Serrana. He declared: that the 

United States will protect its citizens in the execution 

of the Act of 1856, but that the Act does not contemplate 

permanent occupation of the island, and that consequently 

Serrana will not te fortified by the United States, nor 

occupied after the Guano is removed. 286 This interpreta

tion of the Guano Act has been superceded by others, typi

fied by the Jones Case, 287 and by the Presidential Procla

mations of 1919. 288 The erection of a light on Serrana, 

pursuant to the Proclamation, occasioned no protest from 

Nicaragua. Moreover, from the Treaty of 1926 between 

~icaragua and Colombia it may be inferred that Nicaragua 

has atandoned whatever claim it had to Serrana, since it 

is only declared that the sovereignty over that island is 

in dispute between the United States and Colombia. 

286. Supra, Note 26i. 

287. Supra, Note 47. 

288. Supra, Note 155. 
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VIII. Summary of the Position of The United States 

a. Claim of the United States to Roncador. 

133 

The United States• claim to sovereignty over Roncador 

is based on the following grounds: the territory was 

a l:andoned and derelict at the time it was !ldiscovered 11 by 

Jennett in 1866; the United States acquired sovereignty 

because of the actual occupation and use of the island 

by Jennett and his assignees, for purposes of _ extracting 

guano, under the Guano Act; the United States recognized 

his or his assignees• exclusive privileges; and finally, 

a light was erected on Roncador in 1919 by the United 

States, under claim of right.289 

As Colombia apparently made no attempt to use Roncador 

or to assert any exclusive rights over the island from the 

time of its discovery in the 16th Century until the middle 

of the 19th Century, it is fair inference that if any kirrl 

of sovereignty over the island had ever accrued to Spain, 

by virtue of a discovery which is not proved, it had not 

been perfected by any subsequent acts, and that consequently 

the island was derelict a.nd abandoned, open to use by the 

first comer. 29° Colombia's only evidence of any soverei gns 

acts from the 16th to the middle of the 19th Centuries are 

the 

289. Supra, IV b. 

290. Supra, II a. 
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the Royal Order of 1803, followed by an exploring expedition, 

and the Decree of 1854, and there is little to show either 

t.hat these decrees were made effective, or that they related 

to Roncador. The value of that evidence has already been 

discussed, 291 and it is only necessary to add that, re

gardless of who discovered it, Ronca.dor was abandoned ter

ritory in 1866. 

lt is clear that mere symbolic acts of possession were 

not considered sufficient to give the discoverer, or the 
292 United States, any rights under the Guano Act. It is 

also clear that the possession of Roncador was actual and 

not merely symbolic. 111Thether or not Jennett' s allegations 

that he left men on the island in 1869 ~re true, it is 

certain he did go to the island several times between 

al:x)ut 1880 and 1893, and that he and other American citi-

zens removed guano from Roncador, possibly as late as 1911. 293 

Furthermore, the erection of the light on Roncador in 1919 

is a possessory act involving occupation of the island.294 

The United States manifested its intention to assume 

complete territorial sovereignty over Roncador a number of 

times 

291. Supra VII a. See also Clipperton Island Case, Supra,260A 

292. Supra, II b 2, see 9 Op A. Hyben, Supra, Notes 32, 35; 
see also Henry Trisect, Acting Sec., to S. K. Zook, 
July 28, 1860, 52 MS. Dom. Let. 484. 

293. Supra, IV b. 

294. Ibid. 
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times. First, the proclamation of the Secretary of State, 

of November 30, 1869, though somewk~t ambiguous in its 

wording, has been held to be an indication of United States 

sovereignty. 295 Second, the inclusion of Roncador in the 

list of islands "appertaining to the United States" of 

1871, ha.s also been held evidence of this intention, and 

f th f t f · t ·t lf 296 Thi d F d 1 o - e ac o sovereign y 1 se • r, a e era 

Court has actually enforced the coasting trade provisions 
297 of the Guano Act with regard to Roncador. It can 

scarcely l:e doubted that these acts of authority, done 

under the Guano Act, are sovereign acts. That they were 

regarded as such by other countries is clear from the 
298 

protests that were made from time to time. That nhe 

United States not only assumed jurisdiction, b.lt intended 

to do so, is clear from the wording of the proclamation 

of 1919: "Whereas, pursuant to the foregoing Act of 

Congress, [Guano Act of 1856] Roncador Cay in the western 

pa.rt of the Oaril.::bean Sea is now under the sole and ex

clusive jurisdiction of the United States and out of the 

jurisdiction 

295. Jones v U.S. Supra, Note 47; See II b2. 

296. Duncan v Navano Phosphate Co., Supra, Note 51; See II b 2. 

297. Supra, Note 69. 

298. See II b 2. 



-1~4-

jurisdiction of' any other government. 11299 This proclama

tion negatives the Colombian contention that the United 

States recognized Colombian sovereignty over Roncador 

in 1894, when the United States requested Colombia to 

erect a light on the Key. 300 It also rehlts any possible 

presumption of a.ta.ndonment which might have arisen after 

the guano had ceased to be removed from Roncador. In this 

connection it should be noted that the island ha.s never 

been stripped of its guano, and the last section of the 

act, preserving the privilege of al:andoning the island, 

applies 11 a.fter the guano shall have been removed ••••• 11
301 

299. Supra, Note 155. 

300. Supra, IV c. 

301. Supra, Note 16. 

J3G 
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b. The Claim of the United States to Quito Sueno. 

The position of the United States with regard to 

Quito Sueno differs from its position in regard to Roncador, 

in that Quito Sueno Island is nothing 1:ut a small, low rock, 

which could not te occupied or even used by human beings at 

all, in all probability. 302 Neither the United States, nor 

the Colombian Government appeared to be aware of this, and 

officials of 1:oth Governments have repeatedly affirmed it 

ha.s been occupied, and ha.ve referred to it as a sizable 

island, containing guano. 30 3 

Eecause of its geographic nature, and because of the 

facts which have been stated in connection with Roncador, 

it is almost certain that Quito Sueno rock was entirely 

derelict at the time of Jennett 1 s discovery. Jennett•s 

statements as to his occupation of Quito Sueno must be 

false, however. It is probable that the only occupation of 

any sort of Quito Sueno is the erection of the light, by 

the United States in 1919, 304 unless fishing off and over 

the bank by Colombian and other fishermen may be called oc

cupation. 

The United States has ~asserted sovereignty over Quito 

Sueno in much the same manner as it has over Roncador, 

by 

302. Supra, IV a. 

303. Supra, IV b, c. 

304. Supra., Note 155. 
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by proclamation by the Secretary of State, by listing it 

as an island "appertaining to the United States" in 1871, 

and by the President's proclamation of 1919. 305 Whatever 

the merits of the United States• claim to Quito Sueno be

fore the erection of the light, it is plain that no other 

country ha.d any better cla.im,306 and that by that act, 

jurisdiction was asserted by the United States, and occupa

tion, as effective as possible under the circumstances, 

was established. 

305. Supra, IV b. 

306. See Supra, VII a. 
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c. The Claim of the United States to Serrana. 

The claim of the United States to Serrana rests upon 

grounds similar to those on which its rights to Ronca.dor 

and Q.ui to Sueno are founded, with some slight variations. 

In the case of Serra.na, there is rut little evidence of any 

actua.l removal of guano after about 1870. The removal of 

guano in the decade preceding that year, and the erection 

of the light in 1919, are probably the only uses made of 

the islands by the United States or its citizens. 307 

With regard to the evidence of an intention to assume 

sovereignty, there is also some difference between this 

case and that of Roncador and Quito Sueno. A certificate 

was issued to Jennett, relating to Serrana, but it ex

pressly refuted any implication which might be drawn from 

it tha.t the United States denied the Nicaraguan claim to 

the island. 308 Subsequently, it was stated that the 

Nicara~uan claim rested on insufficient grounds, and that 

United States citizens extracting guano would be protected, 

but that Serrana would not be fortified or permanently 

occupied by the United States after the guano was removed. 309 

There 

307. Supra., V b. 

308. Supra, Notes 214, 215. 

309. Supra, Note 23f. 
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There is still guano on the islands, however. 31° Furthermore, 

by the :r proclamation of 1919, the United States evinced its 

belief that complete sovereignty over the island had been 

already acquired under the Guano Act. 311 The erection of 

a light, and the refusal of the Government in 1932 to grant 

a permit to an American citizen to remove eggs from Serrana, 

because this would be contrary to a treaty between the 

United States and Great Britain, were further acts of 

sovereign control and jurisdiction exercised by the United 

States over Serrana. 312 

310. Supra, Note 197. 

311. Supra, Note 155. 

312. See Supra, V b. ?, · ' < • 

!,. , .. ' !, ,) 
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d. +o The Cla1m of the United States ~Serranilla. 

The sovereignty of the United States over Serranilla 

rests upon grounds different from those discussed in con

nection with the other islands. In the first place, as 

has been pointed out, Colombia's claim to Serranilla is 

much weaker than its claim to the others, and no other 

Government has ever in any way contested the ownership of 

Serranilla by the United States. 313 On the other hand, 

the United States has not exercised such positive acts 

of jurisdiction over Serranilla as it has over any of the 

other three. 

·There ha.s been little, if any, actual occupation or 

use of Serranilla by the United States or its citizens. 

From the declarations of Jennett and Quinan, it appeal's 

that the islands were visited a few times between 1866 

and 1882, rut that neither of these men ever actually re

moved guano from them during that time. 314 Furthermore, 

no light has been erected on Serranilla, and no other 

possessory action taken by the United States. 

The only expressions of any intention to assume 

sovereignty over Serranilla are found in letters to American 

citizens, stating that Serranilla, 11 appertains 11 to the 

] 'i l 

United St ates, 

313. See Supra, VII b. 

314. Supra., VI b. 
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United Sta.t es, and in the fact that the int ere st of Van 

Derlip, an assignee of the discoverer, in the islands was 

recognized,
315 

The practice of issuing proclamations 

signed by the Secretary of State, was discontinued after 

about 1869, 316 and it is probable none was issued for 

Serra.nilla, to Van Derlip or anyone else • . The islands were 

not included in the Treasury letter of 1871, because they 

were not l:x:>nded until 1879. 317 The mere filing of assign

ments with the State Department is no evidence that the 

island described therein is to be regarded as appertaining 

to the United States.317A 

It might be said, therefore, that there is insufficient 

evidence of any occupation of Serranilla islands qr the 

United States, and no evidence of an intention on the part 

of the United States to assume territorial sovereignty over 

Serranilla. On the other hand, there is even less evidence 

of any such occupation or expression of such intention on 

·the part of any other Government. In the atsence of any 

claim superior to that of the United States, and in view 

of the fact that there was some activity on or in relation 

to Serranilla by the United States, the claim of the latter 

would appear to be valid. 

315. Supra, VI b. 

316. I Moore's Digest 561-562. 

317. Supra, Note ~). 'JOA. 

317A. Memo, (E.H.H., in So~ Oct. 27, 1911, 5 MS Miscl. Let. 
re Guano. 

I~ 

i 
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!I CONCLUSIONS 

A. Sovereignty 

1. The United States has acquired territorial 

sovereignty over the islands and rocks on Roncador, Quito 

Sueno, and Serra.na Bulks, because of the occupation, con

trol and use of those islands by the United States under 

the Guano Act of 1856, in accordance with international 

law. The proclamations of 1919, and erection -of lights on 
I 

Roncador, Q.ui to Sueno, and Serra.na, support~ this position, 
! 

and negative~ any presumption that the United States did 

not intend to assume full sovereignty over these islands, 

or had abandoned them after the guano had ceased to be re

moved. 

The grounds upon which the claims of Nicaragua to 

Serrana, of Honduras to Roncador and Quito Sueno, and of 

Colombia to Quito Sueno and Serrana, are based, are 1nsuf

f1cient to defeat the claims of the United States, or to 

establish terri toria.l. sovereignty under international law. 

The claim of Colombia to Roncador, however, is strengthened 

by the fact that in 1894 the United States requested 

Colombia to erect a light on that island. 318 In spite of 

both prior and subsequent acts and statements showing that 

the United States did claim sovereignty over Roncador, an 

arbi tral 

318~. Supra, IV c. 

1 '13 

) 
[ / 
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arbi~ral court might agree with Colombia that this request 

was in effect an admission of Colombian sovereignty over 

the island by the United States, and an atandonment of the 

United States claim. 

2. The United States has the right to acquire territor-

l &/ ia sovereignty over the three islands on Serranilla Tonk. ,-

A~cording to the evidence available, no other country has 

' 

any lawful interest in those islands. They have been occu

pied by the United States under the Guano Act, but there has 

been no formal, unequivocal, and public manifestation of an 

intention on the part of the United States to assume sovereign

ty over them. Although formal notice of a claim of sovereign

ty is said to be unnecessary under international law, in 

order to perfect the United States claim to Serranilla, it 

would 1:e adVisable to issue a proclamation, as was done in )/ 

the case of Nauassa, Roncador, Quito Sueno, and Serrana, 319 

so as to reb.lt any presumption which might arise under the { 

last section of the Guano Act320 that the u Ill. ted States in- ( 

tended to use the islands temporarily, for guano purposes 

only, and had now abandoned them entirely. 

3. In 

319. Phillips, Ass. Sec. to Redfield, Sec. of Com., Jan. 29, 
1919. (811~822/32); Memo (So.), Proposed Establishment 
of Aids to Naviga.tion on The Serrana and Qui to Sueno 
Eanks, Old Providence Island, and Courtown Cays. 

320. Supra, Note 16. 

' . 
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3. In view of the awall-d in the Aves Islands Case 

(The Netherlands and Venezuela)321 and of the similarity 

of the circumstances of that case to those under discussion, 

it is possible that, if the dispute over the islands in 

question were arbitrated between Colombia and the United 

States, Colombia might be found to have acquired a right 

to fish in the waters off the banks, and to use the islands 

for fishing purposes, by reason of long, undisputed user, 

even though the United States were said to have sovereignty. 

The available evidence as to the length of such use, whether 

it applies to all or only some of the banks, and its exclu

sive nature, is not sufficient to justify any definite con

clusion on this point. 

321. Supra, Note 4. 
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B. Utility and Value. 

1. Since the only objects aoove water on Qul to Sueno 

Bank are the light and a small low rock, a~d since this 

rock probably contains no guano and could not be used at 

all, 322 
it seems foolish to quarrel over the "sovereignty11 

of this bank. The British contention that it is open 

water, 323 at least so far as fishing is concerned, appears 

to be reasonable under the circumstances, and no reason is 

perceived why Colombia or any other country should object to 

the maintenance of the light by the United States, as this 

benefits all navigation in the vicinity, unless it is feared 

that the rock could~ fortified, as was Heligoland during 

the World War. 

2. Roncador, Serrana, and . Serranilla banks. do contain 

actual islands. There are no good harbors; fresh water ex

ists only on South West Key of Serrana; and as the islands 

are all of coral formation, there are probably no minerals 

of any value on them. They are so small, low, and barren 

it would be difficult for men to live on them any length of 

time. On the other hand, there is some guano on these islands, 

although its commercial value has probably oeen greatly ex-
324 

aggerated. There are also turtles, birds eggs, and fish 

in 

322. Supra IV a. 

323. Supra, Note 185. 

324. Supra, II b. 1. 
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in the surTOunding waters, all of which commodities have 

considerable market value. The Keys on Roncador and Serrana 

have been recommended for some sort of military or naval 
325 

oase, and it 1s possible that the islands might be of 

value to the United States in case of war. They might also 

be of use for a weather station. 

325. conversation, Major Greely, War Plane Division, and 
a member of LA, April 9, 1930 (811.0141 019/59). 
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C. Duties of Sovereignty 

1. The Treaty of April 16, 1916 between the United 

States and Great Britain, For the Protection of Migratory 

Bi.rds, and the Act of Congress of July 3, 1918, making the 

treaty effective, by declaring the capture; transportation, 

]~7 

326 etc., of certain birds, their eggs or nests, a misdemeanor, 

have been held applicable to the birds (boobies or terns) 

on Serrana. The same species are no doubt found on the 

other three banks. The United States protects these birds 

on islands in the Gulf of Mexico, and should also protect 

them on its islands in th .e Caribbean. This would probably 

be expensive, especially as the inhabitants of neighboring 

terr±tories are accustomed to taking birds eggs from the 

islands for sale in Jamaica, but, on the other hand, it 

would save the birds. 327 

2. The Guano Act has provided many opportunities for 

speculation and fraud. The tonds required under the Act, 

had to be filed with the State Department, but the filing 

of assignments was not compulsory and many were never re

corded at all. Consequently there have been successive 

assignments of one island by one assignor, and assignments 

by 

326. III Malloy, Treaties 2645; Supra, Note 226 

327. Ritchie to Sec. of State, (?) 1930 (811.0141 019/60) 
Thurston, Acting Chief LA., to Ritchie, Aug. 13, 1930 
(811.0141 019/63). ~e~el'tj;ag 11 Robbery 11 of eggs by 
ships from Panama, Colombia, and Cayman Islands. 
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by all hi .a various assignees in apparent ignorance of con

flicting claims, and profits have been reaped at the expense 

of the public and innocent parties. 328 Although it is often 

impossible to tell who is the proper party in interest, and, 

although this is for the courts to determine, the State De

partment has to make some preliminary and tentative judgments 

in order to determine who should file the bonds under the Act, 

and who, if any one, is entitled to the protection guaranteed 

by the Act. The same inefficient, inequitable system which 

has heretofore obtained under the Guano Act, should not be 

permitted to continue. 

328. See Appendix, infra. 
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D. Recommendations 

1. The Gue.no Act should be repealed, since the de

mand for guano has largely disappeared,and since the pro

visions of the Act have created opportunities for fraud and 

dishonest speculation with which the State Department has 

been wholly unable to cope. It has been repeatedly said 

that the interest of the discoverer and his assignees was 
329 but a license subject to the will of Congress. If, 

however, any rights so acquired may be said to have vested 

so that pecuniary loss would te occasioned to assignees by 

the repeal of the Act, there should be provisions for in-

d "f t· - th G t 330 emn1 ica ion by e overnmen. In most instances the 

loss would probably be on paper only. There should also be 

a provision saVing any rights of territorial sovereignty 

which the United States may have acquired by virtue of oc

cupation under the Guano Act, so that the repeal of the Act 

could not be construed as a denial of these rights, but 

only as a revocation of the licenses granted individuals 

under the Act. 

2. If any further use of Serranilla Islands is con

templa.ted, a proclamation, similar to those issued in the 

case of Naua.ssa, Roncador, Qui to Sueno and Se!rana,, should 

be 

329. Supra, II b 2; See Notes 32, 35. 

330. See 3 op. A.H. Gen. 216, Supra,, Note 58. 
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be issued by the United States. This procedure would 

probably occasion new protests a.nd hitherto unheard of 

claims, however. The same result could be accomplished 

by obta1n1ng Colomo1a•s recognition of United Sta.tee 

sovereignty over Serranilla. This would publish the fa.ct 

that the United States intended to claim Serranilla islands 

and had not al:andoned them. 

3. The legal status of these islands must be settled, 

for new problems regarding them continue to arise which 

cannot be solved until the sovereignty of the islands is 

determined. These are not only questions of which, if any, 

American citizens may exploit the resources of the islands, 

but there are other important questions of jurisdiction, 

for it is said that the i sla,nds may be used a.s a base by 

narcotic smugglers, acting under cover of pretended Guano 
. ct· t. 331 expe 1 ions. 

Colombia is at present the only foreign government 

J 50 

that appears to be seriously contesting the claims of the 

United States, and the dispute between these two Governments 

should be resolved as soon as possi tle, and in favor of the 

United States. If Colombian recognition of United States 

sovereignty over the islands and rocks on these four banks 

cannot be obtained by persuasion, resort must te had either to 

bargaining, or to arbitration. 

331. Information obtained from Mr. Fuller (Far East) July 28, 
1932. (Mr. Fuller says McCarthy, apparently connected 
with the 08.ri bbean Guano co., is suspected of dealing 
in narcotics.) 
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Appendix 

I. Assignments of Guano Deposits. 

a. Assignments of Deposits on Roncador and Quito Sueno. 332 

1. Record title. 

(1). J. W. Jennett to Henrietta Stevens, May 5, 

1870, all right title and interest in deposits on Ron

cador a.nd Qui to Sueno ( also Pedro Keys and Petrel Island). 

(2). Henrietta Jennett (nee Stevens) to the Petrel 

Guano Company, January 10, 1881 (conveyed same interest 

as a rove). 

(3). Henrietta Jennett (nee Stevens) to J. W • . 
Jennett, June 15, 1880, the right to work Roncador for 

ten years. Lease approved by the trustees of the Petrel 

Guano Co. (Stewart and Newell) March 15, 1883. 

(4). J. W. Jennett to Samuel Sloan and Samuel 

Schwenk and E1ucen Richie, October 22, 1883, (three

quarters interest in his lease from Henrietta Jennett). 

(5). The Petrel Guano co. (represented by Samuel 

Schwenk) to the Caribbean Guano Co. (represented by 

George Crater), October 18, 1911, all right title a.nd 

interest in and to guano on Roncador and Quito Sueno 

(also Pedro Keys, Petrel Island and Ibxo Nueva.). 

2. Other 

332. All a.ssignments, unless otherwise noted, are filed in 
5 MS Miscl. Let. re Guano. 
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2. Other Assignments and Claims. 

l. I':!') .} ..... 

(1). Henry Dewey, declaration of his intention to 

ta.ke guano off Roncador, under a claim of right from 

an alleged contract with J. w. Jennett, November 9, 

1881. 

(2). J. w. Jennett to William C. Jones and 

Cleveland W. Goff, February 10, 1891, {all guano de

posits on Roncador). 

William o. Jones and Cleveland w. Goff 

to The Columbia Guano Phosphate co., March 25, 1891, 

all guano deposits on Roncador. 

(3). J. w. Jennett to J. H. Lancaster, December 11, 

1890, guano on Quito Suefio.333 

J. H. Lancaster to Charles Wellborn, April 20, 

1899, guano on Roncador. 334 

(These two assignments were not filed with 

State Department at the time they were made, but copies 

were sent to the Department January 31, 1928.) 

3. Conclusions. 

J. w. Jennett is the recognized discoverer of 

gua.no on Roncador and Qui to Suefio under the Guano Act 

of 1856. According to the records filed with the State 

Departmerm.t, the Caribbean Guano Co. holds the record 

title as the as signee of the Petrel Guano Co., which had 

title from Henrietta Jennett, J. W. Jennett•s first assign:n.e r 

333. Kellogg, Sec. of State, to Senator Edge, Jan. 31, 1928, 
{811.0141 019/19, 25,26,28). 

334. Ibid. 
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b. Assignments of Deposits on Serrana. 335 

1. Record Title(?) 

(1). James w. Jennett and John Oott:i to Moro 

Phillipe, February 15, 1868 (all rights to guano on 

Serrana Island). 

2. Other Assignments and Claims. 

(1). (a) James w. Jennett to the Mediterranea.n 

and Oriental Steam Navigation Company, 

May 18, 1869 (guano on Serrana Keys).~ 

This deed is alleged to have been can

celled by mutual consent. 336 

(b) James a. Jennett, for the Mediteranean 

a.nd Oriental steam NaVigation Company, to 

Hyron Kalt, August 4, 1870 (guano on Serrana 

Cays). Reference is made to the deed of 

May 18, 1869, supra 2 ·(a.) 

(c) Hyron Kalt to Edgar Hearle, April 16, 

1894 (one-tenth interest in Serrana). 

(d) Hyron }<alt to Philip Job, April 16, 

1894 (three-tenths interest in Serrana). 

(e) Hyron Kalt to Philip Job, May 28, 1894 

(a.11 rights, so far as Kalt 1 s interest is 

concerned, to take guano from Serrana). 

153 

(f) Hyron 

335. All assignments of Serrana, unless otherwise noted, are 
filed in 5 MS. Miscl. Let. re Guano. 

336. Willard, Jennett•s Att•y., to Sec. of State, June 12, 
1869, Ibid. 



J ~ .,, 
;J •+ 

-1{3-

{f) Hyron Kalt to Annle B. Dill, Janua.ry 23, 

1895 {six-tenths, all Kalt's interest, in 

Serrana Ca.ys). 

(2). (a) J. W. ~ennett to Henrietta Stevens, June 4, 

1869 (guano on Serrana). 

{b) J. w. Jennett and his wife, Mary A. Jennett, 

of Btl timore, .Maryland, to Benjamin Rhodes and 

J 0 hn Russell, May 17, 1876 (10 6(a.ys on Serra.na). 

In this deed the name Jennett is spelled Jannett, 

though the signature is Jennett, and it is to 

be noted that J. W. Jennett 1 s wife was 

Henrietta, and not Mary, and that both were 

from New York City and not Baltimorel 

(o) Benjamin Rhodes to John Russell, March 5, 

1878 (one-half interest in the 10 ~ays on 

Serra.na Bank). 

(d) Henrietta Stevens to John B. Russell, 

April 3, 1878 (guano on Serrana). 

(3). (a) Henrietta Jennett (nee Stevens) to 

Moses D. Van Pelt, March 20, 1891 (guano on 

Serra.na teys). 

(b) Moses D. Van Pelt to Henrietta Jennett, 

June 25, 1881 { same int ere st as a rove) . 

(c) Henrietta Stevens to Edward L. and Minnie 

H. Stevens {her children) December 30, 1882 

(all her interest in Serrana). 
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(4). (a) J. w. Jennett to Arthur Brash, Maroh 26, 

1891 (guano on Serrana).337 

(5). (a) Henry Dewey notified the State Department 

that he ha.d title to Serrana Cays, and that 

he intended to work the guano on it, November 7, 

1881. 

3. Conclusions 

From the records in the State Department it 1s impossi

ble to tell who has the record title to guano on Serrana Keys. 

Poth J. W. Jennett and his wife Henrietta made assignments 

when they had no title, according to the Department's records. 

lhe conveyance to Phillips is of Serrana Island (probably 

south West Key) only, and is prior to all others 1n point 

of time, hlt Phillips apparently made no subsequent assign

ments and may have reconveyed to Jennett. If he did so, 

Hyron Kalt 1 s assignees would appear to have record title 

to all the lands provided that Jennett•s deed of May 18, 

1869 to the Mediteranean and Oriental Steam Navigation Com

pany was not cancelled, as he declared it was. If this was 

cancelled, then the conveyance from J. w. Jennett to Henrietta 

of June 4, 1869 is next in point of time and the title is in 

John Russell, unless he reconveyed it to Henrietta (which is 

possible, tecause Henrietta appears to have been generally 

honest) in which case the record title is in her children. 

337. See Arthur Brash, to Dept. of State, June 7, 1991, 5MS. 
Mi.sol. Let. re Guano. Brash declares that he, and not 
Mrs. Jennett, has the title to Serrano. See also Mrs. 
Jennett to State Dept. June 6, 1891. _ Ibid, cancelling 
her deed to J. W. Goff, in fa.var of Jennett•s deed to 
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337. (Cont.) Brash. There is ~o record of Mrs. Jennett•s 
deed to Gott, only one for Roncador and Quito 
Sueno from J. W. Jennett to Goff, supra. 
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C. Assignments of Deposits on Serra.nilla338 

1. Assignments under Jennett•s claim. 

(a) Record title 

157 

(1). J. W. Jennett to Thomas A. Mitchell, May 10, 

1869 (guano on three Serranilla keys). 339 

(2). Thomas A. Mitchell to John G. Wilson, trustee, 

November 22, 1876, (same interest as above).340 

(3). John G. Wilson, trustee, to the Caribbean 

Guano Co., November 22, 1876 (same interest). 341 

(4). Caribbean Guano Co. to John G. Wilson, 

December 1, 1876 (deed of trust). 342 

(5). Caribbean Guano Co. to William L. Van Derlip, 

August 21, 1879. 

(6). Thomas A. Mitchell to William L. Van Derlip, 

September 20, 1879 (release indenture, 

Serranilla Keys). 343 

{,.) Other 

338. All assignments of Serranilla, unless otherwise noted, 
in 6 MS. Miscl. Let. re Guano. 

339. In a. letter to the Department, Jennett declares Mitchell 
acted without authority, and that he, Jennett, never 
gave or sold Mitchell anything. 5 MS. MJscl. Let. re. 
Guano. 

340. Filed with Morant Keys; Memo, Oct. 3, 1919 (811.0141Se6/7) 
341. Ibid. 
342. Ibid. 
343. The Department has no record of an alleged deed from 

Sarah A. Van Derlip to James Chase, Mar. 11, 1904,P.C. 
Knox, Sec. of State, to Rep. E.W. Roberts, Aug. 15, 
1912 (811.0141 Se 6) 
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(b) Other Assignments and Claims 

(1). J. w. Jennett to the Aves Guano Co. 1 May 9, 

1880 (guano on three Serranilla Keys). 

{2). J. w. Jennett to Arthur Brash, November 10, 

1890 (exclusive rights on three Serranilla 

islands). 

Arthur Brash to John Sully, August 25, 1891 

(all the grantor's interest in Serranilla 

Keys). 

{I) Guano on East Key. 

John Sully to E. Young Bitler, October 7, 

1893. 

E. Young Bitler to J. H. McGrady and Henry 

Pearce, as trustees, April 5, 1894. 

E. Young Bitler to the South Sea Guano Co., 

February 16, 1898. 

J58 

South Sea Guano Co., by W. Stewart, Receiver, 

to Frank Buxton, November 2, 1901. 

Frank Buxton to Charles Chase, as trustee 

for the National Guano Co. (Chase, Mack, 

Stewart, Longer, Robinson), December 2, 1901. 

(II) Beacon and Middle Key. 

John Sully and wife to Henry Johnson, 

April 24, 1895. ( Beacon and Middle Key). 

Johnson and wife to Edward Records, 

April 25, 



-158- 15!1 

April 25, 1895. (Bea~on ~ey). 

Edward Records to Paul Cravath, May 24, 

189 5. ( B:lacon Key) • 

Henry J 0 hnson to Charles Campbell, July 22, 

1896. (Middle Key.) 

Charles Campbell to the Fidelity Trust Co., 

July 19, 1898. (Middle Key.) 

(3). Leases: 

Jennett to H. w. Heironimus and w. Fensley, 

July 5, 1877 (right to work the guano on 

Serranilla, Jennett to get seventy~five 

cents a ton rcr,.1.:1.ty). 

2. Assignments under the Claim of Quinan. 

(a). (1). Pascal Quinan to Henry Harper, June 26, 

1884 (all interest in Serranilla Keys). 

This deed is alleged to have been filed 

without authority, and in Violation of 

a promise. 344 

(2). Henry Harper to Pascal Quinan, June 26, 

1884 (declaration of trust). 

(3). Pascal Quinan to Henry Harper, November 18, 

1884 (declaration of trust ca..noened, and 

all interest on Serranilla conveyed to Harper). 

(b) (1). Pascal Quinan to Philip Snowden, October 13, 

1884 

344. J. Stanley Frederick to Frelinghuysen, Sec. of State, 
Oct. 7, 1884. 6 MS. Miscl. Let. re Guano 2030. 
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1884 (guano on Serranilla). 

(2). Snowden to Barton Jones and R.R. Roberts, 

June 11, 1891. 

(3). Jones and Roberts to Morgan Wise, June 29, 

1893. 

]60 

(4). Morgan Wise to R.R. Rober~s, April 26, 1897. 

(5). R. Roberts to Robert D. Ruffin, December 12, 

1899. 

R. D. Ruffin to William H. Parsons, August 15, 

1904. 

R. D. Ruffin to Atlantic and Pacific Guano Co., 

October 11, 1905. 

Atlantic and Pacific Guano co., to the 

Tradesmen's Trust Company, October 17, 1905 

(deed of trust). 

(6).R. R. Roberts to Spencer Stilwell, April 14, 

1904. 

R.R. Rol:erts to Southworth, as trustee, 

September 21, 1905. 

R.R. Roberts to Edwin Christy, October 11, 

1905. 

(7). Edwin Christy to the Atlantic and Pacific 

Guano Co., October 17, 1905. 

Conclusions. 
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Conclusions. 

William Van Derlip appears to have the record title 

to Serranilla islands, and to have been recognized by the 

State Department as the Assignee of the first Discoverer, 

J. W. Jennett, who was entitled to file the bonds, and to 

obtain the protection of the United States. 345 

/,.1 h ] 
. "~.) -

345. See H. Wilson, Acting Sec., tq John Fitzgerald, Jan. 6, 
1913 (811.0141 Se 6/3); A. A. Adee, 2nd Assn•t. Sec. 
to A. c. Stewart, Feb. 19, 1919, and Memos. 
(811.01422). 

\ 



Errata 

DEPARTMENT OF STATE 

THE LEGAL ADVISER 

September 27, 1932. 

Serrana: 

On Page 105 it is said that "no record has been 

found of any acts of occupation, or any assumption of 

jurisdiction by Colombia over serrana until 1915." 

Subsequently, evidence was discovered showing that in 

about 1894 Arthur Brash, an American citizen, obtained 

a concession from the Colombian Government granting 

him the sole right to remove the guano deposits from 

Serrana. He stated: "it has occasioned me trouble 

and time to get the matter straightened out, with the 

Colombian Government, ••••• and the Department does 

perfectly right in not recognizing these claims, be

cause the Guano Aot does not contemplate the stealing 

of other peoples or nations property •••• n1• The De

partment replied that Brash's statement regarding 

Serrana Keys had been noted.2~ 

1 * Arthur Brash to E. F. Uhl, Ass. sec., Oct. 16, 1894, 
I.MS. Miscl. Let. Re Guano, Alacrans. 
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2** w. Gresham, Sec. of State, to A. Brash, Oct. 20, 1894, 
199 MS. Dom. Let. 196. 
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Additional Assignments of Guano Deposits on Serrana. 

l. a. J. w. Jiennett, by ~ennie dennett, Att'y, to 

Cleveland w. Goff, February 6, 1.891, "all the follow

ing described property •••• Booby Key, Sandy Key, Anchor 

Key, Three Triangle Keys, North East Key, Two Northwest 

Rocks situated in the Caribbean Sea."1 

b. Cleveland W. Goff to Jahn v. McDuffie, May 20, 

1891 release of 1/2 interest in above-named Keys.~ 

c. Cleveland W. Goff to Harriet L. Scribner, May 27, 

1891, release of 1/4 interest in above-named Keys.3 

2. a. J. W. dennett to Edward Steele, October 15, 1883, 

Guano on North Key, one of the Serrana Islands (also ,~3 

Alacrans Keys).6 

b. Edward Steele to James s. Rogers, May 1, 1884, 

same interest .17 

c. James s. Rogers to The South .American Bird Guano 

Co., of N. Y., May 31, 1884, same interest •. e 
d. James s. Rogers to John L. Piper, November 4, 

1887, same interest (the deed to the South .American 

1 6 -'t 

Bird Guano Co. being cancelled for failure of consideration), 

3Filed in 3 MS. Miscl. Let. Re Guano, Booby. 
irbid. 

6i~f~: Alacrans. 
7 Id. 
8 Id. 
9rd. 
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Serranilla 

On page 171, before ·the new paragraph, the follow-

ing should be inserted: The Aves Guano Company, one of 

d'ennett's assignees, filed a bond for Serranilla Keys, 

dated September 13, 1880. Attached to the bond is the 

notation, dated October 27, 1880, and signed by John Hay, 

Acting secretary of State: "The within Bond approved." 
/jifJ,-

This is the only bond on file so marked.IO 
,'\ 

lOThe bond also included the island of "DeAves." 

/ 
! 

i fi :i 

Bonds, Department of Connnerce & Labor, Bureau of Navigation 
Files, 53500n; See Acting Sec. of Treas. to Sec. of 
State, Oct. 12, 1894, MS. Miscl. Let. Part I, October 
1894 and enclosures. 

fr~. 
Le :ESR: IMS :SS 



THE TREASURY DEPARTMENT'S LIST OF 

GUANO ISLANDS 

Judge Moore notes that "Two formal lists of guano 

islands appear to have been made in the Treasury Depart

ment", and calls the list dated February 12, 1869, the 

"first" list, although stating that it was described as 

' a. 11 corrected list" .1 An earlier list, dated August 23, 

1867, bas now been found, and this also is called a 

"corrected list", indicating that there was one of a 

2 still earlier date. Printed copies of these two lists 

are in the State Department Archives. 3 A typewritten 

copy of another list, dated December 1 22, '1885, according 

to Judge Moore, 4 was transmitted to the State Department 

by the Treasury Department July 3, 1890.5 Another type

written copy was similarly transmitted on September 20, 

1893, a.nd was said to contain the list of guano islands 

"as appears from bonds on file in this De;partment [ Treas

ury], September 16, 1893."6 These two .: copies are 

1. 

3. 
4. 
5. 
6. 

I Moore's Digest 566-567. 
6 MS. Miscl. Let. re Guano, Sombrero. 
Id.; Id, Miscl. 
I Moore's Digest 567~ 
6 MS. Miscl. Let. re Guano, Miscl. 
Id. 

practically 

J 6 (i 
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practically identical, and contain exactly the same is

l ands. 

These four lists are the only ones which appear to 

ha.ve been filed in the State Department Archives. The1·e 

probably were other lists, however, compiled by the 

Treasury Depa,rtmen t. The statement on the circular of 

August 23, 1867, that it is a 11 corrected list" supports 

this assertion. 7 The Secretary of State's reply to the 

first complaint of Colombia regarding the claim of the 

United States to Roncador and Quito sueno, 8 and the 

Memorandum of the grounds for the Colombi an cla im to 

those islRnds, presented to the Department in 1893,
9 

refer to a list of 1871, and, although no other record 

of this list has been found in the State Department, it 

may well have existed. 

These lists of islands appeared on circulars issued 

by the Secretaries of the Treasury to the Collectors of 

Customs. The follo wing instructions on the circular of 

February 12, 1869, are typical of those on the other lists, 

so far as can be determined from the State Department 

records: 

11 To 

7o Supra, Note 2. 
8. Blaine, Sec. of State, to Don Julio Rengifo, Colombian 

Minister to U.S., Jan. 19, 1891, VII MS. Notes to Colom
bia 178. 

9. Julio Rengifo Colombian Charge d'Affa.ires, to Sec. of 
State, J an. 1~, 1893, 8 MS. Notes fro~ Colombia. 
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"To Collectors of Customs: 

11 You will find hereto annexed a. corrected 
list of the Guano Islands, bonded under the 
Act of August 18, 1856, as appears by the bonds 
and papers, transmitted from the Department of 
State, now on file in the office of the Firbt 
Comptroller of the Treasury. 

"The several islands named and described 
in said list having been duly bonded, and con
sidered by the President of the United States 
1as appertaining to the United States, 1 in 
manner and form prescribed by said Act, and, 
as a consequence thereof, brought under the 
laws regulating the coasting trade, your atten
tion is directed to the Eame with a view to 
the proper enforcement of these l aws regulating 
intercourse with said islands. 

"By the first proviso of the second sec
tion of the above-named Act [11 Stat. 119] 
it is provided: 

11 1 That no guano shall be taken from said 
islands, rock, or key, except for the use of 
citizens of the United States, or of any per
sons resident therein' [For partial suspension 
of this prohibition see second section of the 
Act of July 28, 1866.] 

11 It is further provided by .the .aforesaid 
second section, that 'The introduction of guano 
from said i elands, rocks, or keys, shall be 
regulated cJ_s the coasting trade between the 
different parts of the United States, and the 
snme laws shall govern the vessels concerned 
therein. t 

"And, as the laws of the United States · 
forbid foreign vessels from engag ing in the 
coa.sting tr ade, and as commercial int ere ours e 
with these islands thus form a part of the 
said trade, you are hereby requested to use 
all due vigilance to prevent the infraction 10 of any law or regula tion upon that subject." 

Judging 

lOo 6 MS. Miscl. Let. re Guano, Mi scl. 

j I 

1E8 
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Judg ing by the wording on these circulars, they 

would ap oear to be strong evidence of an intention on 

the part of the United St ates to exercise jurisdiction 

over the islands named therein. The history of the is

l ands does not support this conclusion, however, . In 

one instance only (with the possible additional excep

tion of Sombrero) did the State Department request the 

Tre nsury Department to remove certain islands from the 

lists, and this was done, apparently, because Mexico 

specifically asked to have it done. 11 In the case of 

Pedro Keys, damages were paid to Great Britain for the 

wrongful detention of a British vessel, -- due to the fact 

that Pedro Keys appeared on the Treasury Department's 

list of guano islands, - - and yet Pedro Keys remained 

on the Tre~sury Department lists. 12 Moreover, the same 

islands are listed twice, at slightly different positions, 

presumably because they were bonded twice, by two differ

ent parties; 13 non-existent islands are listed, 14 and 

islands are included which the State Department had 

11. 

12. 
13. 

14. 

admitted 

See .:Mem6 oii.The · Sovereignty of Guano Islands in the 
Caribbean Sea, p. 129 et sea.; I Moore's Digest 569. 
See Memo, supra, note TI, Pedro Keys, p. 102. 
See Memo, The Sovereignty of Guano Islands in the 
Pacific Ocean, Phoenix Islands. 
Id., Islands Probably Non-existent. 

1 G !l 
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admitted belonged to a foreign jurisdiction. 15 

It is apparent that the mere inclusion of an island 

on these lists does not necessarily indicate that the 

United Sta,tes clRimed sovereignty over it. The lists 

v7ere compiled from the bonds filed with the Treasury 

Depa.rtment, 16 and indicate only that the so-called 

i sl;:rnd was bonded under the Guano Act of 1856. 

15. See Memo, supra, note 11, Pedro Keys, Morant Keys. 
16. See Acting Sec. of Treas., to Sec. of State and 

enclosures, Oct. 12, 1894, MS. Miscl. Let. I, Oct., 
1894. 

Le:ESR:VHC:SS 
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DEPARTMENT OF STATE 

THE LEGAL ADVISER 

I. 

INTRO,l2UOTiq~ 

swan Islands, small in size and lying in the 

Oaribbean Sea at a point 98 miles from the mainland 

(the coast of Honduras), have been known to mariners 

and oartographers for approximately four . centuries. 

Only recently, however, ha.a the question of sovereignty 

been raised and seriously considered. The Government 

of Honduras ha.a manifested, prior to the la.st deoade, 

an indifference quite at variance with its present 

agitation. This Government, despite the exploitation 

of the islands under the Ouano Act t has, until recent 

years, given no serious attention to the status of the 

islands and the legal relation Which they bear to the 

territorial area of the United States. However, the 

issue has now been drawn and the question of sovereignty 

Jll.18 t be determined. 

This change of attitude on the part of the two 

governments is the direot oonsequenca of the strategic 

and scientific value possessed by the islands by virtue 

of location. The Honduran Government has suddenly 

realized that the islands lie on the northern trade 

routes 



routes to the proposed Nioara.guan canal. This dis

covery is set out in an "expos~" on swan Islands written 

by one Dr. Antonio O. Rivera, member of the Permanent 

Oommission of Oongress and approved by the Oommi.ssion. 

(See despatch from our Legation at Tegucigalpa - June 6, 

1929 - a11.·0141 SW a/125). This government has come to 

the realization that the islands are well qualified to 

serve many essential purposes. Thus - the Secretary of 

War, under date of August 21, 1930, wrote (confidentially) 

to the Secretary of State (811.0141 Sw 8/130) -

"The history of Swan Islands shows that 
during reoent yea.rs aotiv1ties have been suoh as 
do not constitute that active sovereignty so 
desirable 1n support of the claims of the United 
States. The disoontinuanoe .of the wireless station 
by the United Fruit Oompany, and the meteorological 
service by the United States Government, leaving 
only temporary and intermittent service by the 
Tropioa.1 Radio Telegraph Company, direct e,ttention 
to the advisability of further consideration of 
useful purposes for whioh Swan Islands may be 
employed. 

"The War Department in its consideration of 
the subject recognizes the importance of maintaining 
a light on Great Swan Island as an &1.d to serve 
sea traffic, but atta.ohes the utmost importance 
at this time to the establishment and maintenance 
as well of a meteorological station, a radio 
beaoon station and an airplane landing field 
to meet the increasingly urgentumilitary needs 
for direct flights between the United States 
and the Panama Canal . Zone. The-- rap:ld develop-
ment of aviation, and the increased frequency 
of flights prompt a consideration of provisions 
whereby the Wa.r Department will not be obliged 
to solioit the authority of foreign governments 
and subj eoted to the dangerous delays involved 
for military flights to Panama so vital in the 
plans for national defense. 



--3 -

11 In order to meet the requirements of mil1 tary 
neoessity, therefore, the War Department is desirous 
of executing a lease with the SWa.n Island Oommeroial 
Oompany, in which aotua.l title to Great Swan Island 
is vested, for the purpose of establishing and 
maintaining for a period of years a.n airplane land
ing field, meteorological station, radio-beacon 
station and such other activities incident and 
neoessary for operation. With knowledge of the 
position and claims of the Government of Honduras, 
a.nd with an appreciation of the feeling generally pre
vailing throughout Latin America toward the United 
States, it is the purpose of the Wa;r Department 
to exeoute no instrument nor effect any agreement, 
nor to take any aotion whioh might in any way disturb 
the discussion of existing claims of sovereignty or 
which might involve other olaims or obligations upon 
the part of the United States, or which might tend to 
create unfavorable international feeling." 

The liet ter sums up the principal value of the Islands to 

the United States. The Navy Department is not indifferent 

to the question but, the war being over, is content to 

base its recommendation for assertion of sovereignty on 

two oonaideratione: the forestalling of any other nation; 

and the maintenance of a Navy Radio station. (Letter -

Navy to State - August 28, 1919 - 811.0141 Sw a/63.') How

ever, the same department felt, yea.rs later, that it was not 

justified in maintaining a radio station on the island. 

(Navy to State - .January 14, 1928 :~ 811.0141 Sw 2/95). The 

actual use of the islands for a meteorological station will 

be discussed RO~t. 

The interest of this Government having been aroused it 

took prompt action when a report was received from the firm 

of Lansing and Woolsey (Letter of May 20, 1921 - 811.0141 

Sw 2/66 
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Sw 2/66) that it was believed that the Governor of the 

Bay Islands (Honduras) was enrou te to the Swan Islands 

to take possession for his Government. The Department 

oabled the Legation at Teguoigalpa to ohedk this report 

and "to ascertain under what claim of right . the Govern

ment of Honduras is directing the reported a.otion". 

A reply (Telegram of May 30, 1921 - 811.0141 Sw 2/67) 

176 

was received stating that the llin1ster of Foreign Affairs 

had conferred with the President, that the answer was 

made that the Honduran Government had sent no one but 

contemplated sending a commission to Swan Islands "as an 

administrative measure as these Islands are territory 

. over which Hondura.nean people claim sovereignty." See 

also the subsequent despatch from the.Legation and an 

enclosed note from the Minister of Foreign Affairs. 

(May 30, 1921- 811.0141 SW 2/68). 

The Honduran position led to the instruction to the 

Legation of July 12, 1921 (81100141, Sw 2/68) in which it 

was stated -

"You a.re instruoted to reply to the Note 
of the Minister for Foreign Affairs eta.ting that 
the Swan Islands appertain to the United States, 
whose citizens discovered them and have since 
remained in full possession, and that in the 
opinion of this Government it would be easier to 
effect a eatisfa.otory settlement of the contehw 
tions of the two Governments if Honduras refrained 
from any attempt to take possession of the islands, 
thus maintaining for the present the status ·quo." 

(The 
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(The inaocuracy of the statement as to discovery will be 

apparent from later discussion.~ 

The suggestion as to the "status quo" and discussion 

through diplomatic channels, as advanced by the Legation, 

was acquiesced in by the Honduran Government. That 

Government took prompt measures to prep1.re 1 ts oase. 

Legislative Decree No. 67 of February 23, 1922 provided, 

in Article 2 -

"The Executive PoT1er is hereby urged to 
carry on ,without loas of time the discussion 
which the North(< American Government has proposed 
'through diplomatic channels, and to show as a 
consequence that the islands referred to form 
part of the Honduran territory, this action 
being taken on the rights of sovereignty and 
possession Which have been and are now unques
tionably exercised by Honduras, over the swan 
Islands in the Oaribbean Sea. 11 

Article 3 recommended that the Executive Power appoint 

a Oommission, to report at the next session of Congress. 

(Despatch from Honduras - June 6, 1922 - 811.0141 SW 2/74). 

The Oommiesion was duly appointed, the members being -

Don R6mulo Du.r6n and Don Agusto o. Coello. (Despatch from 

Honduras - October 4, 1922 - 811.0141 SW 8/80). The Report 

of the Commission wa.e transmitted to the Department in 
::t / 

despatch of November ~ 1923 (811.0141 SW 2/82). 

In an instruction to the Legation at Tegucigalpa 

(August 30, 1922 - s11.·0141 Sw 2/77) the Department 

referred to the above deoree and stated that the Minister 

should inform the Honduran Government that •th1$ Govern-

ment 
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ment will be pleased to enter upon· a discussion of the 

matter diplomatically. 11 

., 

178 

A despatch from the Legation under date of November 21, 

1923 (811.0141 SW 2/82) stated the receipt of a note 

from the Foreign Office expressing the readiness of the 

Government of Honduras to proceed with the proposed dis

cussion. A copy, with translation, of the note wa.s 

attached. Reference was made therein to another proposed 
- --·-·-- ••. ~ ···· ·---.---~~····---·-- - - - .. ... ... . · - - · - -------·-· • . h,•~. 

expedition to 'the· islands by the Governor: ... of Atlantida; 

the expedition was postponed. 

Thus, this Government has committed itself to the 

settlement of the issue through diplomatic channels, the 

status .9.1!.Q. to be preserved. Acts of jurisdiction are 

preoludeq.; the Honduran contentions must be oonm&red and 

the American position determined. 
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II. 

A. Documentary Material and Statements.' 

The facts of first discovery of the islands lie 

veiled in obscurity. It seems clear that their existence, 

under one name or another, has been known for a.bout four 

hundred yea.rs. Such knowledge found origin, proba.bly1 

in the position of the islands on early trade routes 

rather than in the doubtful value of the islands themselves. 

They have possessed a number of names in the course 

of the centuries. This will be readily a.ppa.:rent from 

the discussion of cartographic material, J?.Oet. It may 

be said here that the islands have carried the names 

11 San Millmi," 11:Mc. Millan", 11 Sant ill~ 11 'Santa An1 ta. 11 , , 

and 11 Santanilla.11 • (Kemoria de· la Seoreta.ri, de Estado -

Relaciones Exteriores - 1920..1921 - page 21). The names 

11 Sanilha" and "Santillana" have also been found. 

The name 11Santa.n1lla1 was reo.ognized by this Depart

ment. On June 24, 1867, ~he Acting S~oreta.ry of State 

ad.dressed a letter to the President (Report Book -

No. 7, P• 381) transmitting the papers relating to swan 

Islands in an applioa.tion filed under the Guano AOt. In 

this letter it was said~ 

"The 
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"The islands referred to are doubtless 
those known to the maps as •santanilla' or 
Swan Islands and described in the Gazetteers 
as 'two islands of the Oaribbean Sea, at the 
entrance of the Bay of Honduras, 150 miles 
n. of the Mosquito Ooast'"· 

Considerable search not having revealed the facts of 

discovery, I can give general approval to the following 

quotation from the Honduran Oommisaion's Report, entitled 
: 

"Las Islas del Disne 11 (hereinafter to be referred to as - / 

Honduran Oase), P• 4 -

11 It has been impossible to find exact 
documentary proof of the date of discovery 
of these islands or the name of their discoverer. 
But it oan be safely stated that they were dis
covered in the same period as the Lesser Antilles, 
that is, before 1520." 

; 

Reference is then made to the voyages of Columbus. It 

is indeed possible that Columbus passed in their vicinity 

on his way to Oape Graoias a Dios in the yea:i: 1602. {See 

Hakluyt Sooiety•e Publication •The Discoveries of the 

World" - Gabano. Published by Hakluyt - 1601. Vol.· 30, 

p. 100). In the event the islands were seen it follows . 

that their existence was known early in the history of 

Spanish oocupat ion of the Indies. But the origin of the 

earliest name - San Millin - remains unexplained save for 

the suggestion that the islands •must have been discovered 

by some leader named San Mill&.n or a native of San W.llmi, 

a town in the province of Alava, in Spain - - -" 

(Honduran Case, P• 4). 

Seemingly 
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Seemingly the first geographical reference to the 

islands is that ma.de in the - "Geographic and Universal 

. Description of the Indies, compilation of Juan Lopez de 

Velasco, Oosmographer, Chronicler, from the year 1571 to 

the yea.T 157~-- Madrid, 1894." It was there stated, 

PP• 315 - 316 usan Mill4.n: A small island close to the 

shore of Oape Oamar~n, six or seven leagues to the north 11 • 

(Memoria de la Seoretari, de Estado - op. cit$ p; 201). 

The "league" was, I am informed; a most inconstant unit of 

measurement at this time. 

J B 1 

A description of the coast of the Province of Honduras 

may be found in Volume XV - Oolleotion of Unpublished 

Documents, relative to the Discovery, Oonquest and Organiz~ 

tion of the former Spanish Possessions in America and 

Ooeanioa - Arohives of the King etc. Mad.rid, 1871. On 

pages 489 ... 470 the following a.pJS a.rs, ,ipter alia ... 

"from which point to Cape Oama.ron~ .toward 
whioh you go from Xamayoa, there are thtrteen 
rivers and the point of the oa.pe a bank or shoa]. 
extending more than twenty leagues to the sea; 
and in the middle of 1 t, near the coast, a large 
island called the Ba.xos and another to the north, 
near the bank, called .§§8 l4illf;n,, - - ... • •· (Memoria 
de la Seoretar1, de Estado - op.cit, p. 202; also, 
Honduran Case, p. 10). 

Volume XV of Hakluyt's Voyages (Goldsmid's Edition) 

entitled "Navigations, Voyages, Traffiques and Discoveries 

of the English Nation - West Indies" - contains a narrative 

relating 
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relating to the voyage of "Master William Parker of 

Plimmou th II to points in the Bay of Honduras ( 1596). There 

is a list of sailing directions and of islands, latitudes 

being given. In this latter list the following appears -

11 The isle of Oentanilla or Santanilla in 17 1/ 4." The 

Honduran Case states, p. 11 -

"The islands of San Mill!n, from 1586 to 
1604, have ohanged their na.me: they are now 
the is lands of San tanilla, a name which they 
were to keep until the end of the 19th century, 
despite the fact that the former name was still 
to be recalled. 11 

For a possible explanation of the origin of the name 

"Sa.ntanilla" see the Honduran Oase p. 13, where reference 

is made to Captain Santillan, probably in oomma.nd of a 

Spanish ma.n-of ... we..r, around 1639. 

The interesting suggestion is also made (Honduran Oase 

p. 15) that a oertain Captain Swan gave his name to the 

islands. · Aooounts vary, as stated, as to his oonneotion 

with the pirates and the purpose of his j·.ourney to the 

Spanish Main. The account given may be supplemented by 

referenoe: :to Bancroft - History of Central Amerio a -

v. 2, p. 549 ~~· His shipwas the Cygnet! Thie story 

should be considered in conjunction with the historioa.l 

note in the 110entral America. and Mexico Pilot (Ea.st Coast -

u.s.H.O. No. 130 - 1927) where it is stated, p. 245. 

11 The 
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11 The buccaneers, under a O~tain Swan, were 
probably the firat to set foot on these islands. 
There are the remains of their breast-works on 
the west island." 

1 HJ 

A similar statement is found in the 11West Indies Pilot" 

of the British Nimiralty - v. I (8th FA.. - 1923). The 

aoouracy of the claim of earliest o.coupanoy by Captain 

swan is questioned in the Honduran Oase. (p. 16 ). 

In 1776 one Joaquin del ·Oastillo reported to the 

Governor and Oa.ptain General concerning an expedition (in 

1760) undertaken by him to determine the reefs from Oa.pe 

Catoohe to Huaoos Point and to the mouth of Duloe Gulf. 

A map was prepared, a copy of whioh was mibmitted with the 

Honduran Oase. This map shows the Swan Islands (Santanilla) 

in approximately their oorreot position and carries a 

ma:rginal description of the territory covered. In this 

description the following passage appears -

"Santanilla is placed by all the geographic 
ma.pa ea.st and west of Guan ages sixty leagues off, 
and it is not so because Sa.ntanilla and Guana.jes 
look east northeast and west southwest, and are 
about thirty-eight leagues a.pa.rt; the . island has 
a shoal of four fathoms along the southern shore, 
and any boat of average draft may find a shelter 
there. 11 

In a note a.t the end ref erenoe is made 1D the coloring of 

the map -

"to show both the provinces to which it belongs 
and also the knowledge that must be had of the 
coasts that are not inhabited by subjects of 
our sovereign along its border, which is all 
yellow". 

The 
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The signifioanoe of au.oh coloring is not apparent from the 

oopy submitted; nor is any mention thereof made in the 

Honduran Oase. 

On page 55 of the Oase reference is made to the geo

graphic seotion of the 0Memor1as de Ja.lapa• (1830) in 

which one Manuel Montiifor desoribed "the islands which 

form pa.rt of our ter.ri tory." Al though the three large 

islands oomprising the group known as the Bay Islands were 

named the only reference to other islands is general -

"There are other smaller islands, and the 
Gulf of Honduras is studded with oaya whioh 
resemble floating woods: muoh tortoise fiftling 
is done on them, and on some there are country 
houses 11. 

Such indefiniteness is hardly persuasive of anything, save 

that the Swan Islands, if intended to be inoluded, were of 

too little importa.noe to be given speoifio mention. 

In the Honduran Constitution of 1839 (Honduran Oase, 

P• 57) the boundaries of the State were delimited. No 

referenoe was made to partioular islands - the phrase used 

was "Y las islas ad.yaoentes a sus costa.s" .;. that is, the 

islands adj aoent to 1 ts ooasts. This phrase appea:rs later; 

vide, Honduran Oase, p. 58; ibid, p. 65; ibid, P• 67; 

Constitution of 1848 (ibid, p. 72); ibid, p. 77; Constitution 

of 1865 (ibid, p. 101); ibid p. 103 (Deoxee creating Depart

ment of Mosquitia); Oonstitut1on of 1873 (ibid - p. 104); 

ibid, P• 131. 

In 
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In 1856 Jamee Imray Jllblished (in London) a work 

entitled "A Nautical Description of the Gulf of Mexioo 

1 8 :') 

and the Bay of Honduras". On page 169 thereof the:re is a 

desor1pt1on of swan Islands but no statement is made as to 

sovereignty. The desor1pt1on was taken from the report of 

Oaptain G. Sydney Smith, commanding H.M.s. BUSTARD -

1887-1888. No mention was made in this report of the 

occupanoy of the islands. A sea.rah was made for water, to 

no av,il.-

Follow1ng a treaty between Great Britain and Honduras 

(ratified in 1860) by which the sovereignty of Honduras 

over the Bay Islands (speoifioally named - Swan Islands 

not included) was acknowledged .1 the Honduran Minister of 

Treasury and War was authorized to take possession. He 

was deterred from doing so by rumors of Walker's activities 

in the islands. The Superintendent of Belize voioed the 

suspioion that the filibusters had gathered on the Island 

of Santanilla.: Official despatches from TrujillQ informed 

the Government that Walker et al. had left Roa.tan for the 

"Islands called Satanillas (Santanilla), seventy leagues 

distant from the port; and that they were still on those 

islands awaiting reinforoement - - -•. (Honduran Oase -

P• 91 et seq.') 

This referenoe will serve to terminate the early 

history 
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history of the islands. Their further oonneotion w1·th 

the Governments of Honduraa and the United States will 

be developed under Part III of this memorandUll},entitled -

11 0la.1ms of Sovereignty." 

B. Oartographio Ma.te;ria.].. 

Before referenoe is made to early material the follow.. 

ing aocurate desoription should be given. It is taken from 

the 11 0entral America and Mexico Pilot - Ea.st Ooast -

(U .s.H.O. No. 130 - 1927) - P• 245. 

"Swan Ieland.s (17° 25 r ·N., 83° 56 r W., 
H. O. Chart 5170.') 

"These two islands are situated 98 miles 
northward of Patuoa Point, the nearest part of 
the ooa.st, and lie upon a narrow bank." 

The following references in no way represent an 

exhaustive compilation of available material. They serve, 

however, to fix the swan Islands in the march of the 

centuries.· Sufficient material has been examined to 

justify the oonolus1on that one oan hope to gain little 

more from maps and charts than a knowledge of geographioa.l 

location. · Extensive search might reveal a documented map 

or one made a pa.rt of documentary material from which 

exaot knowledge of territorial possessions or extent of 

sovereignty might be seoured. The search has revealed no 

map · of this cha.rao ter.' (Possible exoept ion - Map of 

Joaquin 
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Joaquin de Oa.st:illo). The following maps further serve 

the purpose of obviating the necessity of duplioation of 

effort in the event the swan Islands are made the subject 

of :further diaouss1on. (Acknowledgment should be made 

to the Geographer's Office for assistance rendered 1n 

this search). 

The earliest ma.p found bears the date 1568. It 

consists of a portion of a map by Diego Homem showing 

Central Amerioa and the West Indies. (It may be found at 

the back of volume 62, second series, of the Publications 

of the Hakluyt Soo1ety, ehti tled - "Spanish Documents, 

concerning English · V:oya.ges to the Oaribbea.n - 1527-1528.") 

The map is necessarily inaccurate; however, 1n app:roximatel,

the correct position three small islands are grouped and 

designated. thus "S - ana". There is no indication of 

sovereignty. 

Part of a map in the Geographical section of the 

Biblioth~que Nationale, Paris, bearing the legend 110este 

Oarte a este faiote par Jacques de Vaulx i,ilote entretenu 

Pau (sio) rle Roy en le Uaryne au Haure 1584 11 shows the 

Islands under the name of St. Mullah. (The name is ind is-
.. 
t1not). There is no definite indication of sovereignty 

except that the word "Espaignes II appears on the soo thern 

portion of Mexico. Although the map covers present 

southern 
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southern Mexico, Central Amerioa, and Colombia, the 

name of no other country is given. (L. of Cong). 

In a volume entitled - "Descripoioned Las Indias 

Ooidenta.les de Antonio de Herrera ooronista Mayor de su 

188 

d Mag- de las Indias y see ooronista de Castilla." published 

in Madrid in 1601, the Islands a.re not shown on a map 

entitled "Desoription del destrioto del Audienoia de la 

Espanola•. On another map (page 32) in this volume 

entitled - "Deor1po1on del Audienoia de Guatemala" one 

Island, under the name of s. Millan is shown off Cape de 

Camaron. The Island is mentioned in the text, page 36. 

There is no positive indication of sovereignty.1 (L. of Congo ) 

Guzma.nts Reoordaoion Florida•, written in the 17th 

century and copyrighted in 1905 by George Barrie and Sons 

shows, on a map of Central America, the Island of 

a. Millan. The Island bears the same color as the whole 

mainland whioh inoludes the present southern portion of 

Yucatan and a portion of Kexioo, to the west, to the 

Panama Republic. The name "Provinoia e la Taguagalpa." 

appears along the eastern portion of present day Honduras 

and Nicaragua. (L. of Oong.:) 

In the 11 Bolet in del Oentro de Estudios Amerioanistas 

de Sevilla" No. 17, January 1916, there was an article 

referring to three maps. The third was a map by one 

Fra.noisoo Nevarro, dated April 29, 1604, Which included 

the 
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the Gulf of Honduras from Oa.pe Ootaohe to Oape Oa.maron. 

Santanilla was the name given certain islands in the 

interior of the Gulf. (Memoria de la Secretar1! de Estato, 

op. cit.~ P• 203). The fact that this map included the 

islands named Sa.ntanilla is of little significance, for 

the purpose of Navarro's voyage was the examination of 

the coast that a better port might be found. (History 

of the Kingdom of Guatemala- Don Domingo Juarros, p. 314. 

A translation was published in 1824. The translator states 

that the author was "a dignified Secular Eooles1astio, and 

Synodal Examiner of the Archbishopric of Guatemala", 

having access to State and religious records.) 

In the world map of 1605 by Bla.eu (a oopy belongs to 

the Hispanic society of America, New York) the name 

Santa:nilla appears off Oape Oamaron (ibid, page 203).: 

In the "Hondius World llEP" (1611) edited by Stevens 

and Fischer, the Islands appear under the name of Sanihla 

in front of Oape Camaron. (Ibid, page 203 ). 

In a work of Antonio de Herrera entitled 0 Novis Orbis 

sive desoripto indial oooidentalis" the islands appear on 

a map (Amsterdam, 1622) of the territort included in the 

whole Audenoia of Guatemala, under the na.me of San Mill'1i 

(Central University of the Republic). This reference may 

be found in an enclosure to a despatch from the Legation 

at 
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at Tegucigalpa under date of November 21, 1923. (811.0141. 

Sw 2/82). 

Goosf l'Atlas de la Her (Amsterdam, 1670) contains 

charts showing the islands under the name of Santaa111a. 

There is no indication of sovereignty~ (L.: of Oong.) 

In the Atlas of Uontanus entitled 1Dutoh Nieuve 

Onbekende Weereld II there, is, page 230, a map of New Spa.in, 

New Galancia and Guatemala as of the yea.r 1671. On the 

map the San Millan islands are shown nort~northeast of 

Oape Oama.ron. (Kemoria de la Secretaria de Est ado op. 'ci t. 

page 802). 

The ttEnglish Pilot" (London 1706, 4th Book) shows a 

group of Islands under the name of S .. Milan. :,i The edition 

of 1780 oon tains a cha.rt showing a grou.p of small islands 

under the name Santanilla. st. Millan is mentioned, page 631 

as situated on a great shoal and as consisting of two 

islands.' The same description may be found in the edition 

of 1706. There is no indication of sovereignty. (L. of Oong.) 

The work ent1 tled "Novae Hiepania.e, Ohil1, Peruviae, 

et Quatimalae Littoreae" - R. &. I~ Ottens - (1756?) shows 

the islands under the name of Santan1lla. That part of 

the mainland embracing southern Uexioo, Yucatan, Honduras 

and labeled Nova. Hispania is in one color. However, the 

islands are not colored and are shown within the area 

described as "Oulfo de Hond1.1J:a.s 11 • No indication of sover

eignty. (L. of Cong.') 
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The "Plano Geografioo de la mar 11 (1776) shows certain 

Islands near Honduras but they appear to be too far to the 

south to be the Swan Islands. The map covers the area 

of present Yucatan to Panama and carries an explanatory 

text in d.ndietinc t and small Spanish script.. The desoriP

tion deals with the "Coste del Norte". The map bears on it 

the name of 11Provincia de Yucatan and Provinoia. de 

Honduras". (L. of Oong.). 

Terrez's map of Central America (from Ms. in Aroh. 

Gen. de Indiae - Guatemala, 1772) carries the name 

Sa.ntanilla. Part of the legend reads "Piloto que ha.oido (J) 

••• Re a.l Armada. • • 22 de Junio 1 778 • Juan de Torrez 11 • 

There ls nothing definite as to sovereignty. The map 

covers present Florida, Ouba, Yuoata.n, Honduras and 

Nicaragua. 

In 1787 there was printed for William Fa.den, Geographer 

to the King, (tondon) "a map of a part of Yucatan or that 

part of the eastern shore within the Bay of Honduras allotted 

to Great Britain for the cutting of log wood in oonsequenoe 

of the convention signed With Spain on the 14th July 1786 -

by a Bay-Van". On this map 11 SWan 1s Islands" are not shown. 

However, there are two lines lea.ding to the point on the 

coast (off Belize in British Honduras) to the right margin 

of the map bearing the legend "Track from SWan's Islands". 

The 
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The reason for these lines and the legend is not apparent 

unless perchanoe they were designed for sailing directions 

beyond swan Islands. In the above ma.p there is an insert 

bearing the title 11llosqu1 tia" or the Mosqu1 to , Shore With 

the Eastern Part of Yucatan ••• by William .Faden, <aaog;r..aplier.-: 

to the King. swan•s Islands are shown although they are 

not colored as in the section labeled - Mosquito Shore. 

The island Rattan (Roa.tan) is so-colored. Swan Islands 

are colorless' like Honduras, Yucatan, Nicaragua, . etc. 

(L. of Oong). 

A volume entitled "An account of the British Settlement 

of Honduras" (London, 1809) by George Henderson is illustrat~ 

with a map published in 1809 by O. &. R. Baldwin of Bridge 

St. Blackfriars. This map shows two islands off Oape 

Camaron under the name "Swan Islands"; to the northwest 

of these islands between them and llisteriosa Islands, 

there appears another Island under the name of "Santanilla". 

(L. of Oong.) 

In Thomson's new General Atlas (1816) a map of the 

southern part of Spanish North America appears. As in the 

preceding map Swan Islands are ma.?ked out and to the north

west of them is shown another Island named Santanilla. 

Honduras is shown in green outline, the Swan Islands, 

Jamaica. and the northern portion of British Honduras are all 

in the same oolor, namely pink. There is nothing to indicate 

positively that color indicates sovereignty. The Islands 

Bonaoo, Rattan and Utile. are shown in green as are also 
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the 11 ttle and Great Oarn Islands. 

In 1826 A. Arrowsmith, hydrographer to His Majesty 

published in London a map of Guatemala reduoed from 

the survey in the Archives of that country. The swan 

Islands are placed under the name of Yas Santanillas. 

The map covers the area south of present Yucatan, the 

Panama Republic. It would seem that this whole area is 

shown as Guatemala except possibly •oostay Ryea" and 

Veragua". 

l 93 

Around 1845 Dally published under the anspices of 

"Oompagnie Belge de Colonisation" and dedicated to Leopold I 

the King of the Belgians hie "Nouvelle Carte Physique, 

Politique, Industrielle Le Oommeroiale .de l'Am,rique 

Oentrale et des Antilles.; ••• dreeet!e dlapr~s lee documents 

offioiele". On this map the· Islands are shown under the 

names 11 Santanilla on Ile des Oygnes 11 • Although the map 

shows sovereignty by color the small islets a.re not colored. 

The map covers present Mexico to Colombia (L. of Oong.). 

A map of Central America published in 1856 by Morse 

and Gaston, New York, _gives the name swan Islands to the 

islands but there is no indication as to sovereignty. 

In 1856 James Wyld, Geographer to the Queen, published 

(London) a map of Oen tr al Amerio a showing the different 

lines of Atlantic and Paoifio oommunioation. Swan Islands 

a.re named but there is no indication of sovereignty. 

(L. of Oong. ). 
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In 1856 the Office of the United States Coast Survey 

executed a map of Oentra.1 .America compiled from materials 

furnished by the Committee on Foreign Relations of the 

Senate of the United States. Swan Islands are named but 

there is no 1nd1oat1on of sovereignty. (L. of Oongj& 

In 1862 there was published in Guatemala a. 11Ca:rta de 

Los Estados de Oentro America" por Er19 Vital J. van-de

Gehtt.ohte, segun el orij;inal a el dej ado por su difunto 

padre." The Islands bear the names I. de los Oienes and 

Sa.ntanilla.a.i There is no indication of sovereignty. 

(L. of Oong.). 

In 1886 one A. T. Byrne O.E. prepared a map on 

Honduras mines and mining - "Ma.pa de la Rep,Thlica de 

Honduras", published by Colton and Oompany, New York. This 

map does not show the Swan Islands, the northern limit of 

the map falling short of their position. The same is tru.e 

of a later revised map published in 1900. It is possible 

that these maps are official (L. of Oong.). 

In 1890 the II Ins ti tuto Naoional de Geogra.fea11 

published in Madrid the following work - 11 Atlas Hist~rioo -

Geog:r!f1co de La Republica de Costa-Rica, Vera.gua y Oosta 

de Mosquitos pa:ra server al Arbitraje de la Ouestion de 

Limi tes entre Oosta Rica. y Colombia. Ordenado por D.l!anuel 

M. de Peralta, Envia.do Extraordinario Min. Plen. de Costa 

Rioa." Pl. No. II is entitled 11 Descripoion de Audencia de 

Guatimala" prepared by the Insti tut National de Geographie, 

Bruxelles. 
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Bruxelles. The Islands bear the name s. Millan. The map 

is done in black and white and there is no positive indi

cation of sovereignty. The map cavers the area of present 

Guatemala, Honduras, Nicaragua and Oosta Rioa. as well as 

a portion of Panama. 

Pl. No. V, bears no title but was published by the 

same Belgian institution. The Islands bear the name 

Santamilla. 

Pl. No. VIII is a map entitled ".&idience de Guatemala". 

par N. Sanson d 'Abbeville Geogra.phe ordre du Roy Avecq 

Prevel pr 80 Ans. 11 Paris 1657. This map doe·s not include 

SWB.n Islands since it extends only to 1a0 north latitude. 

(L~ of Oong.). 

There was published by Halma in Amsterdam. in 1907 a 

map carrying the following title 11 Landstreek va.n Gua.tima.la. 

door N. Sanson d 'Abbeville Geogr Ord in du Roy" - but having 

as its source the following: "A. P. de La Oroix: Algemeene 

Weerelddesohryving ••• Vol. III, pp. 352-353. 11 The Islands 

consist of one major island surrounded by six islets; to 

the east northeastern lies a single islet· but the latter 

and the former appears to have two names; first; Santamilla., 

and second s. Millan. "Guatimala" consists of the "Audience 

le Guatimala. 11 • Save for the title of the map, there is 

no indication of sovereignty. 
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III 

OLAIMS OF SOVEREIGNTY. 

A. Hondurae,. 

The Honduran case finds expression in the report, 

already referred to, entitled "Las Islas del Oisne 11 • An 

examination of this report indicates that all material, 

available as of 1 ts date, was utilized and relied upon. 

Indeed, the conclusion is justified that no arguments, 

however tenuous, and no oiroumstanoes, collateral or 

argumentative, were overloOked. Because of lack of 

facilities a complete translation was not ma.de of the 

Honduran Oase or its voluminous annexes. However, the 

Oase was read carefully with a translator a.nd the pertinent 

parts translated in writing. To obviate the possibility 

that relevant material may have been over-looked a tra.ns

lat 1on of the whole might be made. 

The Honduran argument may best be appreo.1a.ted by con

sideration of the oonoluaions reached. (Honduran Case -

p. 133 et seq.) They are -
111. The swan Islands having been discovered 

between 1502 and 1520 by Spain, the dominion and 
possession of those islands were vested in that 
Nation from the first named of those yea.rs under 
the a.ot of possession performed in Rio Tinto by 
the immortal discoverer of the new world up to 
September 15, 1921. 

"2. In the course of that time England alone 
disputed the terr1 tory of Honduras bathed by the 

Atlantic 
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Atlantic Ooean and the adjacent islands in said 
Ocean from Spain, the said power finally recognizing 
the Spanish sovereignty over the said territory and 
islands by the _ -Treaty af 1814.· 

"3. The title of dominion and uossession of 
Spa.in over the swan Islands and other adj a.cent islands 
and territory above referred to pa.seed to Central 
Amerioa. by virtue of its political emancipation 
and in that Oentral Amerioa to Honduras, which first 
as a province and next as a state formed part of the 
Federal Republic until :J839. 

11 4. When the Federation was dissolved, the aatd 
islands and territory remained under the exclusive 
jurisdiotion of the State of Honduras. 

11 5. The governments and laws of Honduras, as 
well as those of the Federation and of Spain, have 
exercised the right to exclude vessels and subjects 
of other nations from using the said islands for any 
purpose whatsoever. 

1 6. The nearness of the Swan Islands to Cape 
Oamar~n and Guanaja removes any doubt that they were 
oocupied by Honduras for all the purposes of valid 
oooupat ion. 

•7. As the· said islands formed part of the field 
of operations of the pirates from 1643 to 1680 and 
also for the operations prepared by the adventurer, 
William Walker, in 1860 in trying to go to Nicaragua 
a.oross Honduras to recover his power and conquer 
Oentral America, a fa.ct which shows that the islands 
were well known. 

118. England contested with Honduras as it had 
with Spa.in the title to Mosquito territory, the Bay 
Islands and other adj aoent islands, recognized in 
those territories, by virtue of the Olayton-Bulwer 
treaty, the sovereignty of Honduras and returned them 
to that country in aocorda.nce with the Wyke-Oruz 
treaty of 1859, and never again renewed the dispute. 

•9. The various organizations given to the 
Mosquito territory up to the last in 1894 must be 
understood to include the swan Islands aa well as all 
the other islands and keys near the coast, standing 
in their co:rreaponding geogra.phio district. 

11 10 •· 
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"10. The appearance of Oa.ptain Alonso Adams in 
the Swan Islands whether as successor to the rights 
of the company to Which it is said the United States 
Government leased the said islands for the exploita,.. 
tion ot guano, or from his own ocoupanoy in 1893 
and his considering himself as their discoverer, did 
not and cannot con:fer upon him any right of owner
ship in the islands nor change their nationality, 
nor oould he be considered as such discoverer in the 
presence of the facts that have been presented; and 
in that train of thought he could not lease as being 
his property any part of the larger island to the 
United Fruit Oompany for the building of the wireless 
station it erected there in 1910, nor could be sell 
as hie own the said island to Doctor Will Brooks 
of Bost on in 1916. 

11 11. Therefore the United Fruiit Oompany has no 
other right for erecting in the greater of the swan 
Islands the wireless station above referred to than 
the lease from Alonso Adams, who could be neither 
the discoverer of the said islands nor the owner or 
holder of any of the:~'1 nor incorporate them with the 
United States so as to form pa.rt of its territory, 
and 

11 12. Although the note of the American Legation 
of August 111 1981, says that .Amerioan citizens dis
covered the ~wan Islands and have remained in full 
possession since, the same note implicitly admits 
that the said islands do not belong to the United 
States since it is stated that t1n the bpinion of that 
Government it would be very easy to arrive at a sa.tis
fa.otory settlement of the dispute between the two 
Governments if that of Honduras would restrain from 
any at tempt to take possess ion of the islands the 
eta.tu ,9!!2 being thus ma.intained.r If the United 
States tried to defend the Swan Islands as being its 
own territory, it would not have offered the settlement 
that is found in the note. In this train of thought 
the Government o_f Honduras must hope that in discussing 
the settlement the dominion of our nation over the Swan 
Islands will be expressly acknowledged, since it has 
been proved that they were not a.nd could not have been 
discovered at the eleventh hour by .American citizens 
and that they form pa.rt of the territory in the 
sovereignty of which the Federation of Central America 
and the Republic of Honduras succeeded Spa.in. The 
Honduran Government ma.y make suoh coness1ons as it 
will deem acceptable to continue in those islands the 

wireless 
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wireless station that has been ereoted there and for 
the other purposes that may be contemplated owing 
to its most important geogfaphio position; but the 
flag of Honduras 1m.1st wave there as the symbol of 
our sovereignty. 11 

Before the arguments culminating in these conclusions 

a.re set out, one of the major contentions of the Case may 

be readily disposed of. Muoh effort has been expended in 

the demonstration that Honduras alone of all States 

possessing territory in Central America (particularly 

Great Britain) can lay claim to the swan Islands. It 

is doubtful if this contention ca.n be controverted• ,--
'·-

Throughout the dispute with Great Britain over the Bay 

Islands and the Mosquito coast there is no indication that 

the swan Islands were involved or that Great Britain ever 

laid claim to them. Furthermore, a memorandum of the Latin 

American Division, dated June 1, 1921 (811.0141 Sw 2/81), 

states that there is no record of a British claim in the 

Department, either prior or subsequent to the cession of 

rights on the Mosquito Ooast. In 1859 the Superintendent 
.. . .... - .---- ,·• ·-- --· '""' ... - .. -.. . . . -

of British Honduras dispatched, on his own 1nitiat1ve~f 
-·.. .. . - . .. -···-- .. ·---- ··-~· ... ··-----·-· --·- ·· -··-·· .. ··----~-· - - ·, 

a vessel to swan Islands to resoue American gua.no..diggers 

who had been abandoned there. Lord Napier informed the 
. -- -·--·--·--··--··--- -- ·-------··-·---· 

))epartment of this aot . and suggested reimbursement. There 
.. ___ •· .. - .. . .. - - -·- ... ... . .. . - - - -- --·· .. . 

wa.s no intimation of British claim to sovereignty. (See 50 

Dom. Let. 115 - 51 Dom. Let. 18). 

In 
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In 1911 the British Embassy at Washington communioat.ed 

with the Department with regard to alleged ill-treatment 

of British subjects on swan Islands and the intention 

was expressed of sending a war-ship to the islands. The 

Department was asked if the United Sta.tea exercised juris

diction over the ·. islands. Reply was made that there could 

be no definite answer until receipt of evidence (already 

requested) as to the nature of .American industry now being 

carried on there. The British position was clearly 

inconsistent with any claim to sovereignty. (811.0141 Sw 

2/25). No British war-ship was sent but, upon request of 

this Department, a vessel was dispatched by the Navy 

Department to investigate conditions. (Letter of June 20, 

1911 - ibid). 

In 1927 Ouba suggested that Ouba, Great Britain, 

Mexico, and the United States jointly maintain a wireless 

and meteorological station on Swen Island. The offer we.a 

deolineru. by this Government (Telegram to Embassy -

April 18, 1928), the assertion of sovereignty being made. 

Great Britain also declined. There was no evidence of any 

claim to sovereignty by any of the nations involved, save 

the United States. 

Nicaragua has made no claim to sovereignty, so far as 

can be ascertained. The Boundary 1)),0ieion of 1906 by the 

King 
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King of Spain, delimiting the boundaries of Honduras 

and Nicaragua, makes no reference to insular terri tary; 

nor was such territory considered in the later mediation 

of the United States. A certain ambiguity is found in 

the statement (Honduran Oase, p. 117) that the Decision 

was in conflict with the Nicaraguan claim. On page 115 

of the Oase the line claimed by the Nicaraguan repre

sentati ves is described; it was to follow, from a certain 

point, the meridian running through Oape Oama.ton "hasta 

internarse en le mar, dej ando !.a Nioaragu,a, swan Island" ... 

tha.t is, until 1 t reaches the sea, leaving swan Island 

in Nicaragua. Thie description, including the quotation, 

may be found in that part of the 11 Informe presenta.do al 

Soberano Oongreso National por el Senor Ministro de 

Relaciones Exteriores y Governaoion - 1900..1901" (Honduras) 

which deals with Nicaragua, page 9. The boundary proposed 

by the Commissioners of Nicaragua is described in a report 

in the "Kemoria presenta.da a la Asamblea. Na.clonal 

Legislative.---. por el --Ministro de Relaciones Exteriores '' 

(Nicaragua) for 1901. I found therein no direct reference 

either to Swan Islands or the islands off the coast. 

It seems doubtful that the lUcaraguan representatives 

actually named and considered the islands. On May 7, 

1912, an article appeared in the New Orleans Item which 

stated, in part, that - "Colombia claimed Swan Island 

for 
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for a. time, but allowed her ola.im to lapse." (Honduran 

Case - Annex QQ). The basis for this statement is unknown. 

It may be safely assumed that the only Sta.tea Which 

can make reasonable claim to the islands are the United 

States and Honduras. For the sake of comple tenesa the 

following extract is included, taken from a letter of 

July 10, 1914, from the American Consul at Puerto Cort&s, 

Honduras, to Gilbert H. Grosvenor of the National Geographic 

Society. ( Copy in the Department's files - 811.0141 Sw 2/36 ). 

If the statements of the "old resident" were not allegedly 

based on "notes he made in going through the archives of 

the Honduranean Government at Tegucigalpa." they would carry 

11 ttle weight; as it is, I am inclined to doubt the soundness 

of particular assertions, especially in view of inaccuracies 

such as the date of the arbitration before the King of 

Spal:na The extra.at is -

"The dissolution of the Central .American Union 
became effective in 1838, but the boundary between 
Nicaragua and Honduras was not definitely determined 
until 1909. The territory in dispute W$.8 that part 
lying between the Wanke and Patuca rivers. Nicaragua 
claimed to the Patuca River and Honduras olt\imed to 
the River Wanks. If the Patuoa River was the terri
torial 11:m.1 t of Hondu:ras on the East, the Swan 
Islands would be under Nicaraguan jurisdiction, 
for the islands had always been considered as 
Central Amerioan territory. Both Honduras and 
Nicaragua. deolined to push their claims to the 
islands fearful of a resulting war. 

"Great Britain laid ola.ims to the swan Islands 
at one time, together with other islands on the 
north coast of Honduras, but under the Treaty of 

Wyke-
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Wyke-Oruz her claims were relinquished. 

•rn 1909 King Alphonso XIII of Spain arbitrated 
the boundary dispute between Nioaragua and Honduras, 
resulting in giving over to Honduras the territory 
up to the River Wanke through 1 ts lower course. By 
this act the jurisdiction of swan Islands oame 
definitely under Honduras. At the present time there 
is no organized government on the islands. There 
are possibly one hundred neg,:oes on the islands 
raising or gathering ooooanuta.• 

Before the Honduran claim is taken up it seems 

desirable to briefly consider the attitude of the Honduran -

Government toward the islands prior and subsequent to the 

genesis of the present controversy. In a latter of 
' August 19, 1914 this Departm~t -informed. the Navy Depart-

ment (811.0141 SW 2/37) that "there appears to be no 

record in the Department of State of any claim or assertion 

of sovereignty on the part of the Government of Honduras." 

'111s statement is not quite aoourate. For, in 1909 the 

Department received a letter (August 4, 1909 - Num. File -

v. 191 No. 1804/8) from G. L. and H. T. Smith, attorneys 

for the swan Island Oommeroial Company, in Whioh it was 

alleged that at no time had the islands been in the posses

sion of citizens of any government save the United 

States and that no other government had made claim to 

jurisdiction save for the recant claim of Honduras.' The 

letter continued - "The Republic of Honduras, ha.a, through 

the Honorable Alex Kirconnell, Consular Agent at Bona.coo, 

notified the Swan Island Oonmeroial Oompany that 1 t claims 

jurisdiot ion 
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jur1sdiot1on over swan Island, and that it intends to send 

a War Vessel to the Island to enforoe its juriadiotion 

and rights.• The intervention of the United States was 

requested. (The aotion of this Government will be dis

cussed, ,BOst). 

In a deepatoh dated November 21, 1923, the American 

Minietex e.t Tegucigalpa transm1 tted the Honduran Oase to 

the Department. (811.0141 Sw B/82). 
\ 

An enclosure was a 

letter from the Ministry of Foreign Affairs, transmitting 

the Oase to him. In the enclosµre it 1s stated that in 

1903 or 1904 one Uaj or Edward A. Burke we.a employed to 

make investigations in the Honduran .Archives; that the 

resulting data ehowed that there existed in the yea.rs 1835 

to 1837 a oonoession to an American company to exploit 

guano deposits on the Swan Islands; that the Adams family 

fell heir to the rights and property of the company. 

On page 122 of the Honduran Oase reference is made to 

this same oonoession. It is there stated that Major Burke 
.. · 

gave his information to the Honduran Secretary of state,..,1n,,,._, 

1921; that his report was ma.de to President Bonilla and the 

"special filen sent to the "Oommission of Boundaries with 

llioaxagua; that the present commission (preparing the 

Honduran case) has been unable to find either the documents 

or the II special file 11 • On page 120 of the Honduran Oase 

the 
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the article of the New Orleans Item of May 27, 1922, 

referred to above, is set out. In this article the state

ment appears that during the twenty-three years of oooupanoy 

by the Adams family they suffered no molestation. This 

statement ie not controverted. 

On page 21 of the "Memoria de la. Seoretaria de Estado" 

(op. o1t.) the following indefinite and undocumented state

ment appears: 

"When Independence was proclaimed the islands 
ca.me under the jurisdiction of Honduras. several 
of the governors granted concessions to foreigners 
to establish there and in the nea.-rby regions of 
Moequitia extracting plants. 

"In all of these concessions permission was 
granted to work, sell and export guano, pnosphatee 
or any other fertilizers that could be found on 
the islands and keys of the Atlantic belonging to 
the State, the grantees binding themselves to 
certain obligations. 

KThere were also established fisheries in the 
Swan Islands. The conoessioners al.lowed their con
tra.eta to lapse through failure to oomply w1 th their 
obligations but believing that they had vested rights 
they transmitted those that they held as ea.oh to other 
persons and in this way there could be formed a 
small nucleus of population which promoted the estab
lishment of the aforesaid wireless station." 

In the article of the New Orleans Item, ,s;upra, the 

following statement appears - "Later on [after Colombia 

had allowed her olaim of title to lapse] Honduras claimed 

the ownership and settled the pla.oe with a few families; 

however, the latter deserted and the island remained 

without 
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without inhabitants and w1tb;out being claimed by any 

nation for many years." The statement as to settlement 

is not commented upon or elaborated in the Honduran Oase. 

On September 1, 1854, the Honduran Government entered 

into an agreement with one Augustin Follin, Agent for 

the Land Oompa.ny of Honduras, for the purchase of the 

unappropriated lands of the State, inoluding those on 

islands. The Oase states that 11 1 t must be understood 

that the Santa.nilla or Swan Islands are included, as being 

adj aoent to the coast of the region desoribed." No 

further referenoe to the agreement or aots done thereunder 

is ma.de. 

In a summation of argument the Honduras Oase states, 

(p. 130) that shortly before (1861) the Bay Islands and 

Mosquito territory were definitively made part of the 

territory of Honduras the Oommanda.nt of Trujillo "performed." 

jurisdictional acts on the ooaat of the last~ named sending 

a commission to reconnoiter the Santanilla Islands, having 

been informed that there was a considerable quantity of 

guano in them, whioh product he thought of using in order 

to pay an account of the Government with a oommeroial firm 

in Belize." 

This statement is elaborated in the body of the 

argument. (Honduran Oase p. 44, et ~; see also -

annex HH.) On March 8, 1861, the Oommandant sent a 

letter 
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letter to the firm of thew. Guild and Company of Belize, 

the oreditor firm, in which he stated -

" I have information that in the Santa.nillas 
Islands is found a considerable quantity of guano, 
and to verify this I am sending a commission to 
examine them. If this information turns out to 
be oorreot that will be another produot Which I 
offer, Whether at a conventional price or the 
privilege of oolleoting it for a fixed period, 
designating the sum Which is to be paid for this 
privilege. 11 

The Oa.se comments -

"Whatever may have been the result of 
the settlement proposed by the Oommandant of 
trujillo, it shows that the said Commandant 

. exercised jurisdiotion over the Islands .of 
Santanilla or Swan Island, by his proposing it 
with the authorization of the Government." 

Seemingly no oognizanoe was taken by the Honduran 

Government of the exploitation of the Guano deposits · by 

American citizens or companies under the Seoreta.ry's 

oertifioate of 18631 or prior thereto. This statement 

finds inferential support in a letter dated October 3, 

1868, (Serrana Folder - Guano Islands papers) from one 

J. w. Jennett to Mr. Seward, Secretary of State, in whioh 

receipt wa.s acknowledged of the Secretary's le t ter of 

September 14, 1888. The Secretary stated that the Minister 

President of Nioa.ragua and Honduras had protested Jewettts 

claim to the Serrana banks and keys on the ground that they 

were "within the jurisdiction of and occupied by tha.t 

Government 11 • Jewett maintained that that go,ernment had 
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not oocupied them since 1857 and that the islands were 

not within the jurisdiction of any government, being 

175 miles from the nearest land, Oape Graoias a Dios. 

He added that his claim wa.e sounder than those to 

Navassa, Sombrero, and swan Islands "all of wbioh is or 

have been proteoted by the United States Government, and 

worked by its citizens.• 

On May 28, 1888 the Honduran Government granted to 

· Jacabo Baiz "permission for the period of ten years to 

mine, sell and export guano, phosphate or any other 

fertilizing substance found on the islands, islets, and 

keys of the Atl..sntio, belonging to the State. 11 Loaded 

ships were to sail to the nearest anthorized port for 

shipment. (Honduran Case - P• 109) The Case maintains 

that swan Islands, by virtue of being adj a.oent, were 

inoluded. Yet, no reference is ma.de to any aotivities 

of the concessionaire on Swen Islands. 

On October 84, 1894, one A. W. Brash (a person inter

ested in swan Islands) addressed a letter to the Department 

(Num. File, v. 191, No. 1804) in whioh he stated, in part" 

"I also received a letter sometime ago, from the ,ijondura.~ 

Oonsu.l 1n N. Y., informing me that he thought the island 

was under the jurisdiotion of the u .• ~. 11 • 

In 1907 the Inspector General of the Treasury, Uon1oo 

Zele.ya., 
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Zelaya, being at La Oeita and having been informed by 

Burke (mentioned above) that the Islands belonged to 

Honduras planned to visit them for the purpose of posting 

a guard there. The national steamship which he intended 

to use required repairs; before the parts arrived he was 

called to Tegucigalpa. "Where he spoke of the matter to 

his superiors, but the latter did not a.ttaoh to it the 

importance whioh 1 t deserved. 11 (Honduran Oase - p. 123. 

See Annex RR. This is a. letter bearing the date line 

"San Franoisoo, December 14, 1923 11 and is addressed by 

Monioo Zala.ya to Sei'ior F. Bueso, Teguo1ga.lpa.). 

At this point one should mark the letter of August 4, 

1909, from G. L. and H. T. Smith, attorneys for the Swan 

Island Oommeroial Oompany, referred to a1'ove in the early 

part of this section of the memorandum, which mentioned a 

Honduran claim of jurisdiction. 

On page 124 the Honduran Oaee states -

11 0n July 15 1912, Dootor Antonio Fonteoha. 
wrote for Gener;! Ma.nu.el Bontilla, President of the 
Republic, for the sedond time, some aotes on the 
Swan Islands and the Oa.ys of Gracia.a a Dios. In 
these notes he says that the jurisdiction of Honduras 
over those Islands was never disputed during the _ 
colonial period and that the said jur1sd1otion 
passed to the State of Honduras a.ocord1ng to the 
Oonst1tut1ons of 1824 and 1839, the seoond of Which 
is more explioi t with regard to this matter. 11 

No documentation is provided for this statement. {The 

Oonat1tut1on of 1839 uses only a general pllrase - see above.) 

The 
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The oase adds that at this time the Wireless station of 

the United Fruit Company had been installed on the larger 

island and comments -

"If in 1908 the initiative of the Inspeotor 
General of the Treasury, Kr. Zelaya, had been given 
attention, this station would perhaps .not have been 
constructed, or 1 t would have been constructed on 
different terms, after agreement with the Government. 

"This fact and the opening of the Panama. Oanal 
brought to view the importance of the Islands; but 
General Bonilla died on Ma.rob 21, 1913, without 
having made any disposition with regard to them.• 

In the enclosure of the despatch of November 81, 1923, 

(811.0141 SW 2/82) the Minister for Foreign Affairs states -

"Even in 1912 the Government of Honduras was 
deeply interested. in the administration of the Swan 
Islands but could do nothing in that respect at that 
time, nevertheless thost islands were not outside 
the realm of la.w as the Oivil Oode, the Oustoms Oode, 
the Police Regulations and the regulations governing 
oontrol over ports contain provisions relative to 
permission to disembark only in parts opened for 
suoh purpose, and disembarking at other points of 
the ooas~ inour penalties for those responsible, exoept 
in speoia.l oases. In this sense disembarking on the 
aforementioned islands ie prohibitedlN 

A despatch from the American Oonsu.l at Oeiba, Honduras, 

(September 22, 1918 - 811.0141 Sw 2/51) makes enquiry as to 

the status of the islands and states -

• It is also said that the Government of 
Honduras makes some claim to it as forming a 
pa.rt of the group known as the 'Bay Is lands t 
off the North Coast. However, it is more than 
100 miles from the nearest of these.• 

The present controversy arose a few years later. A 

brief history of its genesis has been given above in the 

Introduot ion. 

On 
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On June 6, 1929, the Legation at Teguoigalpa trans

mitted a despatch to the Deputment (811.0141 SW a/125) 

in whioh was enolosed an "exposti 11 on swan Islands prepared 

by one Dr. Antonio O. Rivera, a member of the Permanent 

Commission of Oongress; the expos& was approved by the 

Permanent Oomm1ss1on. He states that the swan Islands are 

a part of the Bay Islands and so remained until Adams, 

by chance, landed in 1892 or 1893, and settled there 

raising the Amerioan flag; that the islands for four hundred 

years have been recognized as belonging to the colony or 

Honduras. He proposed. that a m111 tary force be detailed to 

the islands and a decree was drafted to this end. (There 

is no record that 1 t ever was passed in Congress 0 1
) 

Shortly thereafter, there was favorable and outspoken 

comnent on Rivera's "expos&" and proposal in the editorial 

columns of the D1ar1o de Honduras, the offio1a1 "mouth

piece" of the Government. When the Legation cal. led this to 

the attention of the Foreign Minister the reply was made 

that the editor had been reprimanded and told that his news

paper 11 ha.d diverged from the government's view instead of 

supporting 1 t.' 11 

The above statements dispose of the Honduran attitude 

as m8llifested direotly with refexenoe to the islands. We -
D18¥ not consider the arguments adduced in support of the 

.. -~ -------- -----·-----~------- ·---- _ .. --
-·· 
conclusions ~_ea.ohed, the last being - 11 the flag of Honduras 
- ~ .-· 

nuat 
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must wave there as the symbol of our sovereignty." 

Before these arguments are summarized one oontention 

should be considered. It appears in paragraph 12 of the 

Oonclusion and reads -

•If the United States tried to defend the 
Swan Islands as being 1 ts own territory, it 
would not have offered the settlement that i-a · 
found in the note." 

This typioal reaction to the proposal ma.de by this Govern-

ment may serve as a caveat,. However, the Honduran state

ment OM be used an an ,argu.mentum ad hominem; .. no more 

would the Honduran Government have aooepted the proposal 

if its right to defend the islands were unequivocal. 

The at tempt will now be m~e _ta.._ give a brief but 
---------

accurate summation of the Honduran Oase. 
-·· ...... . , 

' :...:--

--.. - - The Islands were discovered early in the 16th century, 

perhaps by Columbus on hie way to Oape Gracias a Dios. The 

islands must have been considered a pa.rt of the early Spanish 

territories and inoluded within the governmental organizations 

established. on the mainland. The Honduran Case, p. 16, states-

"- - -it is impossible that no landing was 
made there by the navigators who bestowed on 
them the name of first, San Millan - - - ", etc. 

(There is no necessity to trace the growth and extent of the 

various provinces, districts, or bishoprics which embraced 

that region on the mainland oppos1 te swan Islands. For, 

in no statement regarding their boundaries are the swan 

Islands mentioned as included. (But, see the general 

o artographic 
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cartographic descriptions, .S:UW.8:•) It seems established 

that actual occupation was not ma.de during Spanish rule. The 

Honduran Secretary of State, in his "Memoria - Relaciones 

Exterioree", ( op. oi t., page 21) stated - "Although the 

islands were not populated under the Spanish Oolonial Govern

ment, they did not on that account cease to belong to it •• 11 

The Honduran Case, stated, pp. 16-17 -

"Their depOpUlation is no argument against 
this, being explained by the Indian slave trade, 
as has been indicated above, or because they 
have been occupied only temporarily for fisheries, 
for attack or defense, or because they did not 
inspire much interest in the Spaniards who, 
masters of the immense lands of the Oontinent, 
explored and colonized them in preference to the 
islands, as they were trying to do precisely in the 
region of Taguzgalpa, opposite to which they saw, 
as an integral part thereof, the islands of Sa.ntan
illa!• 

The fa.ct that the islands were given an Eurt>pean name 

indicates, possibly, that they were uninhabited ~d obscure 

at the time of discovery.· (The Honduran Oase misses no 

opportunity, in discussing the founding of a town or the 

delimitation of a province, to point out that the swan 

Islands are adj a.cent.) i. The conclusion 1s reached that during 

the 16th oentury the islands were within 11the jurisdictional 

territory of the Governorship of the Province of Honduras." 

(Honduran Oase, P• 9) The anthori ties relied upon are 

found in the 11Memoria - Rela.oiones Exter1ores 11 op. cit. P• 201 

et seq. (See also - Honduran Oase p. 10). 

Emphasis 
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Emphasis is continually placed on the fact that the 

islands a.re so situated that they must neoessa.rily be 

' l 1 .• 
... .. · t 

seen by those following the trade routes to the mainland. 

Furthermore, the attempt 1, often made to identify them 

with the Bay Islands, the nearest of Which is over 100 miles 

away. Thus (Honduran Oase ... P• 13 et seq.) mention is 

made of the occupation of Chanaj a, Roa.tan, and Ut ila 

(the Bay Islands) by pirates in 1639 and the activities of 

Santillan, oapta.in of a Spanish man-of-war. The swan 

Islands are again described under the name 1'Sa:nta:nilla.na"; 

following the description this sentence appears - "The 

Spanish Government, in 1642, ordered the depopulation of 

the islands. 11 The inference is that 11 Santa.n1llana11 wa.s 

one of "the islands"; the justification for such a statement 

is more than doubtful. (The attempt to make Swan Islands 

a pa.rt of the Bay Islands may be readily disposed of by 

consideration of the treaty, signed November 28, 1859, be

tween Great Britain and Hondul"as in Which Great Britain 

recognized the sovereignty of Honduras over the "Bay Islands", 

such islands being identified by name. SWa.n Islands were 

not included. Honduran Oase, p.· 90). 

The Spanish rule on the mainland oppos1 te the islands 

was often threatened and, upon occasion, extinguished. The 

British and the pirates were the chief aggressors. Thus, 

in 
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in 1699 an Englishman, one William Pitt, settled 1n Yosquitia 

on the Rio Tinto (Black River) and aoted as Governor of 

the Kosqui to Indians and •it is natural to suppose that 

he held the adjaoent islands subject to his dominion, among 

them the Santanilla islands_." (Honduran Oase, p. 19. 

Later, of course, Honduras was to suooeed to whatever rights 

Great Britain claimed on the Kosquito Ooast.:) 

Seemingly the final Spanish organization of this terri

tory was the Intendenoy of Oomayagua.whioh included 

(Honduran Oaae, p. 62) •a.11 the adjacent islands• amobg 

them the Islands of Santan1lla or Swan Islands - - -•. The 

territory of this Province llbeoame the territory of Honduras 

when the independence of the Reino of <hatemala, now 

Oentra1 Amerioa, was proclaimed. This is the lll! ;eos1det1s 

of 18211 • 

Referenoe should be · made here to the "History of the 

Kingdom of <hatemala", 01 ted above. In that work the learned 

author desor1bes the District of Ooma.yagua. The sole mention 

of islands is a reference to the island of Roatan., a brief 

statement of its history being given. (p. 57). The author 
-

has a later chapter ent1 tled. - "Of the Island of Roat an, 

and others, in the Bay of Honduras". Fourteen islands are 

epeo1f1oolly named but no reference is made to Swan 

Islands under any name n~ of reoord. It is stated that at 

the time of the oonquest all the islands mentioned were 

inhabited but only three (Roatan, Guanaja, and Ut1la) 

remained. 
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remained so after the activities of the Spaniards and 

pirates. (p. 318). 

On July 1., 1823, Central America deolared itself a 

sovereign, independent nation. 11 In this memorable Act 

nothing is said with respect to territory." (Honduran Case 

P• 53) The Constitution adopted by the Central American 

Congress in 1824 provided, in Artiole V - •The territory 

· of the Republic is the same as was formerly included in 

the Realm of Guatemala., exoept the Province of Ohiapas". 

{Honduran Oase, P• 55) The Oonet1tut1on of the Province of 

Honduras provided that its territory "includes all that 

belongs and hM always belonged to the BishOprio of 

Honduras." (Ibid). When Honduras became a State it retainm. 

the territory it possessed as a Province. (Honduran Case -

P• 57 ). Its ooneti tution referred to "islands adj a.cent to 

its coasts.• Later constitutions, oonta1ning a similar 

phrase, have been noted above. 

The Oase devotes DUOh effort and spaoe to the oontro.. 

versies with Great Britain over the Mosquito Ooa.at and the 

Bay Islands. Thia discussion is of doubt:t'ul value einoe 

there is no indication that the swan Islands were involved. 

The sole purpose whioh it oan serve is to eliminate Great 
., 

Britain as a possible claimant to territory now admittedly 

under the sovereignty of Honduras. When possession was taken 

of 
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of the Bay Islands by Honduras, after agreement with Great 

Brita.in, no mentioned was made of swan Islands, so fa.:r a.a 

the Honduran Oa.se shows. 

On Jlaroh 5, 1872, the Honduran Congress 11diotated a . 

decree" constituting Kosquitia a department of the govern

ment, 1 ts boundaries to be designated after a.oqu1s1tion of 

soientifio data. They were roughly described - 1 there shall 

be on the east Cape Gra.oias a Dios, on the west the river 

Aquan; on the north the Atlantic Ocean and 1 te a.djaoent 

islands; - - -" • (Honduran Case, p. 103). Ho record of 

exaot demarcation or the meaning of the phrase 11 adja.oent 

islands" is referred to. 

The first reference to American oooupation invoives the 

settlement made by Alonzo Ada.ms in 1893. (Aooording to our 

records even this referenoe is inaccurate. The Honduran 

Oase shows an almost unbelievabJ.e ignorance on the part of 

the Honduran Government concerning aotivi ties on swan Island 

even at the time of Walker•s Expedition and pa:rtioularly 

later). The oooupation of Adams, even without molestation, 

11oould not change the nationality of the islands - - -"; 

"- - -the Islands form an integral part of our territory 

according to our constitutions and lawe. 11 (Honduran Case, 

P• 122) The status of the United Fruit Company is of no 

greater value or s1gnif1oanoe than that of Ad.ams. (Obviously, 

the Honduran Oase is sound in its attaok on the theory that 

Adams 
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Ad.ams discovered the islands in 1893.) 

The recent history of the islands, in diplomatic 

correspondence, has been set out in the introduction. 

The above statements, coupled with the conclusion of the 

Oase, provide the skeleton of the Honduran argument. In 

the note of the Honduran Secretary of State, transmitting 

the Honduran Case (enclosure to despatch from Legation at 

Tegucigalpa- November 21, 1923, 811.0141 Sw a/82) he 

stated that his "Government is most kindly disposed to 

sign a treaty or convention with the Government of the 

United States oonoerning the islands, in which it Will 

be possible to make reasonable oonoeasione in favor of the 

aforementioned radio telegraphic station and American 

citizens who may desire to pursue activities there in 

commerce, agriculture or any other kind of industry.• 

B. UNITED . STATJ.S. 
1. History of the Islands under occupation by 

American citizens. 

An attempt will now be made to summarize material 

available in the Department ts f ilea bearing on the oocup~ 

tion of the Islands by American citizens. One making an 

investigation in the archives of the Department is handi

capped by the peculiarly inefficient system of indexing 

in foroe until about 1906. For this reason no defin1 te 

assertien 
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assertion can be made that the following material is complete 

in all respects. Furthermore, even casual examination will 

reveal that certain documentary material no longer oan be 

fOlillld in the files; iil the case of certain docmments even a 

conj eoture can not . be made · as to their whereabouts. For 

example in a letter to one A. R. Torrey under date of 

November 19, 1898, (232. Dom~Let. 608) and in a subsequent 

letter to one J. a. Jewett under date of February 17, 1899 

(235 Dom. Let. 35) a list of documents on file in the 

Department was given. Many of these documents have not been 

found. However, it is believed that the material is suffioimt 

to give an accurate picture of the history of_ the Islands 

under Amerioan occupation. 

Before this material is taken up in chronological order 

reference should be made to three memoranda. prepared in the 

Solioitor•s Office. These memoranda contain a rather full 

description of certain historical and legal aspects of the 

case. The first bears date April 21, 1914 (811.0141 SW 2/31); 

the second, September 16, 1919 (811.0141 Sw 2/61); and the 

third, August 14, 1924 (811.0141 Sw 8/82 1/2). It is un

necessary, for present purposes, to trace the chain of title 

in private persons. The memoranda referred to may be used 

to suoh end. 

On May 15, 1857, one J. W. Fal>ene addressed a letter to 

the Department (Miao. Lets.) stating that under the Aot of 

Oongress, citizens of the United states may, with the 

approbation 
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approbation of the President, take possession of Guano 

Islands "in the name of the United States"; that he has dis

covered large quantities of guano in the Oaribbean (the 

swan Islands are not mentioned); and that he desired to 

ocoupy. He asked for information and the record in the 

Sombrero Islands case. 

On Ua.y 19, 1857, the same individual addressed a letter 

to the Department (lliso. Lets.) making inquiry about the 

neoesea:ry bond and expressing the intention to •oooupy 1 

certain Islands for the extraction of guano. The attached 

list of Islands: included "Swan Islands". The letter stated -

"the Guano deposits in and upon the Islands described in the 

above list were discovered by the undersigned 1n person or by 

his regularly employed agents during his residence as United 

States Oonsul at OaYenne, French Guiana, from 1848 to 1849, 

and during his subsequent residence as United States Oom

meroial Agent at San Juan 1n Nicaragua on the Caribbean Sea. 11 

On June 18, 19.57, the same individual and one Oharles 

Stearns (from the offioe of the Atlantic and Pa.oifio Guano 

Oo.) addressed a letter (Ilise. Lets.) to the Department 

requesting information as to the bond and asking that a 

national vessel be sent to the swan Islands for soundings, 

eto. Two affidavits were inolosed; they were executed by 

George w. White, shipmaster, and Samuel E. Stearns and were 

"relative 
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"rela1iive to discoveries of guano deposits upon two 

islands in the Oaribbean Sea." (I have been unable to find 

these affidavits but reference is made to them in a draft 

memorandum in the swan Islands file under date of !larch 3, 

1924.) The affidavit of White was executed on June 16, 

1857. It stated, in part, that he 11 - - -took possession 

of the same (uninhabited islands J 1n the name of the United 

States according to the provisions of the Aot of Oongress 

relating to guano discoveries; - - -"· The affidavit of 

Sannel E. Stearns, executed June 17, 1857, stated that 

he accompanied White and that the J;sland was uninhabited. 

It recited - • - - -there was no evidence of the Island 

having been previously oooupied and there was no human 

being upon it at the time of the landing; and that no guano 

had previously been taken from the Island; and that Oaptain 

White took possession of the Island in the name of the 
l 

United States. 11 

On June 24, 1857, the Acting seoreta.ry of State wrote 

to the President (Report Book - No. 7, P• 381) transmitting 

the papers in the ca.ee of Messrs. Duff Green, F. W. Fabens, 

and o. Stearns, "who claimed to be discovers [sio], or 

assignees of the discoverers, of guano deposits upon two 

islands in the Oar1bbean Sea." The letter further stated -

• The Islands referred to a.re a> ubtlees those known to the 

maps as 11 Santanilla" or Swan Islands - - -· The ole.1m is 

that Captain White d1soovered guano on them', : took possession 

of 
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of them in the name of the United States, and has ·so far 

complied with the provisions of the Aot ot August, 1856, as 

to justify the President in declaring them the property of 

the United States.• It was further recited that the 
-. 

a.ffidavi ts showed, 1nter alla, "- 3. That the Islands was 

unoccupied and there was no evidence of 1 ts previous 

oooupation or of any removal of guano from it.·• The letter 

oonoluded ..:. "sinoe there 1s no reason to doubt the ored1-

b111 ty of the affidavits - the case seems to be sufficiently 

made out to bring it within the discretion of the President.• . 

On June as, 1867, Secretary of Sta.te Oass wrote to 

Fabens and Steuma (45 Dom. Lets.· 157) answering their 

letter making inquiry as to the form of bond, . eto., and 

stating -

"The Aot of Congress of .August 18, 1856, (P.L. 110) 
confers a discretionary power on the P~eatdent of the 
United states to deoide whether an Island Whioh has 
not been appropriated by any other nation, and on 
which Guano has been discovered shall •be considered 
as appertaining to the United States•, and whether he 
shall temploy the land and naval foroee of the United 
States to proteot the rights• of the discoverer of 
such an Island., This is manifestly a grave and 
important . duty to be performed ·by the President only 
after all the prerequisites at the law shall have 

· been complied witb. Whether these have been fulfilled, 
especially in regard to occupation and possession . 
after the discovery, it is not now necessary to inquire.· 

"The sole and exolue'ive object of the Aot, as 
written upon its face, is to furnish citizens or 
residents of the United States a supply of guano, 
at a reasonable price. Before the President, in 
his discretion~ ought to appropriate any suoh islands 
to the United ~tates -- he ought at lea.st to be 
satisfied that there is a sufficient quantity of 
Ouano upon it to justify the mes.sure and that this 
1• of a good quality.• 

On 
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On April as, 1868, Fal>ens (Atlantic and Pa.cifio Guano 

Company) wrote to the Department (K1so. Lets.), in response 

to the Department's letter of June 29, 1857, which required 

further evidence of ocoupation and possession. He enclosed 

the reports of agents and an aff1dav1 t of one Ha.rt, an 

employee, who visited the Island and reported on the guano 

deposits. (These documents have not been found). The fact 

was stated that in the early part of 1858, 12 men were 

employed, under an agent, 1n the removal of guano. 

On October a, 1858, Fabens (Atlantic and Pacifio Guano 

Oo.) wrote a letter to the Department (J41so.; Lets). 

referring to previous correspondence and enclosing affidavits 

some of which refer nto the discovery of guano upon the 

swan Islands". (These affidavits have not been found). 

On Karch 7, 1859, the Department wrote to one Albert D. 

Walker, of the Atlantic and Pacific Guano Oompany 

(51 Dom. Let. 115) stating that the Department had been 

informed by Lord Napier, the British Kinister, that the 

superintendent of British Honduras had learned of the 

abandonment of American guano diggers on the Swan Islands, 

"off that coast"; that since there was no .American Consul 

at Belize the superintendent, on his own responsibility, 

had engaged a schooner and effected the rescue of these 

men, employed by the Atlantic and Paoifio Guano Company. 

Reimbursement 
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Reimbursement was suggested. A oopy of this letter was 

transmitted to Fabena, President of the Atlantic and 

Pa.oifio Guano Company by letter of August 15, 1859 

(51 Dom.Let. 18). 

In a file entitled "W.soellaneous papers relating to 

Guano Islands" (draftsman, purpose, and origin unknown -

probable date, 1859) there is a document entitled -

"Report and General L1st of Islands said to contain 

deposits of Guano, which are claimed as discoveries under 

the Aot of 1856, by Citizens of the United States." Swan 

Ialand was included in this 11st. There is a short 

desoriptive statement as follows -

11 8Wan Island Lat. 17° 24• N. Long. 83° 53 f West 
about 4 miles long, two m1ies wide - affidavl ts of 
discovery - June 16, 1857 by Capt. Geo. Valentine 
White U. s. Citizen and Shipmaster and by 88.Dllel E. 
Stearns (oorrobora.tive). The Deponents assign 
their interests to Duff Green, J. W. Fabens and 
associates, oonstituting the Atlantic and Pa.cifio 
Quano Oo. Eleazar R. Ha.rt deposes that the. Island 
was in peaceable possession Of the company when he 
landed in as Feb. 1868, and when he ca.me away 19th 
Ha.rob twelYe men remained 1n possession, preparing 
Guano for vessels expected." 

On February 11, 1863, the Secretary of State wrote to 

one Baldwin (59 Dom.Let. 373) acknowledging receipt of 

his letter of February 10, 1863 (not found) relative to 

the claim of the New York Guano Company to Guano on swan 

Islands; a oertifioa.te was transmitted., 

A copy in the Depa.rtment•s files reads -

"To all to whom these presents shall come, Greeting: 

I certify that the New York Guano Company 

have 

( 
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have filed in this Department satisfactory proof 
of their claim to the guano on great and little 
swan Islands in the Caribbean Sea as the assignees 
of the original discoverers; have filed the bond, 
and taken the steps required by the Act of Congress 
of 18th of August, 1856, entitled 'An Act to authorize 
protection to be given to citizens of the United 
States who may discover deposits of guano! 

IN TESTIKONY WHEREOF I have hereunto set my 
hand and caused the seal of the Department of State 
to be affixed at Washington this 11th day of 
February in the year of our Lord eighteen hundred 
sixty-three. 11 (Memo - Solioitor's Office - August 14, 
1924 - 011.0141 aw 2/sa 1/2). ~ 

:.!-----

The bond of the New York Guano Company may now be 

found in a file in the Office of the Historical Adviser, 

office of the Geographer. This bond was transmitted.to the 

Oomptroller of the Treasury by the secretary of State in a 

letter under date of February 11, 1863. The first "whereas" 

in the bond recites -

"Whereas Joseph W. Fabens a citizen of the 
01 ty and State of New York has discovered a deposit 
of Guano on the Islands in the Caribbean · Sea, called 
Great and Little swan Islands, not being within the 
lawful jurisdiction of any other government than the 
United States of .Ainerioa, and not being occupied by 
the oi tizens of any other Government, and has in 
the name of the United states of · .Ainerica, ta.ken peace
able possession of the same and occupied the same; - _u. 

On Karch 23, 1863, the Department wrote to one u. P. Parish 

(60 Dom.Let. 68) answering inquiries as to evidence in the 

Department relative to the quantity and quality of guano 

on the Swan Islands. It wqa stated -

"It is proper to say that while these proofs 
were considered sufficient to authorize the Govern
ment to extend the protection asked for, under the 

Act 
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Aot of August 18, 1858, the Department is, in no 
wise, responsible for their truth and oorreotness. 
There is no evidence 1n this Department of any 
adverse olaim, to that of the New York Guano Company 
to the island in question.ff 

The Treasury Department prepared a circular under 

date of August 23, 1867 - Nrelative to the Ouano Islands 

appertaining to the United States." This oiroular was 

add.reseed to Oolleotors of Customs to 1nfo1'Dl them of the 

Islands subject to the laws relating to the coasting trade. 

The following notation appears in the oiroula.r - HQrea.t and 

Little Swan, lat. - (Oaribbean Sea). 

Oertifioate for which has been issued to the 
New York Guano Company, New York. u 

On January 7, 1869, a list of the Guano Islands was 
9

trans-. 

m1 tted by the Treasury Department to the Department of State, 

notation of errors a.nd omissions to be noted. The Swa.n 

Islands appeared on the list. (See Jlisc. papers relating to 

Guano Islands - Office of the Historioal Adviser - Office 

of the Geographer). (This 11st appeared under date of 

February 12, 1869, as circular No. l - "Relative to the 

Guano Islands appertaining to the United St ates). In a 

letter of February 9, 1869, - (80 Dom. Let. 262) the 

Secretary of State informed the seoreta.ry of the Treasury 

that save for information on Serrano Keys the Department 

had "no other addition to suggest to the list of Guano 

Islands" prepared by the Treasury Department. 

On November 30, 1895, the Department wrote to 

Henry D. 
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Henry D. Oallender (Dom. Let. 244) acknowledging his letter 

of "20th instant" (not found, · seemingly OaJ.lender asked 

for a oertifioate); he was informed that such were no 

longer issued and that it was impossible to tell whether a 

draft in the files was 1dantio with the certificate 

issued to Baldwin in 1883. Willingness was expressed to 

oertify a copy of that draft "as purporting to be a 

reoogni tion of the faot that the New York Guano Oompany 

had filed here satisfaotory proof of their claim to the 

guano on Great and Little swan Islands. 11 

In 1896, the Oommi ttee on Oommeroe of the Senate of 

the United States had before it a bill for the establishment 

of a lighthouse on swan Island, "belonging to the United 

States•. The Oomrnittee•s report may be found in Senate 

Reports, Bo. 606, 54th O., let a. In this Report it was 

stated, page 215 -

ttThe Swan Islands a:re Guano islands a.nd as such 
were the first Islands taken possession of by 
citizens of the United States after the passage 
and under the provisions of the A.ct of Congress 
in relation to such Islands, ena.oted in 1856. The 
United States, through Jlr. sewardi the then S8 o:retary 
of State, proclaimed in February 883, that those 
Islands were under the proteotion of the United 
States. In the teohnioa.1 phrase of the Aot they 
are • islands appertaining to the Unit ad.States'; and 
they have, for forty years, been owned and oon-
t 1nuouely 1nhab1 ted and operated by 01 tizens of 
the United Sta.tea. They are now owned by 
Ur. Warren x. Blodgett, of Boston, Ma.es. - - -• 

"There 
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"There is no oomplioation in regard to the 
Government of the Islands, su.oh as might exist 
in the case of the larger and more populous islands. 
There are no inhabitants. The island is oooupied 
by four or five inhabitants of Jla.ssaohusetts and 
Oonneotiout, Whose families a:re still living here; 
negro labor is brought during the working season, 
from other Islands, and sent baok when the season 
is done". 

On February 12, 1904, G. L. and H. T. Smith, attorneys 

for Adams wrote to the Department asking if it would receive 

proof under the Guano Aot. The Department answered that 

it would do so but Without prejudice to prior claims, 

adding "this Department would be called upon to consider 

only the question whether the Islands belonged to a foreign 

government, in case euoh government should make a ctlaim 

to it." Ada.ms sent notes and proof on April 14, 1904. 

(Memorandum of October 24, 1907 - Num. File, Vol. 191 -

No. 1804; also Solicitor's Opinions - 1907, Pt. II, p. 808). 

A volume entitled "Sailing Directions of the Oa.ribbean 

Sea" was issued by the Hydrograph1o Offioe in 1907 (No. 64, 

Vol. II, 5th F.d.). On page 330 it is stated "there is a 

settlement on the western Island --- occupied by an American 

company named the Pacific Guano Oompany. In the d:ry: 

season 60 men are constantly employed, the export of 

phosphate averaging 10,000 tons". 

On .August 10, 1909, the Department of Oommeroe and 

Labor wrote a letter to the Department of State (Num. File -

Vol.' 
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Vol. 191, No. 1804/17) in which was quoted a telegram of 

the State Department of August 4, 1909, as follows: 

"From information before Depa:rtment it appears 
Swan Island no longer explo1 ted for guano but it 
used for raising fruit. R.S. 5578 contemplates 
abandonment of guano islands by United states after 
guano has been removed. Department therefore . unable 
to authorize oleara.noe of Amerioan Schooner 
1 Independenoe Seoondt ooastw1se to swan Island 
Oaribbea.n Sea." 

An enolosure was a letter from the Oolleotor of Ouetoms 

of Mobile in whioh he stated that Alonzo Adams, had, in 

person, given the following information. In 1904, he was 

working for the Albion Ohemioal and Export Company on the 

Swan Islands. He was ordered to abandon the Islands and 

did so~" but returned the next day and 11 eettled the Islands 

in his own name as an Amerioa.n citizen, raising the 

Amerioa.n Flag. 11 In Maroh 1904, aoting under Sections 5570 

and 5578, R. s. u. s. Jlr. Adams filed a petition with the 

Seoretary of State as disooverer or settler of these 

Guano Islands. · S1noe then he has been operating them 

as Guano Islands. During the week of July 27, 1909, he 

deeded the Islands to the swan Island Oommeroial Oompany. 

He olaims that he had been given authority by the Bureau 

of Navigation to trade ooastwise to the Islands with 

.American vessels and that he had brought tobaooo into 

Key West from the Islands free of duty under authority of 

the Seoreta.ry. 

In February, 1908, the Department .was not advised as 

to 
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to the extraction of guano on the islands in oomplianoe 

with the Guano Act. (Kemo - Solioito:rs Offioe. - April 21, 

1914 - 811.0141 SW 2/31 - P• 4). 

In 1908 the American Consul at · Port Limon advised 

the Department of the oomple tion, by the United Fruit 

Company, of a radio station on the islands. (Ibid). 

On .August 4, 1909, G. L. and H. T. Smith, attorneys 

fo:r the swan Island Oommeroial Oompa.ny, wrote the Department 

asking for protection, notice having been received that the 

Honduran Government intended to send a war-ship to the 

islands. The Department replied, on SePtember 81, 1909-, 

that the whole status of the oompany waa being carefully 

considered. (Ibid). 

On September 25, 1909, this Depeztment informed the 

Treasury Department (in reply to a request as to whether 

the islands were a part of the territory of the United 

States) that it was awaiting the production of evidence 

by the oompany alleging ownership of the islands to the 

end that 1 t might be determined whether protection under 

the tllano Act should be given. At this time an attorney was · 

in consultation with the officers of the Departments of 

State and Treasury with respect to this evidence and a 

bond. Such evidence was not produced. (Ibid. p. 5 et seq.) 

In 
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In a memorandum of the Solicitor's Offioe under date 

of April 21, 1914 (811.0141 SW 8/31) reference is made, 

page 3, to an affidavit of Adams dated Ka.roh 14, 1904, in 

which it was alleged: 

"I had been employed by the Albion Ohemioal 
Export Company of Boston to 11 ve upon the islands 
and manage their business at that point and I 
remain~d in that employment until February 5, 
1904; I was then notified by ea.id oompany to 
abandon said islands, to discharge all of the 
other employees of said oompa.ny and to move from 
the islands. I at once resigned 1ll'/ position with 
said company, both leaving the 1sla.nda a.nd taking 
with me all of the other inhabitants, leaving the 
islands wholly unoccupied and unclaimed. And on 
the sixth day of February, 1904, I returned to the 
islands again and took possession thereof, the same 

. being at that time wholly unoccupied and unclaimed 
by any person, and since that time I have occupied 
the islands in my own right and at my own exp~neei 
I therefore respectfully insist that I am entitled 
to the protection of the United States Government 
under the terms of Section 5570-5578 of the Revised 
Statutes of the United States and respeot:f'ully pray 
for suoh proteotion." 

On November 13, 1911, the Navy Department tranami tted 

to the Department of State (811.0141 SW 2/29) an official 

report made to the Navy Department under date of November a, 
1911. In this report 1 t was stated: The inhabi tante 

of the Islands consisted of the foreman, a British negro, 

of the swan Islands Oommeroial Oompa.ny, five negroes, all 

British eubjeots, and two Americans, engineer and operator 

of the United Fruit Oompany•s wireless station. One 

w. Cole Adams, son of Alonzo Ada.ms, and manager of the Swan 

Islands Oommero1al Oompany, had 11 ved there and oooasionally 

lives 
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oooasiona.lly lives there for periods of two or three months, 

with his family.· The .Amerioa.n flag is hoisted over the 

Islands and the United States ia believed to have juris

diction. No guano operations are being carried on and 

there had been none for several years. Probably operations 

will not be resumed. Ooooanut groves have been planted 

and shipments of satinwood are made. No political organize,.. 

tion existed on the Island. 

In a letter from the Department of Agriculture to 

this department under date of Deoember 10, 1927, (811.0141 

SW 2/93) it was stated that the Weather Bureau had 

established an offioi&l station on the islands in June, 

1914, and had maintained it until August, 1927, when the 

Tropical Wireless Station was moved away. 
r:' 

The Central .American and !fexioo Pilot ea.st coast, 

published by the Hydrograpbic Office (H.O. H0 • 130, 1927) 

states that in 1920 five Americans and 14 Oaymanians were 

living on the Islands. It is further stated that 'guano 

was formerly shipped from the Islands, but the deposits 

have been exhausted." 

a. 5!ontention of the United States, as dip],o!T§tioa,l.ly 

presented. 

There is 11 ttle that oan be added to the statements 

in the Introduction sinoe this Government has not 

presented 
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presented a detailed exposition of its assertion of 

sovereignty. However, the Department made the following 

posi t1ve statement in a telegram to the American Legatim 

at Teguo1galpaunder date of Karoh 1, 1929 (811.014 Sw 

2/117) in response to a telegram from the Legation 

informing it of the possible intent of the Honduran 

Congress to place an armed guard on Swan Islands ·-

"Upon verification of present reports you 
are :requested to address to the Minister for Foreign 
Affairs a note stating that under the terms of 
an Aot of Congress of the 18th of August 1858, the 
Dominion of the United States Government was ex
tended over the swan Islands, February 11, 1863, 
and that the sovereignty of the United States 
atta.ohed to those Islands as of that date - - -s 

nyou will add that in view of these fa.ota 
this Government hopes that the Government of Honduras 
will refrain from the performance of any aot of 
assumption of jur1sd1ot1on over the Islands in 
question." 

This inatru.ot1on was carried out. 

It is apparent from this instruction and from the 

material set out in the Introduction that the United States 

has based its oase, diplomatically, on discovery and 

occupation and the exploitation of the Islands unde:r the 

Ouano Act. In a subsequent section of this memorandum 

an attempt will be ma.de to trace the position of the 

Department, with respect to sovereignty over SW8ll 

Islands, from the date of earliest occupation of the 

Ialsnds to the present time. Other official p:ronat.moements 

in tbie oonneotion will be included. 
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IV. 

THE GUANO ACT OF 1858. 

A. Generally Oons1dered. 

This act became effective as of August 18, 1856, 

(11 Stat. 119) and was later carried under sections 557.Q... 

5578, Revised Statutes. It may now be found under Title 48, 

United states Ood.e, sections 1411-1419. For oonvenienoe 

of reference the Act is oopied in its entirety. 

"Section 1411. Guano districts; claim by 
United States.--Whenever any citizen of the United 
States discovers a deposit of g11a.no on any island, 
rook, or key, not within the law:f'ul jurisdiction 
of any other government, and not occupied by the 
citizens of any other government, a:nd takes peace
able possession thereof, and occupies the same, 
suoh island, rock, or key may, at the discretion 
of the President, be considered as eppertaining to 
the United states. (R.S. R 5570.) 

"1412. Same; notice of discovery, and proofs.-
The discoverer shall, as soon as p17aotioable, give 
notioe, verified by affidavit, to the Department of 
State, of such discovery, occupation, and possession 
describing the island, rook, or key, and the latitude 
and longitude thereof, as near as may- be, and show
ing that such poeseesion was ta.ken in the name of 
the United States; and shall furnish satisfactory 
evidenoe to the State Department that suob island, 
rook, or key was not, at the time of the discovery 
thereof, or of the taking possession and occupation 
thereof by the claimants, in the possession or 
ocoupation of any other government or of the citizens 
of any other government, r:befe>reLtheieame shall be 
considered as appertaining to the United States. 
(R.s. e ss11). 

0 1413; Oompletion of proof on death of dis
coverer. - If the discoverer dies before perfecting 
proof of discovery or fully complying with the pro
visions of section 1412 of this title, hie Widowi 
heir, executor, or administrator, shall be entit ed 
to the benefits of such discovery, upon complying 

With 
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complying with the provisions of this chapter. 
Nothing herein shall be held to impair any rights 
of discovery or any assignment by a discoverer 
recognized prior to A~ril a, 1872, by the United 
State& (R.S. I 5572). 

"1414. Exolusive privileges of discoverer.~ 
The discoverer, or his assigns, being citizens of 
the United States may be allowed, at the pleasure of 
Oongrese, the exciua1ve right of occupying suoh 
!sland,rooke, or keys, for the purpose of obtaining 
guano, and of selling and delivering the same to 
citizens of the United States, to be ueed therein, 
and may be allowed to charge and receive for every 
ton thereof delivered al.onfside a vessel, in proper 
tubs, within reaoh of ship s tackle, a sum not 
exceeding $8 per ton for the best quaJ.i ty or $4 
for every ton taken while in its native pia.oe of 
deposit. (R.s. B 5573). 

"1415. Restrictions upon exportation.--No 
guano shall be taken from any island, rook, or key 
mentioned in section 1411 of this ti tl!, except for . 
the use of the o1t1zens of the united s,;ates, for 
the purpose of being used therein, and to none 
others, and at the price prescribed, and to provide 
all necessary fatJ111 ties for that purpose within a 
time to be fixed in the bond; and any breach of the 
provisions thereof shall be deemed a forfeiture of 
all rights accruing \lllder and by virtue of this 
chapter.· (R.s. B 55_74.) 

11 1416. Regulation of tre.de.-The introduction 
of guano from suoh ie'1.ands, rooks, or keys shall be 
regulated as in the coasting trade between different 
parts of the United States, and the same laws shall 
govern the vessels concerned therein. (R.S. I 5575.·) 

"1417. Criminal jurlsdiotion.-All acts done, 
and offenses or crimes committed, on any Island, 
rook, or key mentioned in section 1411 of this title, 
by persons Who may land thereon, or in the waters 
adj aoent thereto, shall be deemed oommi tted on the 
high seas, on board a merchant ship or vessel 
belonging to the United States; and shall be punished 
according to the laws of the United states relating · 
to such ships or vessels and offenses on the high 
seas, which laws for the purpose aforesaid are 

extended 
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extended over au.oh islands, rocks,, and keys. 
(R.S. 0 5576.) 

"1418. Employment of land and. naval . forces 
in protection of rights. -- The President is 
authorized, at his discretion, to employ the land 
and naval .. forces of the United States to protect 
the rights of the discoverer or of hie widow, heir\ 
executor, administrator, or assigns • .. (R.~. I 5577.1 

11 1419. Right to abandon islands .. - NO.thing in 
this chapter contained shall be construed as obliging 
the United States to retain possession of the islands, 
rocksy or keys, after the guano shall have been 
removed fr~m . the eam••" (R.s. I 5578.) 

Shortly after the passage of the above act the Seer• 

ta.ry of State wrote to the Attorney General (May 25, 1857 -

45 Dom.Let.· 52) asking for an opinion on the aot. There 

was no reference to the question of sovereignty or the 

exercise thereof. 

The opinion requested wa.s duly rendered on June a, 
1857 (9 Ops. 30). The Attorney General said -

"The President may d.Oi!l~ider,1an island as apper
taining to the United States, and protect it ac
oord1nglyL upon the following facts being established: 

l. 1nat a deposit of guano has been disoovered 
upon it by an .American citizen. 

a. That it 1s not within the lawful jurisdic
tion of any other government. 

3. That it is not occupied by the citizens of 
any other government. 

4. That the disooverer has taken and kept peace
able possession thereof in the name of the United 
States. 

5. That the discoverer has given notice of 
these faots as soon as practicable to the State De
partment, on his oath. 

6. That the notice has been accompanied with 
a description of the island, 1 ts lat1 tude and longitude. 

7. That satisfactory evidence has been furnished 
to the State Department showing that the island was 
not taken ou.t of the possession of any other govern
ment or people. 

11 After 
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"After the President shall be satisfied on these 
points, and shall thereupon deoid.e to trea.t the island 
as an appurtenance of the United States, he may allow 
the discoverer or his assigns to keep exclusive 
possession for the purpose of taking off the guano 
and selling it. But before this exclusive right oan 
be given to the discoverer, he nnet give bond to the 
United. States, with good sureties, and in a sufficient 
penalty, oondi tioned that he will sell guano to no 
one but residents of the United States and to them 
only for the purpose of being used in this country; that 
he will sell it at a price not exceeding the max1Dl.m 
allowed by the aot of Oongress; that he will provide 
all needful facilities for getting the guano off 
within a certain time; that he will give up hie 
possession whenever his right to hold it shall be 
lawfully terminated; and, generally, that he will 
obey the laws of the United States on the subject.· 
I have given~ not the form · of bond, but the substance 
of ll'hat it 0t1ght to contain.· 

n'l'he discoverer will then hold the island 0 at the 
pleasure of Congress•. (Act 18th .August 1856, seo.'; 
11 Stat .• at Large, 119.) This phrase means that 
Congress may terminate the possession when it pleases. 
If it 00t1ld be construed as a condition precedent, so 
as to make 1 t neoessa:ry that another_ a.ct of Oongrees 
must be pa.seed to authorize the taking of ppssession, 
this a.ct would be nugatory altogether. It is not to 
be presumed that any legislative body w0t1ld pass a 
law covering the Whole class of ca.13es, and. then 
forbid that it shall go into operation without another 
law for eaoh particular case. General regulations 
are made for the very purpose of saving . the necessity 
Which would otherwise exist of having eaoh 1nd1vidual*s 
rights or duties specially prescribed; There is 
nothing to o,ontravene this gener_al principle, even 1n 
the form of expression here used. It is teobnioally 
accurate to call one a tenant at rn who holds an 
estate liable to be terminated whenever his landlord 
sees fit. Under this a.ct, the discoverer of a guano 
island is the nation 1s tenant at Will, and that will 
(or pleasure, Whiob signifies the same thing) is to be 
expressed by Congress When.ever the nation . may desire 
to put an end to the estate granted. 

ttThe President is not bound . age.inst hie own con
viotion of public policy, to declare any partioula.r 
island as appertaining to the United States. The l'8,W 

forbids him to do so before the prerequisites above 
mentioned are complied ·w1t).l, and leaves it to his 
discretion afterwards. But he ID8iY do it without 
waiting for an adverse claim to be set up." 

In 
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In 1859 the Attorney General was called upon to render 

an opinion as to whether or not an American 01 tizen should 

be protected in the exploitation of guano on Oayo Verde, an 

island claimed by Great Britain. He said (9 Ops. 406) -

1 In the present aase Oayo Verde is distinctly 
asserted by the British Government to be within 
1 ts jurisdiction. The President has no right under 
the law to annex the island to the United States, 
or to put any Amerioan . oi t1zen in possession 
of it, unt.11 the diplomatic question :raiae.d by the 
British minister shall be finally settled, and not 
then unless it be settled in our favor.• 

As a result, doubtless, of these opinions, Lewie Oass, 

Secretary of State, prep&Ted, October s, 1860, a document 

entitled •Facts to be established to enable the President 

to exercise the power conferred by the Aot of Congress of 

August 18, 1856, relative to Guano Islands•. Paragraph 7 

thereof laid down the requirement -

"That satisfactory evidence has been fur
nished ta the state Department showing that the 
island was not taken out of the possession of 
any other Government or people.• 

The certificate (supra) issued to the New York Guano 
j ao. made no specific mention o! occupation and possess1on0 

However, in the Johnson's Island Guano folder (Office of 

the Historioal Adviser - Archives) there is a document whioh 

appears to be a certificate issued to the Pacific Guano 

oo., discoverer of guano on Johnson's Islands. This docu

ment recites that the Oompany gave - •the required notice 

of the disoovery of guano on and of the occupation of 

Johnson ts Islands, in the Pao1f1c Ocean, in the name of the 

United 
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United. States of .America. - - -". It may have been cus

tomary to make such reference to oooupation in the name 

af the United States. (See certificate relating to 

Nava.sea Island - set out in the case of Jones v. Upi ted 

State1, 137 u.s. aoa, at aos). The Act (u.s.o. B 1418) 

and the opinion of the Attorney General (9 Op.s 30) speak 

of the giv1ng of notice that possession has been ta.ken ' in 

the name. of the United states. 

It may be of value to quote again from a letter of 

Seoret8,,l"y of State Oass to Fabens and Stearns. (June 29, 

1857 - 45 Dom.Let. 167). 

"The Act of Congress of .August 18, 1856, 
(P.L., 110) confers a d1soretionary power on the 
President of the United States to decide whether 
an Island whioh has not been appropriated by 
any other nation, and on .wh1oh Quano has been 
discovered shall •be considered as appertaining 
to the United States', and whether he shall 
•employ tb.e land and naval forces of the United 
States to proteot the rights* of the discoverer 
of suoh an Island. This 1s manifestly a grave and 
important duty to be performed by the President 
only after all the prerequisites of the law shall 
have been complied with. Whether these have been 
fulfilled, especially in regard to oooupa.tion and 
possession after the discovery, it is not now nec
essary to inquire. 

"The sole and exolus1 ve object of the Aot, as 
written upon ite face, is to furnish citizens or 
residents of the UnitecIStates a supply ot: guano 
at a reasonable price. Before the President, 1n 
his disoret1on1 011ght to appropriate any such island 
to the United states - he onght at least to be 
satisfied that there is a sufficient quantity of 
Guano upon 1 t to justify the measure and that this 
is of a good quality.• 

Substantially 
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Substantially the same .statements w.ere inade by Oass, 

Secretary of State, to Messrs. Wood and Grant in a letter 

dated July l, 1857 (47 Dom.Let.166). One sentence reads 

- •Before assuming, therefore, the grave responsibility 

involved in declaring a guano island to belong to the 

United States, he C the President] met be satisfied that 

the guano found upon it is in sufficient quantity and . 

quality to justify the measure. 11 

This statement ought be read in conjunction with a 

recent statement made in a letter from the Department to 

Henry Oabot Lodge, under date of August as, 1922, 

(811.0141 SW 2/77): 

n In so far as the Guano Islands Aot 
is concerned., I may state that 1 t has never 
been authoritatively determined that . the United 
States claims any sovereignty or territorial 
rights over Guano Islands, wbioh appertain to 
the United Stat es, other · than that neo essarily 
exercised 1n the proteotion of American citizens, 
who a.re engaged in the removal of guano tht:refrom'!. 

It is diffioul t to determine the exao_t legal eigni-

fioa.noe of acts performed under the Guano Act. A reading 

of the debates in the Senate prior to the passage of the 

act (Oongreeaional Globe - 34th o. ls~2nd s, 1856) 

demonstrates that the primary purpose of the aot was to 

facilitate the exploitation and carriage of guano to the 

United states, for the benefit of agricultural interests. 

Tb.is end gained no one seemed to have much oonoern over 

the e.xa.ot legal status of guano islands during exploitation, 

or 
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1 or thereafter. However, some discussion did oenter 

arQmd this phase of the question. The original bill, 

as amended by the Committee on Foreign Relations, pro

vided, in ·Seotion 1, that .guano islands may 

•at the discretion of the President of 
the United States, be considered as appertaining 
to the United Sta~es for the use and .behoof 
of the disooverer or discoverers, and his or 
their assigns, and may, at like discretion, 
be taken possession of in the name of the 
United States with all necessary formalities. 

Seotion 4 provided -

"That nothing in this aot contained shall 
be construed obligatory on the United States . 
to retain possession of the islands or territory 

2~ 1 

as aforesaid, for the said discoverer or discoverers, 
or assigns, or for the United States, after the 
guano shall have been rq~ed from the same. 11 

Thus the bill drew a clear distinction between a 

possession for the disooverers and a possession for the 

United States. An amendment was offered in virtually the 

same form as that of the present .AOt. {Ibid, pp. 1696-1697). 

Kr. Olayton said -

"I think there is nothing in the bill Whioh 
obliges this Government to assume other du ties than 
those Which a.re devolved on it by the gene:ral 
prinolplee of international law. I take 1 t for 
granted that the Government is bound to take 
proper ca.re of these discoveries. This bill oarries 
out what I suppose to be the general principle of 
law! and explains to the people of the country the 
d.ut es of the Government Whenever .any one of these 
islands shall be discovered; and, as far as I am 
able to understand it, it does not go at &11 beyond 
.the general law on the subject.• ( Ibid, p. 1697). 

Hale 
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Hale of Bew Hampshire asked why there need be legis

lation for guano islands since rights of discovery of 

undiaoovered lands a.re determined by the Law of Nations 

and since the Government would enforce the rights of 

discovery of its citizens. Ola.yton, . of Delaware, made 

answer that the Government was not so obligated; seemingly 

his idea was that the proposed Act would impose such 

obligation. ( Ibid .. p. 1097).1 

Seward, who proposed the bill, explained the object 

which he had in view. Peru had a virtual mon0poly on guano; 

the price was too high. The aot was designed to encourage 

Amerio an citizens "to seek out, .·and to appropriate to the 

uses of the United States, under the authority of law, 

other deposits than those of the State of Peru". He added -

11 It is probably true that the discovery would inure, when 

made by a citizen of the United States, to the government 

for the benefit of the Whole people; but a discovery which 

inures to the benefit of the whole people of the United 

States brings upon all the people of the United States the 

responsibility of making it pra.otioa.ble and available. " 

Seemingly he did not ant1o1pate a case arising Which would 

involve the question of sovereignty. For, he said (ibid -

P• 1698) •If there wa.s any suoh thing as a prospect of 

dominion to be seoured to the United States resulting from 

the 
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the discovery and oooupation of these islands, it would be 

a subject for some jealousy, but the bill is framed so as 

to embrace only these more . ragged rooks, Which are covered 

with this deposit in the ocean, whioh are f1 t for no 

dominion, or for anything else, except for the guano which 

is found upon them. There is no temptation whatever for 

the el>use of authority by the establishment of colonies 

or any other form of permanent oooupation there. - - -The 

bill 1 ts elf then provides that whenever the Guano should 

be exh~eted, or oeaee to be found on the islands, they 

should revert and relapse wt of the juriediotion of the 

United States.• 

The bill OaTried the olause that within the President's 

disoret1on an island should_ be considered. •as appertaining 

to the United States for the use and behoof of the dis

coverer or discoverers - - - 1 • Fessenden moved to strike 

ou.t the words 11 for the use and behoof - - -", saying 

(ibid, p. 1740) - "The United States ought not to hold 

an island of this kind When discovered for the use and 

behoof of anybOdy. They hold it as their own, but in 

oona1derat1on of the discovery and certain things to be 

done, they grant the exclusive right to use it to 

particular persons. 11 Answer was ma.de by Kason - "These 

guano islands, 1 t is well understood, have . no value in 

the world except for the deposit on them - What has been 

put 
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put there by the birds. The bill provides that, When the 

deposit is removed, if it ever shall be, the title of the 

United States shall cease, and the . island be abandoned; - - 11 

(Ibid, p. 1740) Fessenden continued - "We do not mean -

certainly I do not desire that the idea. shall be conveyed 

by this bill, to take possession of these islands for the 

use of anybody but the ·people of the United states, just 

as any other Government t ekes possession of an unknown 
. 
country for the benefit of its people. I do not wish the 

idea held out that these parties acquire any rights in 

consequence of Q1r Government taking possession". The 

amendment was agreed to (Ibid, p. 1740). The bill passed 

after a discussion of coats and prices. Seemingly there 

was no discussion in the House. 

It is difficult to account for the confusion Which 

attended the d1souss1on of the aot, prior to passage, and 

has attended .administrative action subsequent thereto. 

The absence of a clearly defined position is attributable, 

perhaps, to the idea, and in some oases, fao .t, that guano 

islands a.re barren 0t1toroppings of rook in the ocean, -

possessing no value save their deposits. 

In 1873 the question of a certain person's right to 

deposits on a PatJifio guano island came .before the Attorney 

General •. In the course of his opinion the Attorney General 

said ( 14 Ops. 608 at 610) -

"Upon 
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•Upon appl1oat1on at the offioe of the Secretary 
of State I am told that 1 t has been the course of 
that Department to recognise suoh islands only 
While ooaup1ed for the purposes of procuring ,guano, 
and therefore, upon a cessation of suoh oooupazicy, 
they become open again to disoovery, possession, eto.• 

Inferentially, one gathers that upon . cessation of the 

exploitation of guano the islands are permitted to revert 

to their former unclaimed status. 

In 1879 the status of Christmas. Island, in the Pacific, 

came in issue between the United States and Great Britain. 

The guano deposits were.discovered by .AJDerica.n oitizens 

and exploited under a certificate of this Government. It 

appears that formal possession was ta.ken in 1872 by the 

United States Ship NARRAGANSETT. The British Government 

professed some claim to the island; on Januarr 29, 1879, 

the British Minister addressed a note to the Secretary of 

State asking 0whether the Government of the United States 

has finally abandoned and withdrawn its claim to the 

island in question•. In reply (April 1, 1879) S8oretary 

of State Evarts traced the history of the islands under 

.American oooupation . and oonoluded -

• There being no other papers tooohing the 
question . of ownership to the guano deposits on 
said island than those mentioned above, and no 
notifioation that said. company . hav.e abandned the 
island on file in the Department, they are still 
considered to be entitled to the protection 
guat"anteed by the laws . of the United States in 
their possessa;ry right, so far as .suoh 90oupat1on 
may be necessary to seoure the company or its 
assigns the deposits of guano found thereon." 

Thus 
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Thus, no absolute assertion of sovereignty was. made despite 

the formal ta.king of possession. Later a British ma.n,.;.of-wa:r 

took possession of the island (then not occupied) on be

half of the British Government .. . The .American Minister 

was instmoted to oall the above letters to the attention 

of the British government and •to reserve all other ques

tions which may grow cnt of the reported occupation of 

the island•. (For.' Rel., 1888, Pt. l, PP• 712-714; 727-728). 

Seemingly Bri tlsh annexation .. was. not further disputed. 

On December 8, 1904, enquiry was made. by the firm of 

Howson . and Howson . as to the protect ion of patent rights 

on Christmas . . Island.. A reply has . not been found although 

one is noted. However, there does appear, a. draft reply 

(Dec. aa, 1904) in Which it was stated -

1The United states possesses no sovereign 
or territorial rights over guano islands. It 
simply protects American citizens Who discover 
guano on an island, or their assigns, 1n the 
prosecution of their enterprise Which extends 
only to appropriation .. and disposal of. guano". 

(This statement was approved by A. A. Adee - see Christmas 

Island Folder - Office of the Historical. Adviser). 

On :November . 22, 1905, one W. s. Oa.r,ter wrote the 

Department, asking if he .might . purchase Navassa Island 

from the United States. He was .informed that. •this 

Government possesses no territorial. sovereignty over the 

island of Navassa •. " (Sol.s Op.a, 1907, Pt. II, P• 630). 

On the general subject of abandonment of a. guano 

island it has been said - (Oct. 19, 1903 - Gresham to 

Gardon 
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Gordon, 194 Kiso. Lets. 57) .. 

1 .As to whether the non.-;.use of the privi
lege of working the guano causes a forteiture 
thereof, the law 18 silent upon the subject, 
and the Department has never prescribed any 
method of procedure in such case. The Depart
ment has never attempted to determine What 
oonsti.tutes abandonment . of a guano island and 
it seems probable that . this question should be 
deoide.d by the courts, . the c.ase ar1s1ng.·u 
(Sols. Ops. 1907, .pt. II, P• 631). 

') l .7 , .... , - '-

In 1911 there a.rose the question . of making Navassa 

Island. a ligh~hoo.se reservation. On July 1, 1911, /?) 

the Attorney General wrote the Secretary of Commerce and 

Labor, in part, as follows: 

11 There is nothing in the Act of Congress 
of August 18, . 1866, from Whioh it oa:n be said 
that 1 t was intended by said act to recognize 
title 1n the discoverer or to assume on behalf 
of his government complete title, but on the 
oon trary, . 1 t is clear that the Aot meant . only 
to protect the discoverer for the purpose of 
obtaining and shipping guano. and . that the .- Guano 
Islands lw·ere in no sense to become part ,of the 
territorial domain . of the United states .'•' - - -

"However, one of the citizens of this Govern
ment discovered the Island of Navassa and its 
g11ano deposits and took _ actual possession, not 
merely eynibolioal possession, by planting a flag 
or ereoting tablets With inscriptions thereon 
or the like, and he and hie assigns .have . since 
maintained that .possession, and it does not 
appear . that the quasi title or jurisdiction 
assumed by the United States has at any time been 
abandoned. The said island is still one of the 
Guano Islands belonging . to this country and further 
the language of Section four . of said a.ct suggests 
that this Government ma;, r etain possession after 
the guano shall have been removed from the island, 
although it may abandon it shall Oongrese see 
fit to do so. - -

The 
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19 The island 1s now under the sole . and 
exclusive jur1sd1c.t1on of the United . Sta.tea and 
out of the jurisdiction of ,any other government, 
and 1 t is recognized and .. considered . as pertaining 
to the United States, though not a part .of 1 ts 
territorial domain. 

2~8 

•Should Oongrees, therefore, aithorize the 
erection of a light-house . on Navassa Island, such 
~tion 1n authorizing the erection of the ligbthQ.l&·e 
and making an . appropriation :for the expenses of ,the 
same, would be o,omplete. and sufficient". (Sols.· 
Ops. - 1917, Pt.- II, P• 673). 

In oonsequenoe the President issued a. Proclamation, dated 

January 17, 1916, reserving Navassa Isle:nd. for light

house purposes • . This proclamation recited that . the island 

"is now under the sole and exclusive jurisdiction of 

the United states and out of the juri'sdict1on of any 

other Government"; that Oongress had appropriated money 

for the construction of a lighthouse on . the island; and 

that the reservation was deemed necessary 1 1n the public 

interests, subject to suoh legislative action as the 

Congress of . the United States may take w1 th respect 

thereto.·• (Ibid, P• 676).' 

. Al though the determination of sovereignty lie a w1 thin 

the province of the executive branch of the government yet 

we may consider the few ca.sea in the Federal courts in 

Which the Guano .Act was brought 1n 1sBUe. 

Graflin· V. Nave.sea PaoRhate oo.~.JDunoan petitioner) 
35 rea:.~ (o.d., JI/JC.• 1888) 

This was a petition by the widow of one Captain Peter 

Duncan to have an alleged d:OWer in the Island of !lave.sea 

assigned 
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assigned to her or to be allowed a gross sum as a reason

able compensation for the same. The petition alleged that 

the petitioner's late husband discovered a deposit of guano 

on the Island, took possession, and upon presentation to 

the Department of State of evidence of d1eoovery, oooupation 

. and peaceable possession was deola.red to be entitled to 

the rights secured under the Guano Act. It· further alleged 

that through mesne assignments the title to the Islan~ 

became vested in the Na.v&sea Phosphate Company and that the 

petitioner never joined in the deed by whioh her late hus

band o onveyed his t 1 tle and interest and never released 

her dower therein. It was further alleged that under the 

Quano .Aot the United States assumed jurisdiction of the 

Island, that a heritable estate vested 1n the husband and · 

that, upon hie death, the petitioner became entitled to 

dower. 

The defendant Company was in the hands of receivers. 

They demurred to the petition, contending that the Husband's 

interest in the Island gave the petitioner no right of dower 

and that there was no Government ba.ving territorial juris-· · 

diction over the Island to Whose laws the petitioner could 

appea.l in support of her alleged right. 

The Oourt sustained the demurrer and the petition was 

dismissed. 

The Court said - page 475 -

"Looking 



- 80 -

"Lo0k1ng to the language and purpose of the aot 
of congress, whioh is entitled 'An Act to authorize 
protection . to be given to citizens of the United 

2 :-50 

States 19ho may discover deposits of guano•, we find 
nothing which indicates that it was the intention of 
Congress to olaim title to or to recognize in the 
discoverer, who was to be protected in the exclusive 
oocupanoy of the island for the purpose of obtaining 
and . shipping guano therefrom, , any title to the land; 
on the contrary, the provisions of the law entirely 
negative any idea that such islands were in any sense 
to become part of the territorial domain of the United 
States. It is clear that the United States extends its 
proteoti~ to the discoverer and his assigns solely to 
enable him to obtain the guano. '!'he act of Oongress 
does not authorize or countenance the establishment of 
any form of governmental authority or local tribunal; 
it does not look to colonization or permanent settle. 
ment •· It treats these islands, as in fact they a:re, 
as uns,:11 ted for permanent settlement by civilized 
oonm11n1 ties, and as only tempor,arily occupied for t.he 
purpose of obtaining the guano.' In order that Wh11e 
thus temporarily occupied by citizens of the United 
States. the occupants may. not be without some lawful 
means of suppressing disorders, the ac.t provides 
tha.t all offenses or crimes oommi tted by persons who 
may land on such island or in the waters adjacent 
thereto shall be deemed to have been committed on 
the high seas on board a merohant vessel of the · 
United States, and . be punished according to the laws 
of the United states relating to such vessels and 
offenses on the high seas. It seems to us impossible 
to escape the conclusion that all that was intended 
was to afford governmental sanction and protection 
to the exercise of a oommercial privilege, by whioh 
guano might be obtained and furnished for the use 

· Of a.grioulture in the United states; and it does not 
seem to us maintainable tha.t, by extending this sort 
of protection. for this purpose .to an enterprise to 
be carried on upon small, uninhabitable ooral islands 
in remote seas, the a.ct of congress extended to them 
the oormnon-law doctrines applioe.ble to heritable 
estates in 18Jld in highly oiv111zed communities, 
including the widow's right of dower in lands of her 
husband, disposed of by hiJft in his 11fe..t1me without 
her concurrence. D01rer is always dependent upon the 
lex .J..ooi re1 si tae, and it is obv1ons that no system 
'of'""law has ever been established on the island of 
Nava.sea, except so fa:r as, for the punishment of 
offenses by those temporarily occupying. it, the 
maritime le,r with regard to offenses upon ships of 
the United states ha.s been ma.de applioable to it.• 

The 
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The case was taken on appeal to the Supreme OOUJ:'t of 

the United States (137 u.s. 647 - 1891). The Supreme Court 

affirmed the decree of the lower court but did not find it 

necessary to pass upon the .question of the sovereignty of 

the United States .over the Island. It contended itself 

with holding that the petitioner's late husband had no 

more than. a license .. to occupy the Island for the purpose 

of removing guano and that his interest could not be 

considered to be an estate in land but rather an estate at 

the will of the United States and not subject to dower at . 

common law. In the course of the opinion the Ooort said 

that 1 t was a matter of grave doobt whether the oomnon law 

as to dower. could be held to be in force in the Island of 

Navassa.· 

The Oourt further said -

•oongrees has not legislated oonoerning any 
otvil rights upon guano Island; but has left such 
rights to be governed by whatever laws may apply 
to citizens. of the .United States 1n countries having 
no o1v111zed government of their own. 11 

Since the Coort.: decided the case on the ground stated above 

1 ts decision furnishes no cr.1 terion for determining the 

soundness of the statements made by the lower court as to 

the non-exercise of dominion by the United States over 

Islands occupied under the Guano Act. 
I 

Jones v, United States 157 u.s. 202 (1890.) 

This was an indictment found in the Distriot Oourt 

of the United states for the District of Uaryland and 

remanded 
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remanded to the 01rouit Oourt alleging that the defendant 

had oommi tted nurder on Navassa Island 11 a place which then 

and there was under the sole and exclusive juriediotion 

of the United States" - - and "recognized and oonsidered 

by the United States as appertaining to the United Sta.tea 

and, Which was then and. there in the possession of the 

United States, - - -•. 

The defendant filed a general dennrrer Which was 

overruled. On a plea of not guilty, the jury returned 

a. verdict of guilty and the case was brought to this court 

on a bill of exceptions. The oonstitutiona.lity of the act 

was called in question by a motion in arrest of judgment, 

after the verd1et. This motion was overruled. 

The Oourt held that the aot wa.s coneti tutional, that 

the Island llll.Bt be considered as appertaining to the United 

States, that the trial court had jurisdioti_on, and affirmed 

the. judgment. In the course of 1 ts opinion the Oou:rt 

stated -

"By the law of nations, recognized by all 
civilized States, dominion of new territory may 
be acquired by disoovery and occupation, as well 
as by cession or conquest; and when citizens 
or subjects of one nation, in its name, a.nd by 
its authority or with its assent, take and hold 
aotua.1, continuous and useful possession, 
(although only for the purpose of carrying on a. 
particular business, such as catching and curing 
fish, or working mines) of territory unoccupied 
by any other government or its citizens, the 

nation 
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nation to whioh they belong may exero1se such 
jurisdiction and for suoh period as it sees fit 
over territory so acquired. This principle 
affords ample warrant for the legislation of 
Congress oonoerning guano islands. Vattel, 
lib. 1, o. 18; Wheaton on International Law 
(8th ed-.) para. 161, 165, 17S, note 104; Halleck 
on International Law, o. 6, para.. 7, . ~5; 
l Phillimore on International . Law (31d ed.) 
para. 827, 289 230, 232, 242; 1 Oalvo Droit 
International f4th ed.) para. aas, 277, 300; 
Whiton v. AlbanyJ ins. ao., 109 Mase. 24, 31." 
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The oourt held that the allegations .of the indictment 

set out above, were in acoord with the fact e • . 

In discussing the provision in the act reserving the 

right of the United States to discontinue possession of 

an Island after the removal of guano, the Oou!'t ea.id that 

reference to this provision in diplomat1o correspondence 

with the Haitian Government over the Island. "has, to say 

the least, no · tendency to show that the United States had 

not for the time being assumed dominion. over the Island". 

One of the exoeptione taken by the defendant was to 

the exclusion of evidence, presented by him, that a foreign 

vessel was loaded at the Island with guano intended for 

the use of persons other than citizens or residents of the 
I 1· 

.. ·.~ . : .~. ~ , ·"· 

United States and that this breach of the oontion of the 

oooupants bond worked a forfeiture of his rights. The 

Oourt held that this evidence had no signif1oanoe saying 

that a breach of the . bond lta.ffeoted the private rights 

only of the delinquent, and did not impair the dominion 

of 
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of the United States or the jurisdiction of. their Courts • 11 

B. With Speoif1o Reference to swan Islands. 

It is proposed in this section to outline administrative 

aotion bearing directly on the status of the Islands and to 

reveal the uncertainty which has characterized suoh action 

until the last deoade. Some material which might properly 

be included here has been set out above; the arrangement 

of material will be ohronologioal. 

In 1919 former Assistant Seoreta.ry of State Adee wrote 

a short memorandum to the Secretary (811.0141 Sw 2/61) in 

whioh he stated - "The whole question of the swan Islands 

has long been somewhat thorny and I hardly venture to 

take a definite poai tion in regard thereto.10 Thia oharao

terization of)&. Adee, familiar as be was with Guano 

Islands, is most apt, particularly with respect to the 

failure of this Government to take a consistent and in some 

oases definite position as to the status of the Islands. 

In 1863 one K. P. Parish wrote the D8 partment making 

inquiry as to the quantity and quality of guano on Swan 

Islands. In reply (letter of Ma:rch 23, 1863 - 60 Dom. Let.68) 

1 t was stated in part -

"It is proper to say that while these proofs 
were considered sufficient to authorize the 
Government to extend the protection asked for, 
under the Aot of .Allgust 18, 1856 - - -". 

On 
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On lla.roh 29, 1864, the Frenoh Minister in Washington f 

addressed a letter to the Secretary of State asking the / 

meaning of the Guano Aot with respect to the "protection 

of the United States over the territory" of the swan 

Islands. In reply the Secretary stated {April a, 1864, 

Dip.Oor. 1864, Pt. III, PP• 210-211) "that it is unusual 

and it is deemed inadvisable to give an executive inter

pretation of an a.ct of Congress in a.dvanoe of a case Which 

may actually ooour under such aot •. 

On December 15, 1885, this Department addressed a 

letter to the Treasury Department ( 158 Dom.1Let. aoa) in 

wh1oh reoeipt was acknowledged of a letter from the 

Treasury Department asking for a complete list of the Guano 

Islands "now under the protection of the United states 

flag". It was stated - "In reply, I beg to state that the 

aoouraoy of any list. of Guano Islands which this Department 

might furnish could only be verified by the First Comp

troller of the Treasury in whose office are filed all the 

bonds of Ou.ano Islands appertaining to the United States. 1 

In 1894 A. W. Brash made inquiry as to Swan Islands. 
I 

Be was informed in a letter of February 27, 1894, (194 Dom. 

Let. 690) that 11 SWan Islands - - - upon the submission of 

satisfactory proof that the laws of the United States 

relating to Guano Islands had been complied with, were, 

about the year 1863, deola:red to appertain to the United 

States." 

\ 
I 

l 
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States." Brash ma.de a request for a concession. He 

was informed that " - -the laws of the United States 

are designed to secure to the discoverer, his heirs, 

representatives, and assigns, the right to take guano 

under oertain prescribed regulations . and do not oontem.. 

plate the granting by thie Government of oonoessions 

to other persons.• This letter should be contrasted with 

a subsequent letter to the same individual .under date of 

Oct. 29, 1894 (199 Dom.Let. 266) in which it was stated 

•in referenoe to your letter of the 24th inst. I have to 

say that there is not found in the files of the Department 

any evidence that swan Islands. have ever been reoognized 

as t &pper taining to the United St ates' under the Guano 

Islands Act of 1858. 11 

In 1896 a bill was introduced in the Senate for the 

establishment . of a lighthouse on swan Island. The bill was 

referred to the Oommittee on Oommeroe 1t'h1oh submitted a 

report. The opening paragraph of the Report ( s.R. Ho. 606 -

54th O. lat S.) reads - "The Committee on . Oommeroe to whom 

was referred the bill (a. 2549) for the establishment of a 

lighthouse on Swan Islands belonging to the United States, 

in the Oa:ribbean Sea, . make a favorable report on the same." 

Later in the Report it was stated -

"As to the po11t1oa.l phase of the question: 
The Swan Islands are guano islands, and as suoh 
were tbe t'irst 1elands"taken possession of by 

citizens 



- 87 -

citizens of the United States after the passage 
and under the provisions of the act of Oongress 

257 

1n relation to such islands, enacted in 1856. The 
United States, through Mr. Seward, the then 
Secretary of State, proclaimed in February 1863, 
that those islands were under the protection of the 
United States. In the technioal phrase of the act 
they are • islands appertaining to the United States'; 
and they have for forty years been .. owned and con
tinuously inhabited and operated by 01 tizens of 
the United States. They are now owned by Mr. Warren 
K. Blodgett, of Boston, Mass. 

. -
tt1n the opinion of the committee it 1s important 

to the Government of the United states that these 
islands should remain in 1ta control, and that this 
control should be fixed for all time. Thie result 
can easily be accomplished by the establishment 
of a Government ligh"t,.;.house, Where the constant 
presence of a paid agent of the United States would 
make permanent possession by United States citizens 
a certainty. 

"Swan Islands are but 95 miles from the coast 
of Honduras, 150 miles from the coast of lUcaragua, 
250 miles from Ouba, 200 miles from British Honduras, 
and 380 miles from Jamaioa. As has been shown, they 
occupy a strategic position in the western part of 
the Caribbean Sea wh1oh is of great 1:mportanoe; and 
probably there is no other island wh1oh can 1n any 
way approach them in this respect. The United 
States purchases ooal for its Caribbean squadron at 
the British port of Kingston, Jamaica, but what could 
it do in oase of diffioulty with England? 

11 The islands lie in deep water, and by the 
oonstruot1on of a br~altwater could have a harbor Which 
would hold the whole Navy of the United States. 
They a.re fertile, and are noted for their health
fulness and freedom from the West Indian malaria. 
Several years a.go a hospital was establis~ed 
there as a refuge from the Southern fever, and now 
a well-known New York physician is considering the 
question of establishing a sanitarium there. 

•There is no oomplioation in regard to the 
government of the islands, suoh as might exist in 
the oa.ee of a larger and populous island. There are 
no inhabitants. The island is occupied by four or 

five 
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five citizens of Maesaohusetts and Oonneotiout, 
whose families a.re still living here; negro labor 
is brought, during the working season, from other 
islands, and sent baok when the season's work is 
over." 

As an appendix to the report there is a letter from 

the Department of Justice to the Ohairman of the Oommi t tee 

on Oommeroe of the senate under date of April 1, 1896. 

It appears from this letter that the bill and the Report 

of the Oommittee had been referred to the Attorney General 

for bis opinion on that pa.rt of the report relating to 

the title of the said Island. The Attorney General made 

reference to the oase of Duncan V. Navassa Phosphate Oo. 

(supra) and Jones v; United States (supra) and concluded -

"Thus, it seems that not only the sovereignty 
over the island, but the proprietorship thereof, 
is in the United States, subject to a ueufructu~y 
interest of a temporary character in the discoverer 
or his assigns, Wbioh while it lasts might possibly 
be made the basis of a ola.im for damages if inter
fered with by any public occupation, al though such 
occupation by authority of Oongrees would probably 
be held to be a revocation pro tanto of the license • 11 

There is also included in the Appendix under the title 

"Tobacco from Little Swan Island - protectorate of the 

United States", a letter from the Treasury Department to 

the Oolleotor of Customs in Xey West under date of 

September 14, 1893. In this letter it was stated that the 

Department had considered the question presented by the . 
Oolleotor as to the liability to duty of tobacco imported 

at Key West from the swan Islands : and that the Sol1oitor 

of the Treasury Department "expressed the opinion that, 

as 
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as said Islands have been taken possession of under the 

provisions of seo. · 5570 Revised Statutes and the con

ditions of law complied with, they appertain. to or belong 

to the United States, and are under 1 ts exclusive jur1s

d1ot1on for . the time being, and. that .. leaf tobaooo grown 

by Amerioan. oi tizens on Islands. bear.ing this. poli t1oa.l 

relation to . the United states is not subject to duty 

when imported into this country•. The Oolleotor was 

authorized to a.dmi t suoh toba.ooo free of duty.· 

On . September 12, 1904, the Attorneys for Alonzo Adams, 

G. L. and H. T. Smith, asked if the Department would 

reoe1ve proof under the guano aot.. The Department answered 

that it would reoe1 ve such proof without prejudice to 

prior olailns.. It was further stated •.This Department would 

be called upon to consider only the question whether the 

Island belonged to a foreign government 1n case such 

government ehoold make a claim to it.·n (See Memo. dated 

Oot. 24, 1907, in Hum. File, v. 191, No. 1804.) 

On september 24, 1904, the Department . of State inf armed 

the Department of Oommeroe and Labor that . the swan Islands 

were listed as guano islands "a:nd that under .. the Guano Act 

the United States exeroises jur1sd1ot1on over suoh Islands 

solely for the p.1.rpose of extracting gu:ano". (Memo. of 

llarch 3, 1911, 811.0141 Sw 2/21) Thie letter arose out 

a 
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a request by Adame that he be permitted to ship fruit from 

Swan Islands on foreign vessels to Mobile. 

On December 31, 1904, the Secretary of State wrote to 

the Postmaster General (279 Dom.Let. 887) as follows: 

"I have the honor to acknowledge the reoeipt 
of your letter of the 27th instant, inquiring 
Whether or not swan Island, in the Caribbean 
Sea is a possession of the United States, e.nd to 
state in reply that Great and Little swan Islands 
appear on the List of <llano Islands appertaining 
to the United States, bonded under the Aot of 
August 18, 1856, as appears from bonds on file 
1n the offioe of the Oomptroller of the Trea.su:ry. 

"~• United States possesses no sovereign 
or territorial rights over the islands, but under 
guano aots citizens of the United States who 
discovered guano on the isla.ndS, or their assigns, 
are protected in the prosecution of their enter
prise whioh extends only to the appropriation and 
disposal of the guano thereon. 11 

In 1908 one H. W. Waok made inquiry as to the status 

of the islands by letter of February 4, 1908, (Num. File, 

V. 191, No. 1804/1). The Department quoted from the above 

letter, under date of September 24, 1904, to the DePart

ment of Oommeroe and Labor. 

In 1909 the Department of Labor and Oommeroe ma.de 

inquiry as to the country to which the Swan Islands belonged . 

Thie Department, in a letter of June 19, 1909 (Num. File, 

v. 191, No. 1804/5), made answer that they 11 appear on a 

list of Islands appertaining to the United States bonder 

(sic] under the guano aots of 1856." _./'.,--

On September 10, 1909, the Department of Oommeroe and 

Labor addressed a letter to the Department of State (Num. 

File, 
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File, V. 191, 1904 811.0141 SW 2/17), 1n Which an enclosure 

was a letter from the Oolleotor . of Customs at Mobile, 

Alabama. In this letter the. Oolleotor state.d that a 

letter received ~rom the Bureau of Navigation. indicated 

that the Bureau considered the islands to be .Axnerioan 

possessions to be governed under coast-Wise. laws. He 

further stated that a letter from the seoretary of the 

Treasury, under date of February 23, 1909, instructed him 

11 that ... importa.tions of dutiable articles should be treated 

as foreign and assessed With duty.• 

On November a, 1909, the Department of State answered 

an inquii-y of the Department of Oommerce and Labor as to 

the status of the Islands by stating (lfum. File V. 191, 

1804/16) •-- parties are now in correspondence with this 

Department, concerning the question of the continuance 

by the United States of jurisdiction over Sw.an . Island as 

a guano island, and that. as .. soon as a determination of the 

question is reached, t~e Department will advise you 

thereof'.• 

On June 5, 1913, the secretary of Oommeroe·a:nd Labor 

wrote the Depa.:rtment asking whether the islands were 

•within the jur1sd1ot1on of the United States" with 

respect to an aot providing for the licensing of radio 

stations 11 wi thin the jur1sd1ot1on of the United sta.tes. 11 

On June 3, 1914, this DepB.Ttment sent letters to the 

Wa,r 
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War Department and the llavy Department and the Department 

of Commerce (811.0141 SW 2/31). In the letters it was 

stated "the Department will be pleased to receive an 

expression of your views regarding the desiral>ility of 

formally extending the jur1sd1otion and control of the 

United States over these Islands. n In the letter to the 

Depar.tment of Oonnneroe it was further stated - "at the 

present time it appears doubtful whether the Swan Island 

is :fully within the jurisdiction of the United States for 

the purposes of the Aot mentioned [radio stations •within 

the jur1sdiotion of the United Statest]. The Department 

is considering the advisability of recommending the 

issuance of an Executive Order formally extending the jur1s

d1ot1on and control of the United states over swan Island, 

actually two small Islands". The replies of these Depart

ments are of interest. The Department of Oommeroe (letter 

of June a, 1914 - 811.0141 Sw a/32) favored the acquisition 

of the Islands by formal act because of the importance of 

radio oommunioation with the Panama Oanal Zone. The Navy 

Department (letter of June 23, 1914, 811.0141 Sw 2/23) 

favored the elimination of unoertainty as to lands near the 

outlying interests of the United States on general con

siderations if no controversy exists and no formal claim 

is made by other nations. The War Department, by letter of 

July 9, 
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July 9, 1914 (811.0141 Sw a/35), found 11 - - no military 

reason why the jurisdiction and oontrol of the United 

States should be extended over the Swan Island.a 11 • 

In a letter dated April 5, 1915, to one Le Baron 

(811.0141 SW 2/38), the Department asnwered his inquiry by 

•ta-ting that the Islands · 11were, on February 11, 1863, 

declared to appertain to the United states". It was 

added 11 - - the question of the present poli tioa.l rel&-
• 

tions of the ~elands to the United States is now receiving 

the consideration of this Department". 

In 1916 Messrs. Smith and Cooper ma.de inquiry of the 

Department as to the sovereignty over the Swan Islands. 

They were informed by letter of March 8, 1916, (811.0141 
f 

lw a/ 42) that the Islands 11 appea.r on the 11st of guano 

islands appertaining to the United States - - 11 • A similar 

letter was sent to the representative of the lla.rconi 

Oompa.ny on September 4, 1916 (811.0141 SW a/45). 

A memorandum of the Solicitor's Office under date of 

July 11, 1917, (811.0141 SW 2/46) instructed the Diplomatic 

Bureau as to the answer to be made to an . inquiry from the 

Navy Department. On February 4 it was stated " - - while 

it appears that the Government of the United States has 

not at any time admitted the sovereignty of any other 

nation over these islands it also appears that this Govern

has taken no steps to extend its own sovereignty over them".; 

The 
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The suggestion was made . that by Congressional. enactment 

an administration over them could be set up and sover

eignty extended. 

264 

On June aa, 1918t the Navy Department wrote a letter 

to the Department of state ( 811. 0141 SW a/ 49 ) in whioh it 

was stated that the islands were important to the 1la.vy as 

a radio station because of the possibility of submarine 

aotiv1t1es.1n the Gulf of Uexioo, and that the suggestion 

had been made . to the President on April 12, 1918, that a 

naval commander land and. "proclaim them to be under the 

sovereignty of the United States and thereafter appoint a 

military Governor of the islands to exercise the functions 

of sovereignty as was done in the case of the islands of 

Samoa and Guam." 

In 1918 the secretary of the Navy asked the Attorney 

General for an opinion as to the sovereignty over swan 

Islands. The opinion of the Attorney General ma.y be found 

in 31 Ops. 216 •. The request of the Secretary of the Navy 

was divided into two questions: firstt has the United States 

Government . acquired sovereignty over the said Islands by 

virtue of the guano Aot; second, if such soverelgnty has 

not been so acquired has the United States at . present the 

right to extend its sovereignty over the said Islands. The 

opinion contained a summary of the "chain of .title from 

the original discovery and occupation of the said Islands." 

This 
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This summary was probably based. upon memoranda and the 

opinion of the Solioitor of the Navy Department attached 

to the letter of inquiry. These documents were obv1ouely 

incomplete since the Attorney General stated, page 129 -

"it nowhere appears, however, that .any executive action was 

taken by the President or, on his behalf through the 

Secretary of State, at any time which could be oonstrued 

as an exercise of the discretion conferred upon the President 

by the aot of August 18, 1856, such as to amount to a. 

declaration that the · Swan Islands were considered as 

appertaining to the United States." He concluded that when 

the Albion Ohemical Company abandoned the Islands in 1904 

all right and title of the disooverer and his suooessors to 

that date terminated and the President •·s discretion, whioh 

oould have been exercised prior to that date, could no 

longer be so exercised. He further concluded that after 

the reoooupation of the Islands in 1904 by Adams, the 

guano aot .had not been complied w1 th and for that reason, 

the President could not have exercised the discretion 

conferred on him by the aot. Thus he was clearly of the 

opinion that the United States bad never acquired "sover-

. eignty of any kind or to any extent over the swan Islands" 

under the guano act.' 

The Attorney General then discussed the second question. 

He referred to the memoranda. subntl. tted with the letter of 

inquiry 
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inquiry and stated that it was apparent that "oinoe the 

period of the original discovery", save ·for a alight lapse 

of some hou:rs, "these islands have always .been claimed 

and occupied by 01 tizens of the United States, and tha.t 

no other Government has attempted to assert any dominion 

over them or right and title to any property in them." 

He then referred to the commercial development of the 

Islands after 1904, concluding - "these faots and ci:roum.. 

stances are sufficient in my opinion to warrant the state

ment that no other oountry ha.a any proper claim to these 

Islands and that the United states Government mEcy" at any 

time assert its sovereignty over them by appropriate 

action." He1.. refus ed. to pass on the nature of suoh action, 

sinoe he considered tha.t que.stion . to be one for the exe-

ou tive and legislative branches .of the Government. This 

opinion should be oontJ"a.sted with the subsequent opinion, 

handed down in 1925, to be discussed post. 

On August 5, 1919, the Department ane11ered the inquiry 

of the Franklin Baker Company as to the status of the 

Island (811.0141 SW 2/56), by saying that the Islands 

"appear on a list of guano islands appertaining to the 

United States - - -"· 

On August 20, 1919, this Department informed the Navy 

Departinent (811.0141 SW 2/56a.) in answering the request for 

an opinion as to sovereignty, that" - - it apparently 

would require an act of Oongress to make the Swan Islands 

legally 
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legally a part of the United States". 

During the year 1919 a proclamation was prepared by 

the Navy Depa:rtment for the President's signature in which 

the recital was made that the islands were "under the 

sole and exclusive jurisdiction of the United states and 

out of the jur1sd1ot1on of any other Government"and that 

they "are reserved for naval purposes n. This proolama,.. 

tion was never signed. 

On February 27, 1920, the Department informed one 

J.B. Egan (811.0141 SW 2/59) in response to his inquiry 

as to the status of the Islands, - "In reply you are 

informed that, while the swan Islands are praotioa.lly 

under the control of the United States Government, it 

apparently would require an a.ct of Oongress to make them 

legally a part of the United States. 1 

In a telegram to one L.A. Sackett under date of 

January 17, 1921, (811.0141 sw 2/64) the Department stated 

11 SWan Islands are on a list of guano islands appertaining 

to the United states - - _n. 
On August 26, 1922, the Department sent a letter to 

Henry Ca.bot Lodge (811.0141 SW 2/77) ·1n which 1 t was 

stated: 

11 In so far as the Guano Islands Act is con
cerned, I may state that it has never been 
authoritatively determined that the United States 
claims any sovereignty or territorial rights over 
Guano Islands, whioh appertain to the United 

States, 



- 98 -

States, other than that necessarily exercised in 
the protection of American citizens, Who are 
engaged in the removal of guano therefrom. It 
is understood that neither the swan Islands 
Oommeroial. Company nor the United Fruit Company 
are actually engaged in removing guano from 
these islands at the present time." 

• • • • • 
"In view, however, of the faot that these 

islands were discovered by an American citizen 
and have since that date been pra.otioally 
continuously occupied by American citizens, this 
Government does not adlni t of the olaim of the 
Honduran Government to sovereignty over the 
islands and the . matter is now the subject of 
diplomatic discussion between the two Govern
ments oonoerned. 1• 

'} ,, 8 ... o . 

In 1925, the Department received a letter from John 

Jacob Rogers of the House of Representatives enclosing 

a letter to him from one Charles S. Smith, Boston, con

nected with the swan Islands f~steea ( suooessors to the 

Swan Island Commercial Oompany) in which latter letter it 

was stated - "I might say in this oonneotion that coooanuts 

that are now imported from the Islands come in free of duty". 

Rogers requested the Department's advice on the status of 

the Islands. He was informed. by letter of Ma.rob 9, 1925, 

( 811.0141 Sw 2/83) that the Swan Islands were regarded as 

"guano islands appertaining to the United States :pursuant 

to the Guano Islands Aot of 1856". Since 1921, however, 

the status of the Islands has been the subject of diplomatic 

negotiations between this Government and Honduras. 

On August 21, 1924, the Secretary of State made inquiry 

of the Attorney General with respect to the jurisdiction 

of 
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of the Unit ed. Sta.tee over the Swan Islands. The opinion 

of the Attorney General bears date of Jtme 24, 1925, and 

ma.y be found 1n 34 Ops. 507. 

In the letter of the seoreta.ry of State, reference 

wa.s made to the opinion of the Attorney General of 

February 8 1 1918, (supra) and to the faot that the state-

ment of facts then submitted by the secretary of the Navy 

was incomplete. It was pointed out that in February, 1863, 

the Secretary of State had issued a certificate to the New 

York Guano Oompany under the provisions of the Act. The 

Attorney General. referred to this certificate and said -

P• 511 - "Had a copy of that oertifioa.te been supplied to 

the Attorney General [in 1918] I would have no doubt but 

that he would have answered the first question in the 

affirmative". Reference was made to the oert1fioate and to 

instruct ions of the Secretary of the Treasury isaued in 

1869, direoting Oolleotors of Oustoms to enforce the pro

visions of the ooastwise shipping laws to guano islands 

appertaining to the United States. The Attorney General 

said, "It appears, therefore, that the certificate set 

forth above was considered by both the Secretary of State 

and the Secretary of the Treasury as a sufficient proclama

tion of the extension of sovereignty over the swan Islands - ...P. 

The oonoluding para.graph of the opinion read as follows: 

11 The 
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"The fact that the Albion Ohemioa.l and Export 
Oompany, suocessar to the New York Guano Oompany, 
abandoned swan. Islands on February 5, 1904, and 
that Mr. Alonzo Adams reoooupied and took possession 
of the islands on February s, 1904, does not affect 
the sovereignty of the United States over said 
islands. 

"Sovereignty of the United States having onoe 
been extended, no act of the tenant or licensee 
could deprive the United States of its dominion over 
said islands.. Jones v. United States, supra, P• 224. 
There the oou.rt had under consideration the effect 
of an alleged breach of bond given under the Guano 
Islands Aot with reference to the Navassa Island. 
The oourt said: •But Whenever the breach took plaoe, 
1t affected the private rights only of the delinquent, 
and did not impair the dominion of the United States 
or the jurisdiction of their oourts.' 

1 It is my opinion, therefore, that the dominion 
of the United States Government was extended over the 
swan Islands by the President, as evidenced by the 
oertifioate of Seoreta.ry Seward, dated February 11, 
1863, and that the sovereignty of the United States 
attached to said islands as of that date. 11 

In 1927 one Oharles H. Innes ma.de inquiry as to the 

status of the Islands. He was informed by letter of 

October 28, 1927, (811.0141 SW a/90) that the Attorney 

General rs opinion of June 24, 1925, holds that Hdom1n1on 

of the United states waa extended over the Swan Islands 

by the President b.y a oert1fioate of Secretary of State 

Seward, dated February 11, 1863, and that the sovereignty 

of the United States attached to the said Islands as of 

that da.te•. 

As stated above, the Ouba.n Government in 1927, suggested 

the joint maintenance of a wireless and meteorological eta,.. 

tion by the Governments of Cuba, Great Britain, United 

Sta.tee 
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States and Kexioo. An instruction to the American Emba.ss y 

at Havana made claim to sovereignty on the basis of the 

opinion of the Attorney General (November 18, 1927, 

811.0141 SW a/98). A telegram to the Embassy under date 

of .April 19, 1928, stated -

" In the past, this Government has consistently 
taken the position that the full expense for the 
ma1l'ltenance of meteorological. stations should devolve 
upon the Government having sovereignty over the 
particular looa.tion. n 

With respect to the Ouban suggestion a letter was 

received by this Department from the Department of Agri

oul ture. (Deo. 10, 1927 - 811.0141 Sw 2/93). It was 

stated -

" It is proper to state that a. station on 
swan Island is probably more important . than any 
other station in the Caribbean region in con
nection with the study and forecasting of 
hurricanes passing over the Oaribbean Sea. and 
Gulf regions! and in connect ion w1 th navifation 
in this looa i ty, both aerial and marine. 

On July 25, 1928, (811.0141 SW 2/112) the Department 

of Oommeroe informed this Department that &Trangements 

had been made w1 th the Tropioa.l Radio Company for meteoro

logical reports from August 1 to October 30, 1928. 

A memor~dum of the Latin American Di vision of this 

Department (Feb. 27, 1929 - 811.0141 Sw 2/118) states that 

the Weather Bureau had given the information that the 

same service was to be rendered during the summer of 1929. 

A letter from the Department of Agriculture (April 3, 

1929 _ 811.0141 Sw 2/122) stated that the funds for the 

servioe 
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service in 1929 had been provided for and that the "ques

tion of establishing a permanent station on Great swan 

Island would be deferred for another year." 
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v. 
PRINCIPLES OF INTERNATIONAL LAW'.:. 

It is now proposed to examine in suffioient detail 

the principles of International . Law, as laid down by 

jurisoonsults and in international oases, which have applioa.

tion to the legal statue of swan Islands. Too extensive 

quotation will not be made in the body of this memorandum: 

however, in Appendix A hereto certain material will be 

quoted !n extenao. 

Before these principles a.re considered brief defini

tion will be given of the terms "d1scovery"a.nd "discovered•. 

"The term discovery refers to the ascertaining of the 

existence of territory previously unknown to civilization. 

SUoh an act is not in itself assertive o:! dominion". 

Hyde - International Law, Vol. I, p. 163. 

"In no just acceptation of the term oan a country be 

said to be 'discovered•, if its existence has been pre

viously ascertained by actual sight • 11 

Ups~r, secretary of State, to Everett 
KS Inst., Great Britain, XV, 148, 165 
(I Moore-Digest 260). 

The first part of this section will be devoted to 

the statements of the treatise writers; the second to the 

principles maintained in 1nternat1ona.1 oases. The material 

in the first part will be rcnghly divided according to the 

following headings: Discovery, Oontiguity, Prescription, 

and 
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A brief para.graph from Koore 1 s Digest (Vol. I, P• 258) 

may serve as a statement of the generally accepted prinoip]e 

of International Law, in force at present. 

•Title by occupation is gained by the dis
covery, use and settlement of territory not 
occupied by a civilized power. Discovery only 
gives an 1ncho.ate title, which must be confirmed 
by use or settlement.• 

This doctrine has not alwa.ye prevailed in its present 

form. Thus, Upshur, Secretary of State, writing to Everett 

(Inst.· Great Britain XV, 149 - I Moore Digest 259) stated -

"The right of nations to countries discovered 
1n the sixteenth century is to be determined by the 
law of nations as understood. .E_ ,tpat . time! and not 
by the improved and more enlightened opin on of 
three centuries later." 

Westlake ( International Law - 1904 - Pt. I, 99) wri tee -

11 The Spaniards - possibly ·only because they 
were the first comers in America - carried 
extremely fa:r the claim to have oooupied vast 
traots of territory by the representative effeot 
of aots done a.t certain points. No geogra.phioal 
oonception seemed too large to be embraced as a 
unit by the animus of the occupant. - - Suoh claims 
the English and other late oomere on the soene oould 
not and did not admit." 

Hyde writes - (International Law - 1912 - Vol. I, P• 164) 

"While it was admitted that the ascertaining 
of the existence of terr1 tory and the formal taking 
possession of it might not suffice to oreate a 
complete right of property and control, it wa.s 
generally maintained that the acts of the dis
coverer afforded his sovereign at least an exclusive 

right 
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right within a reasonable time to perfect his 
title by use and settlement. Oonce.rning What 
were the limits of a reasonable time, there~as 
no unanimity of view. Such wide la.ti tude was 
claimed and enjoyed by European States in 
availing themselves of so-called discoveries in 
their behalfi that in practice the distinction 
between the egal effect of such aots and that 
of explorations followed by settlement for a long 
time meant little. In the sixteenth century the 
discoverer brought into being rights which might 
safely be slept upon for generations." 

. Oppenheim states ( International La.w - 4th F.d.. 1928 -

Vol. I p. 449 ) -

"In former times, the two conditions of 
possession and administration, which now make the 
occupation effective, were not considered necessary 
for the acquisition of territory through occupation. 
In the age of discoveries, states maintained that 
the faot of discovering a hitherto unknown territory 
was equivalent to acquisition through occupation 
by the State in Whose service the discoverer made 
his explorations. And although later on a real 
taking possession was considered necessary, it was 
not until the eighteenth century that the writers 
on the Law of Nations postulated an effective 
occupation or until the nineteenth century that 
the pra.ctioe of the States accorded with this 
postulate. 11 See also - Hall - International Law 
{6th F.d.) p. 101 et seq. II l!oor.e - Digest 33. 

The nineteenth century found the present doctrine 

fully, fornnlated and accepted. Consultation of the 

authorities oited in Appendix A will show that discovery 

must be followed by effective occupation. Suoh occupa,.. 

tion is "a process which is only available for use in 

relation to lands not subjected to a olaim of sovereignty 

deemed to be entitled to respect." (Hyde - op.cit. P• 165) 

Such 
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Such occupation nu.st be open and notified to other nations. 

It must consist of settlement and use although it seems 

to.be the usage . of nations that a reasonable time may 

elapse after discovery before settlement is actually made. 

Occupation must, to vest the right of sovereignty in a 

State, be a State aot or receive ratification and acknowl

edgment by the State after the occupation has been effected. 

Oppenheim requires not only settlement but also administra

tion, for effective occupation. (op.cit., p. 450). He 

adds that discovery alone gives an inchoate title Which 

must be converted into a real title by occupation within 

a reasonable time; otherwise, the inchoate title falls 

and tbe land is open to the effective occupation of other 

States. 

The nature of the essential use and occupation is not 

fixed - it may be for a pB.Tticular trade such as a fishery, 

or for working mines, or pastoral occupations as well as 

agriculture. But 1 t must be continuous use. (Phillimore -

op.cit. P• 333 and 345). Such continuous use may be 

•either by residence er by taking from it its natural 

products." (Hall - op.cit. - p. 101). As to use within a 

reasonable time he ad.dB - "What a.ots a.re sufficient for 

the latter purpose, and what oonstitutes a reasonable time, 

it would be idle to attempt to determine. The effeot of 

acts and of the lapse of time must b.e judged by the light 

of 
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of the ciroumstanoes of each case as a W'hole 11 • Of course, 

the aniD11s or intent to take effective oooupa.tion must 

be present. 

2. Oontigui ty. 

It is usually difficult to determine the extent of 

territory over Whioh a State may have ta.ken effective 

oooupation. This diffioulty is increased when a claim to 

actually unoocupied territory is based upon the ground 

of proximity. In a number of oases (some of whioh will be 

discussed, post) a State has made claim to islands lying 

off its coast. If the island is within the marginal sea 

or is oomposed of alluvium no doubt a.rises, in the ordinary 

case. However, as in the present oase, the island may be 

at a oonsiderable distance from the mainland. 

Calvo states ( Le Droit International - Troisi~me 

Edition - Tome I, 361) -
11 La domaine souverain sur lea !lea form~es 

l!)&r alluvion appartient indubi tablement a la 
nation dont les terres et lea eaux omt oontribu~s 
~ lea former. Lorsque les !les sont situ,ea 
pr~s de la terre firme, on lea oonsid~re 
oomme sea d~endanoes naturelles, a. moins qu•un 
lttat ~tranger n 'ai t aoquis des ti tree ! leur 
propr1~t3. 

"La possession et 1 1 occupat1on de la terre 
ferme supposent et entra!nent celles des !lea · 
adjaoentes, alors meme qu'on n•y aurait exerc~ 
aucun aote positif de propri~te. En oe qui concerne 
ces flee, on peut dire que si un ttat ~trenger 
gueloonque esaayait de les coloniser, 11 donnerait 
i oelui dont elles d~endent au juste sujet de 
plalnte et meme de guerre en persistant dane l'inten
tion de e'en emparer. 

"La 
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"La. possession des !lea si tu~es a une oerta.ine 
distance de la terre ferme a•a.oquiert aux ~mes titres 
que oelle de tout autre territoire. 11 

Westlake (op.oit.) states, p. 166 -

"If an island lies entirely outside the range 
of territorial water measured from the ma.inland or 
from any other island, the original a.oquisition 
of title to it or to any pa.rt of it must depend on 
the same principle as the original a.oquisition of 
title to a pa.rt of a oontinent. 11 

Hyde (op.cit.) said, Vol. I, p. 173 -

"On principle, unoocupied islands in the open 
sea and beyond the territorial waters of a State 
are not, by reason of their relative proximity 
of its shores, to be deemed a part of its domain. 
Such was the contention of the United States in 
1852, with respeot to the Lobos Islands off the ooast 
of Peru. 

11 At the present time, however, a ma.ri time power 
would neglect it.s interests should 1 t fail to 
assert some fo:rm of control over an island in euoh 
contiguity to its ooean coast as to afford a menace 
thereto if acquired by a foreign State; and such 
assertion might be regarded as equivalent to 
occupation, even thou@} the island remained 
uninhabited. The dangers from adverse possession, 
due in part to the range of modern guns and the 
potential! ties of various instruments of war 
when offered lodgment near enemy territoryi have 
served to widen the distanoe from the main and 
within which a.n island would doubtless now be . 
regarded as both politically and geographically 
appurtenant to it. It is not believ,ed, therefore, 
that the case is to be antioipa.ted Which will 
present an instance of effective adverse oocupa.
tion as against an enlfgh tened ma.:ri time power 
with respect to a contiguous island which could 
be fairly deemed of military importance to it." 

The pra.otioal foundation for whatever principle there 

is on this subj eot is obvious. For a full discussion of 

this principle, see - Memorandum of the United States, 

Island 
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States, Island of Palmas Arbitration, p. 111 et seq. 

3. Presoription. 

There has been, seemingly, some difference of opinion 

as to the exietenoe in International Law of the doctrine 

of prescription. However, 1 t is now generally ad.mi tted. 

Thus, Phillimore writes {op. cit., p. 329) -

11 It is true that some later writers on the · 
Law of Nations have denied that the dootrine 
of Prescription has any place in the system of 
International La.w. But their opinion is 
ove:rwhelmed by authority, at Variance With 
practice and usage, and inconsistent with the 
reason of the thing. Grotius, He1neooius, Wolff, 
Mably, Vattel, Rutherford, Wheaton, and Burke, 
constitute a greatly preponderating array of 
author! ties, both as to number and weight, upon 
the opposite side." 

Oppenheim provides a definition (op.cit. p. 469) 

"And prescription in International . Law may 
therefore be defined as the aoquisition of 
sovereignty over a territory through continuous 
and undisturbed exercise of sovereiSAtY over it 
during such::i a . period as is necessary to o:rea.te 
under the influence of historical development 
·the general conviction that the present condition 
_gf tqings is in oon:fqrmit:y with in'terna.tional order. 
Thus, prescription in International Law ha.a the 
same rational basis as prescription in !m.n.1o1pal 
Law - namely, the oreat1on of stability of order." 

He goes on to say that no general rule can be laid down 

as to the length of time and other ciroumstances, that 

everything "depends upon the merits of the individual 

case". He oi tee an example -

•When - - - a State which originally held an 
island ~ ~ under a title by occupation, 
knowing well that this land had already been 

occupied 
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occupied by another State, has succeeded in keeping 
up its possession undisturbed for so long a time 
that the former possessor has ceased to protest, 
a.nd has silently dropped the olaim, the conviction 
will be prevalent among the members of the Family 
of Nations that the·present condition of things 
is in conformity with international order." 

Phillimore (op.cit. P• 367) states the "proofs of 

preaoriptive possession", as follows -

11 Publioity, continued occupation, absence of 
interruption (usurpatio), aided no doubt generally, 
both morally and legally speaking, by the employ
ment of labour and capital upon the possession 

280 

by the new possessor during the period of the 
silence, or the passiveness (inertia), or the absence 
of any attempt to exercise proprietary rights by 
the former possessor. 11 

Hyde states (op.cit., P• 193) -

"It mist be clear that it is uninterrupted 
and undi·sturbed possession implying full 
aoquiesoence on the part of the foreign and 
dispossessed claimant, which in theory serves to 
rob it of its rights and to lodge them in the 
actual oooupant. n And further 

"Notwithstanding the ease or difficulty 
with which the occupant may be able to prove 
its oase Without recourse to the doctrine of 
prescription, the right to invoke and apply it 
may prove to be valuable as a. means of barring 
a colorless adverse claim, and in d1sooura.g1ng 
its preferrment." 

Oa.lvo approves of the doctrine of prescription, con

sidering it, up to a certain point, more necessary between 

sovereign States than between individuals, since international 

disagreements are of more importance than private quarrels. 

International tranquility mist be preserved. It ought 

not be permitted, he says, that States should resort, to 

establish 
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establish original possession, to the dark dim ages of the 

past. 

Other considerations are emphasized by writers. The 

possession DDlst be undisturbed; hence if there are continued 

protests there cannot be that sort of possession which 

the need for international order might ordinarily ripen 

into full sovereign control. Seemingly ignorance on the 

part of the State against which the doctrine is invoked 

will prevent the operation of the principle. If there 

is no just1f1oation for silence the rights of the original 

State a.re lost, other oircumeta.noes being proper. 

Acquiesoenoe may be indioated by word or deed. (Phillimore, 

op~ cit. p. 394). Emphasis is laid on the necessity for 

the stable condition of affairs in the relations of States 

and on the inability of States to adduoe early proofs 

because of the JB,Ssage of time. 

In oonolusion it should be pointed out that the 

doctrine of prescription is not dependent upon prior 

dereliction or abandonment. Westlake {op.cit. p. 103) , 

points out an interesting idea in this oonneotion. He 

says that one school of writers takes the position that a 

real title to a given area aould be eeoured by intention 

without effective oocupation and that this title is lost, 

through a presumption of abandonment, if effective occupa,.. 

t ion is not made. On such presumption the doctrine of 

prescription 
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prescription . is supposed to rest. 

most probably. 

Suoh is not its basis, 

As Phillimore says (op.cit., p. 387) -

" - - -in oases where the dereliction is 
capable of proof, the new possessor may found 
his claim upon original Occupation alone, without 
calling in the aid of Prescription. The loss of 
the former, and the gain of the latter possessor, 
are distinct and separate facts. Whereas, in 
cases of Prescriptive Acquisition, the fa.ots are 
neoessa:rily oonneoted; the former possessor loses, 
because the new one gains. 11 

4.· .Abandonment or Dereliction. 

Hyde (op.cit., P• 197) furnishes a definition -

•Rights of property and oontrol beoome 
extinct when, by a process known as abandon
ment, a state, as an incident of losing 
possession, gives them up, and no immediate 
successor is at hand to keep them alive. In 
suoh case the terxi tory becomes ;:es nsllius 
and is thereupon open to occupation by any 
other State. In this respect abandonment 
differs, as has been observed, from relinquish
ment. Oiroumstances indicating abandonment 
rarely occur.• 

It seems clear that the intent to abandon the right 

of property and control is essentia.1 to a valid abandonment. 

However, Hyde (op. cit. P• 199) suggests that the design 

to abandon 11 might be established by evidence of lon~ 

continued and complete neglect of the terr! tory - - -". 

Dereliction shou°Id not be lightly assumed. 

Phillimor~ (op.cit., p. 396) cautions that 1ierelection is 

not often left and should not, where possible, be left to 

the inferences of legal presumption, adding - 11 The 

solemn 
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solemn renunciation of territory and of rights by a 

State is one of the most important subjects of both 

Public and International Jurisprudence." 

Twiss (op. cit. P• 201) holds that discovery with

out actual occupation gives rise to the presumption of 

occupation within a reasonable time; that this presumption 

is rebutted by the failure to effect suoh occupation and 

gives rise to the opposite presumption of abandonment. 

He goes on to say (p. 210 et seq.) that settlement, super

vening on mere discovery, may constitute a perfect title, 

whose immediate validity Will "depend upon one or other 

condition, that the right of discovery has been waived 

de jure by non-user, or that the right of occupancy has 

been renounced de facto by the abandonment of the territory. 

He adds - "Again, the presumption of Law will always be 

in favour of a title by settlement." And further -

"Title by settlement, though originally 
imperfect, may be thus perfected by enjoyment 
during a reasonable lapse of time, the presumption 
of Law from undisturbed possession being, that 
there is no prior owner, because there is no claim
ant, and no better proprietary right, because 
there is no asserted right. The silence of 
other parties raises a presumption of their 
aoquiescenoe, and their acquiesoenoe raises a 
presumption of a defect of title on their pa.rt, 
or of an abandonment of their title. A title 
once a,andoned, Whether tao1 tly or expressly, 
cannot be resumed." 

B. 
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B. International Oases. 

It is not proposed to consider in detail all oases 

which relate to islands; however, certain cases to Which 

the United States was a party will be relied upon to show 

what the attitude of this government ha.a been and What 

principles of law have been held to be controlling. 

The so-called Pel.mas Island Case, decided by a member 

o:f the Permanent Court of Arbi tra.tion pursuant to an 

agreement of January 23, 1925, between the United States 

and the Netherlands, is similar in many respects to the case 

now under consideration. This island lies about 70 miles 

away from the Island lrtindanao, in the Philippine group, 

and was cla.imed by the Uni tad . States by virtue of the 

title of Spain, transferred, it was argued, by the Treaty 

of Paris. · The island was about 1:equid1 stant from the 

nearest Netherlands possession. The American case was 

rested, as stated by the Arbitrator, on early discovery 

by the Spaniards and on the principle of geographical 

contiguity. (Other arguments need not be considered). 

Under the oiroumstancee 1 t was the American view tha.t ·· it was 

unnecessary to establish facts showing the actual display 

of sovereignty over the Island. The Netherlands oase 

urged the loss of early Spanish title and contested the 

doctrine of contiguity. It relied upon oertain posseseory 

acts and the ecercise of sovereignty at different times 

and 



and in various ways since 1677. The signifioanoe of 

these acts was contested by the United states. 

In certain preliminary remarks (Arb1 tral Award -

April 4, 1928 - p. 15 et seq.) the Arbitrator stressed 

the present doctrine of effective occupation and t~e 

necessity for the maintenance of effective territorial 

sovereignty. Territorial sovereignty must rest on 

"concrete manifestations " rather than on "abstract 

right". He concludes 

" - - -if, as e.g. in the oase of an island 
situated in the high seas, the question arises 
whether a title is valid er@) omnes, the actual 
continuous and peaceful disp ay of state :fU.notions 
is in case of dispute the sound and natural 
cr1ter1om of territorial sovereignty." 

In discussing the American case the Arbitrator 

admitted that, for present purposes, the original title 

derived from discovery belonged to Spain. (p. 25). 

However, he held that there was nothing before him to 

show the taking of possession of the island or the 

exercise of administration or even the affirmation of 

sovereignty. He stated, P• 26 -

11 Both Parties are also agreed that 
a juridical fact nu.et be appreciated in the 
light of the law contemporary with it, and not 
of the law in force at the time when a dispute 
in regard to it arises or falls to be settled. 11 

He stated the doctrine (with reservation as to soundness) 

of sovereignty through mere discovery and without effective 

possession and passed on to the status of sovereignty at 

the 
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the time of the Treaty of Paris. The discussion which 

follows is important enough to warrant quotation in full. 

It will be commented upon later. 

"As regards the question which of different 
le gal systems prevailing at suooeasive periods is 
to be applied in a particular case (the so-called 
intertemporal law), a distinction must be made 
between the creation of rights and the existence 
of rights. The same principle Which subjects the 
act creative of a right to the law in force at the 
time the right a.rises, demands that the existence 
of the right, in other words its continued mani
festation, shall follow the conditions required 
by the evolution of law. International .law in the 
19th century, having regard to the fact that most 
parts of the globe were under the sovereignty of 
States members of the community of nationsi and that 
territories Without a master had beoome re atively 
few, took account of a tendency already existing 
and especially developed since the middle of the 
18th century, and laid down the principle that 
occupation, to constitute a claim to territorial 
sovereignty, DD.1st be effective, that is, offer 
certain guarantees to other States and their 
nationals. It seems therefore incompatible with 
this rule of positive law that there should be 
regions which are neither under the effective sover
eignty of a State, nor without a master, but which 
are reserved for the exclusive influence of one State, 
in virtue solely of a title of acquisition Which is 
no longer recognized by existing law, even if such a 
title ever conferred territorial sovereignty. For 
these reasons discovery alone without any subsequent 
ac.t, cannot at the present time suffioe to prove 
sovereignty over the Island of Pal.mas (or Uiangas); 
and in so far as there is no sovereignty, the ques
tion of an abandonment properly speaking of sover
eignty by one State in order that the sovereignty 
of another may take its place does not arise. 

•If on the other hand the view is ad.opted that 
discovery does not create a definitive title of 
sovereignty, but only an "inchoate" title suoh a 
title exists, it is true, without extern;l manifes
tat ion. However, according to the view that has 
prevailed at any rate since the 19th century, an 
inchoate title of discovery nu.st be oompJe ted within 

a 
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a reasonable period by the effective ocoupati on of 
the region claimed to be discovered. This principle 
must be applied in the present oase, for the reasons 
given above in regard to the rules determining Which 
of successive legal systems is to be applied (the 
so-called intertemporal law). Now, no a.ct of 
occupation nor, except as to a recent period, 
any exercise of sovereignty at Palmas by Spain 
has been alleged. But even admitting that the 
Spanish title still existed as inchoate in 1898 
and nnst be considered as included in th.e cession 
under Article III of the Treaty of Paris, an 
inchoate title could not prevail over the continuous 
and peaceful display of authority by another state; 
for such display may prevail even or er a prior 
definitive title put forward by another State. 
This point will be considered, when the Netherlands 
argument has been examined and the allegations of 
either ·Party as to the display of their authority 
can be compared. H 

Beginning on page 39 the Arbitrator discussed the 

doctrine of contiguity, saying -

11 - - - it is impossible to show the existence 
of a rule of positive international law to the 
effect that islands situated outside territorial 
waters should belong to a State from the mere 
fa.ct that its territory forms the terra firma 
{nearest continent or island of considerable 
size).,. 

He denied the existence of exact preoedents and considered 

the principle so unsettled and contested that even 

"Governments of the same State have on different occasions 

maintained contradictory opinions as to its soundness. 11 

He denounced the principle 11as a legal method of deciding 

questions of territorial sovere1gntyM ainoe it laoks 

precision and in application would lead to arbitrary 

results. 

The Arbitrator then proceeded to discuss the Nether-

lands I olaim, which rested, in general, on the exercise 

of 
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of sovereignty over the island since the -17th century. 

He ea.id -

"If the claim to sovereignt1 is based on 
the continuous and peaoeful display of State 
a.uthori ty, the fact of such display uust be shown 
precisely in relation to the disputed territory. 
It is not necessary that there should be a special 
administration established in this territory; but 
it cannot suffioe for the territory to be attached 
to another by a legal relation Which is not recog
nized in international law as valid against a 
State contesting this claim to sovereignty; what 
is essential in such a case is the continuous 
and peaceful display of actual power in the con
tested region .. " 

Beginning on page 57 he states his oonolusions. An 

introductory para.graph reads -

"The Netherlands on the contrary found 
their claim to sovereignty essentially on the 
title of peaceful and continuous display of state 
authority over the island. Since this title would 
in international law prevail over a title of 

28 8 

a.oquisi tion of sovereignty not followed by actual 
display of state authority, it is necessary to 
ascertain in the first place, whether the contention 
of the Netherlands is sufficiently established by 
evidence, and, if so, for what period of time • 11 

In discussing the continuity of display of authority he 

said, page 58 -

lfThe aots of indirect or direct display. of 
Netherlands sovereignty at Pal.mas (or lliangas), 
especially in the 18th and early 19th centuries 
are not numerous, and there are considerable 
gaps in the evidence of continuous display. But 
apart from the consideration that the manifestations 
of sovereignty over a small and distant island, 
inhabited only by natives, cannot be expected to 
be frequent, it is not necessary that the display 
of sovereignty should go back to a very far distant 
period. It may suffice that such display existed in 
1898, and had already existed a.s continucus and 
peaceful before that date long enough to enable 
any Power who might have considered herself a.a 

possessing 
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possessing sovereignty over the island, or having 
a olaim to sovereignty to have, according to local 
conditions, a reasonable possibility for asoertaining 
the existence of a state of things contrary to her 
real or alleged rights. 

1 It is not neoessa:ry that the displ~ of sover
eignty should be established as having begun at a 
precise epooh; it suffices that it had existed at 
. the o:titioal period preoeditlg the year 1898. It ia 
quite natural that the establishment of sovereignty 
may be the outcome of a slow evolution, of a 
progressive intensification of state control. Thie 
le particularly the case, if sovereignty is 
acquired by 'the establishment of the suzerainty 
of a oolonial power over a native State, and 
in regard to outlying possessions of such a 
vassal state. 11 

As to prescription and notification he said, page 59 -

"AS to the oonditions of acquisition of 
sovereignty by way of continuous and peaceful 
display of state authority (so-called prescription) 
some of which have been discussed in the United 
States Oounter Memora.nd~ the following mus.t be 
said: 

"The display has been open and publio, that is 
to say that it was in oonf ormi ty with usages as to 
~xero1se of sovereignty over colonial states. A 
clandestine . exercise of state authority over an 
inhabited territory during a .considerable length 
of ti1ne would seem to be impossible. An obligation 
for the Netherlands to notify to other Powers the 
establishment of suzerainty over the Sangi States 
or of the display of sovereignty in these territories 
did not exist • 

"Suoh notification, like any other formal act, 
oan only be the oondi t1on of legality as a oonaequenoe 
of an explicit rule of law. A rule of this kind 
adopted .by the Powers of 1885 for the African 
continent does not apply S2 ulano to other regions, 
and thus the contract with Ta.rtma of 1855, or with 
Kandaha.r-Taruna of 1889, even if · they were to be 
ooneidered as the first assertions of sovere:t:gnty 
over Palmas . ( or Kiangas) w,ould not be subj eot to 
the rule of notifioationM. 

He 
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He concluded that the Netherlands Government had 

acquired sovereignty and that the United States, by reason 

of Spanish discovery, had at beet an "inchoate title " 

wh1oh could not prevail over a •definite title founded 

on continuous and peaceful display of sovereignty". He 

added - ."The title of contiguity, understood as a basis 

of territorial sovereignty, has no foundation in interna

tional law." 

Around the middle of the last century a dispute arose 

between the United States and Pera as to Peru's sovereignty 

over Lobos Islands, guano islands lying twenty to thirty 

miles off the coast of Peru. After it had been demonstrated 

that Peru had exercised juriadietion for a long period the 

United States withdrew its protest against title in Peur.· 

However, some of Jlr. Webster's (then Secretary of State) 

observations are of value. For half a century Amerioan 

citizens had fished and sealed near . and on . Lobos Islands 

before Peruviaii interruption. This fact was emphasized by 

Kr. Webster in a letter dated August 21, 1852, to the 

Peruvian representative at Washington. (Sen. Rep. No. 397 

34th Oong., 3rd Seas. p. 36). He said -

" .And if Peru ha.a suffered these barren rocks 
to be visited and used by citizens of the United 
States for a long course of time, and for all 
the purposes for which they were known to be 
valual:>le, is the case altered when they &Te found 

capable 
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capable of a new use? Is it not the natural 
inference either that Peru never claimed any 
exclusive right over the Islands, or that, if 
such olaim had been made by any formal or official 
aot of the government, suoh claim had been abandoned, 
at least, so far as citizens of the United States 
were conoerned.n 

Peru made the contention that the islands were under its 

sovereignty because they had been under Spanish sovereignty 

and because of continuity. To these contentions Mr. Webster 

made reply (ibid. P• 41) 

"In this case, therefore, the authority of 
Alcedo cannot be regazded as decisive. In order 
that it should be so considered, the undersigned 
1D11st be informed What aot of jurisdiction hie 
Oat•olic Majesty exercised over these islands. 
The occasional vis! ts of Indians from the 
neighboring continent, to which :Mr. Osma refers, 
cannot be said to have imparted to the sovereign 
of Spain or the government of Peru even, as good 
a t1 tle to those islands as the ha.bi tual resort 
thither of the vessels of the United States, so 
~o~g and uninterruptedly continued, for the 
purpose of capturing seals on their shores and 
Whales in the adjacent ooea.n, would give to the 
United States. The use of these islands by the 
Peruvian Indians for the last half century has 
no doubt been vastly less than by the citizens 
of the United States; and, upon the ground of 
Mr. Osma' s argument, a better title could be 
asserted by possession on the part of the United 
States than could be maintained by Peru. 

"As to the claim of Peru to those islands, 
founded on the law of proximity, the question 
will appear to be free of doubt. The well settled 
rule of modern public law on this point is, that 
the right of jurisdiction of any nation whose 
territories may border on the sea extends to the 
distance of a oa.nnon-shot, of three marine miles 
from the shore, this being the supposed limit 
to which a defence of the coast from the land itself 
can be extended. 

"The 
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•The whole discussion, therefore, must turn 
upon this, viz: the Lobos islands lying in the 
open ooean, so fa.r from any continental possessions 
of Peru as not to belong to that country by the 
law of proximity or adjacent position, has the 
government of that country exeoised such unequivocal 
acts of absolute sovereignty and ownership over 
them as give to her a right to their e.xolusive 
possession, as against the United Statea E!Ad their 
citizens, by the law of indisputab!e possession? 
And the undersigned repeats that this is not a ques
tion between Peru and other governments who may 
have more or less distinotly admitted ber right, 
but it is a question between Peru an-a . the United 
States, who have so long .exercised that right and 
remonstrated against its interruption. 

"The government of the United States, however, 
is prepared to give due consideration to all faots 
tending to show possession .or occupancy of the 
Lobos islands by Peru, and is not inclined to stop 
or preclude discussion until the .whole matter shall 
be thoroughly investigated. If there are any faote 
or a.rguments which have . not been brought to 
its consideration . they shall receive the most 
respectful and friendly attention. If it shall turn 
out that, as has been intimated above, those islands 
are uninhabited and un1nhab1 table, and therefore· 
incapable of being legally possessed or held by 
any one nation, they and their contents DI.let be 
considered as the dommon property of all; or, if 
unprotected by the presence of Peruvian authorities 
and w1 thout actual possession, their use has been 
by Peru abandoned or oonoeded, without limitation 
of time, . to citizens of the United States for a 
long period., or yielded in consequence of the 
remonstrance of this Government or its agents, 
then no exolusive ownership can .be pretended ae 
against the United States at least." 

A dispute arose between the United States and Venezuela 

as to Venezuel'a sovereignty aver the Aves or_ Bird Islands, 

Venezuela having driven off American oitizens engaged in 

the extraot1on of guano thereon. This government presented 

& 
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a claim for indemnity for losses suffered, on the ground 

that the islands were derelict and not under the sovereignty 

of Venezuela. The question was settled by the payment of 

an indemnity by Venezuela, the United States engaging to 

make no olaim to the islands. The islands lie at a great 

distance (almost 300 miles) from Venezuela and are nearer 

certain Dutch possessionsin the West Indies. (The Nether

lands Government later made . claim to them.) In a letter 

under date of January . 24, 1855, (Sen. Ex. Doo. No. 25, 

34th Oong. 3d s., P• 4) the then secretary of State, Marcy, 

stated to the American Minister at O~aoas -

11 It is not necessary to inquire who were the 
first discovere%s of the island in question, for 
that . fact of itself, unaccompanied by others, would 
give no right to dominion over it. The Aves Islands 
have been known probably more than three hundred 
years, but have ever been regarded as uninhabitable 
and valueless. No nation has deemed .them of 
sufficient importance to be reduced to possession. 
As we understand the oa.se, they were not embraced 
within the sovereig:gty of any power, but were derelict. 
- - -She [Venezuela] has exhibited 'to the world no 
suoh manifestations of ownership as any other nation 
is bound to recognize or reepeot. She certainly 
oan . foubd no plausible pretext to claim .it as 
her own by reason of its proximity to any of her 
acknowledged territories. Other powers have 
possessions much .nearer .to it than any of hers." 

The Venezuelan Government, however, took the position, 

in & note of October 31, 1857, (Sen. Doc. Vol. IV 1860...1881 

36th Oong. 8d s., p. 346) that -

"The right Of Venezuela. to Aves Island can 
not be rejected on the score of continuity, because, 

according 
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according to the law of nations, islands adjacent 
to a continent a.re reputed to be natural dependencies 
of the territory of the nation which possesses 1 t, · 
unless there be proof to the oontra.ry; because to 
such a nation, infinitely more than to any other 
nation, is the dominion of such islands 1mpprtant 
for 1 ts seouri ty both by land and by sea; and 
because Aves Island has no continent more immediate 
than that of Venezuela, since, although it be nearer 
to the possessions of other nations, those possessions 
are mere colonies or isles themselves, Which up to 
a certain time also belonged to Spain." 

The dispute between Venezuela and the Netherlands went 

to arbitration before the Queen of Spain. (See V Moore's 

Digest 5037-5040 for the text of the award, in Spanish). 

The a.ward was in f a.vor of Venezuela. The fa.ct of discovery 

by Spain was stressed, that a.ct having given Spain a 

dominion to· which Venezuela succeeded. It was admitted 

that neither Spain or Venezuela. had occupied the islands 

but it was pointed out that the Netherlands ha.cl done no 

more, save for ma.king use of the fisheries of the islands 

of its colonists and that the Dutch had shown no intent to 

acquire the island or to occupy continuously. The award 

concluded with the statement that Venezela was "the first 

to send armed forc~s there and exercise acts of sovereign~y 

thus confirming the dominion which it acquired uroer a general 

title derived from Spain; - - - 11 

In 1870 a dispute arose between the United States and 

Haiti as to the sovereignty ~leged by Haiti over Havasea 

Island. This Island was taken possession of by an .American 

citizen in 1857 to whom a certificate under the Guano Act 

was 
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was issued by the Secretary of State in December 1859. 

Haiti attempted to interfere with the extraction of guano 

but protection was given by the United States to its citi:Bls 

who were engaged in the removal thereof. The position of 

the United States was ta.ken in some detail in two letters 

to one Stephen Preston, the representative of the Haitian 

Government in the United States. Both letters were in reply 

to letters of that individual in which the position of the 

Haitian Government wa.s set out at length. These letters 

were dated, respectively, December 31, 1870, and June 10, 

1873, and may be found in - Notes to Haiti, I, pp. 124, 153. 

In response to the arguments advanced, . Mr. Fish, the then 

Secretary of State, ma.de the following remarks: 

"That the Island has long been known to 
navigators, as you state, will not be denied; 
that it's first discovery, at least among modern 
nations, belongs to a Spanish navigator may also 
be admitted, but discovery &lone is not m:,ugh 
to give dominion and jurisdiction to the sovereigns 
or Governments of a nation to which the discoverer 
belongs, such discovery must be followed by 
possession. 11 (Mr. Fish then quoted from Vat tel). 

He then took up the basis for the Haitian claim and commented 

that "not one instance is given of the actual occupation of 

the Island previous to its possession and occupancy by 

Citizens of the United States in 1857.n 

The Haitian position relied in pert on the Treaty of 

1777 between France and Spain by which France acquired 

territory in San Domingo; this treaty wa.s used as the basis 

for 
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for an argument that Navassa Island became a dependenoy 

of the French part of the Island. Mr. Fish stated that 

this implication was by no means certain and added -

"it is certain, however, that that Island is not mentioned 

in the Treaty." He then referred to the Oonst1tut1ons :: 

of Haiti and particularly that of 1805 in which oertain 

islands were mentioned a.a integral parts of the Empixe. 

Navassa. Island wa.s not one of those mentioned. Mr. Fish 

cozmnented -

" The omission to enumerate Na.vasa with those 
claimed is a. significant fact. "Expressio uniue 
exclusio es al terius •. If the Government of 
Haiti for the time being had supposed that it 
had any right or interest to include Navas a among 
its dependencies that course would certainly have 
been pursued on suoh an oooaaion." 

He further remarked that later constitutions failed to 

include by name the Island of llavaea. 

In answer to another argument lite said -

K - - -it is worthy of notice that no instance 
is given in which Haitihas ever attempted to enforce 
any of its revenue laws in Navassa, nor in Which 
that Government has established or maintained 
customs offioers there, or indeed resorted t~ any 
of the ordinary means for the protection of its 
revenue. 11 

He oontim.1ed -

"The utmost to which the argument in her 
behalf amounts, is a claim to a constructive 
possession, or rather to a right of possession, 
but, in contemplation of international law, such 
claim of a right to possession is not enough to 
establish the right of a Nation to exclusive 
territoria.l sovereignty. 11 (Further quotation from 
Vat tel was made. 11 

He 
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He then discussed the Guano Aot and sa.id that 11 1t 

advances no new or strange pol1t1dal dogm~, sets up no new 

unusual or unheard of claim for territory, violated no 

settled principle o:f international law. 11 

Following the quotations of certain provisions of that 

Aot he said -

"The negative propositions of non-occupancy 
and absence of jurisdiction of any other Government 
were shown to exist by satisfactory proof; by the 
very best evidence of which such a oase is in its 
nature susceptible - the en tire absence of inhabi ta.nts 
and the undisturbed condition of the rich deposits of 
guano, Which must have been accumu.la.t1ng from a time 
long anterior . to the date fixed by Ha.i tias that 
of the first discovery of the Island; and although 
fifteen years have elapsed since Duncan and Oooper 
disoovered and settled upon the Island, no evidence 
has yet been adduced by Haiti going to establish the 
affirmative proposition of its ever having been 
occupied or even showing any act of positive 
jurisdiction having ever been exercised over it 
by tha.t Government." . 

In the Haitian oa.se reference was made to the fact 

tha.t the United States refused to recognize the claim of a 

certain firm, under the Guano Aot, to the Island Alta Velo 

on the ground that it was claimed by the Government of St. 

Domingo. !n answer ltr. Fish stated that tha.t Island was in 

much oloeer proximity to Dominican territory than Na.vases. 

is to Hait 1a.n territory and tha.t it formed pa.rt of a group 

of Islands the nearest of which was within a marine league 

from the shore. He made reference to a Spanish report in 

whioh it was stated that the Isla.nd was specifica.lly named 

and 
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named and made part of one of the Dominican provinces by 

law. 

Yr. Preston made answer to the above a:rguments and 

presented his case anew. Mr. Fish replied in the letter 

of June 10, 1873. In further reference to the argument 

based on the acquisition of Haiti by F.rance from Spain 

he said -

" - - -it is not therefore to be inferred 
that Navassa followed Haiti". 

As to the case of Alta.-Velo he added -

" - - -1 t was shown to have been. included 
by name within a poli tice.l and also within a 
judicial District of San Domingo. Alta-Velo was 
the subject of Legislation and the theatre of 
judicial administration under the sovereignty 
and laws of San Domingo, features which as I shall 
presently have occasion to show are entirely 
wanting in the relation which Haiti maintains 
towards the Island of Navassa; - - - ". 

One of the Haitian arguments was that possession was estab

lished by the fa.ct that a few Haitian fishermen t wched 

at Navassa in the course of their fishing voyages. Mr . 

Fish remarked - .. 

•Surely it is not upon such isolated facts as 
these. that this prime element of title ruse and 
occupation', can be made to depend, in a dispute -
between private proprietors. Such possession would 
not be deemed sufficient grounds upon which to 
repel a trespasser. It cannot be considered of 
any weight in establishing the proprietorship of 
a sovereign na.tion. Moreover, if the occasional 
visit of fishermen to the Island could have any 
weight in establishing the fact of ownership, San 
Domingo, Jamaica, Ouba and possibly Porto Rico 

would 
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would probably stand in as good an attitude towards 
that question as Haiti. But the fa.ct is that the 
alleged visits of these fishermen were not for the 
object of possessing or occupying the Island, but 
for the mere convenience of temporary shelter while 
passing in the prosecution of a trade, - a privilege 
whioh the fishermen of other adja.oent Islands might 
and probably did avail themselves of in oommon with 
Haitians and· residents of the Island of San 
Domingo. That their visits were occasional deprives 
them of the nature of perma.nenoe, which is essential 
to the occupancy whereby jurisdiction or title oan 
be maintained.• 

Kr. Fish stressed the fa.at that -

11 It is now nearly one half · a century since the 
independence of Haiti was acknowledged by the King 
of France, and yet, as I am warranted in assuming 
from the failure to produce the proof, the statute 
books of Haiti contain no a.ct or law in relation 
to Neva.sea; no statute prescribing the terms upon 
which it ma.y be occupied, or regulating the working 
and proprietorship of its rioh and revenue yielding 
deposits; nor has there been yet produced from 
the archives or public records of Haiti a transcript 
of any document in which even the name of Navassa 
appears. The exeroise of jurisdiction is one of 
the highest ev1denoes of sovereignty; the extension 
of the laws of an Empire over a colonial possession 
forms one of the ··.ohief monuments of the nation's 
title to sovereignty over the colony, and the absenoe 
of these important links in the chain of testimony 
advanced in support of Haiti's claim to sovereignty 
over Navassa must, I submit, appear to any rea.sona.ble 
mind fatal to that claim, nor oan this absence be 
supplied by the facts of contiguity of situation, or 
that Navassa had up to the date of Peter Duncan ts 
discovery remained a wilderness. About these latter 
facts there~:ha_s not been nor oan there be, any dispute. 
They a.re established by nature, and neither s¢1enoe 
nor research can shed any more light on them. I see 
nothing to be gained by the submission which you 
propose, to the determination of third parties." 

Seemingly Mr. Fish's position was such that the 

Haitian Government did not persist in pressing its claim. 

In 



300 
- 128 -

In 1916, as outlined above, the jurisdiction of the 

United States was formally extended over Navassa. In 

1905 this Department denied the territorial sovereignty 

of the United States over the Island. (Supra) 
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VI. 

OONOLUSIONS 

This seotion will be divided into two broad divisions: 

A. .Analysis of the Honduran Claim, on the Facts 

and Law. 

B. Analysis of the Claim of the United States, on 

the Fa.eta and Law. 

Subdivisions will be resorted to if clarity of exposi

t ion requires. It is hoped that the conclusions rJached 

may be unprejudiced and may partake more of the judioial 

than the ar gumentat1ve. 

A. Analysis of Honduran Ole,im. 

1. The status of the islands under Spain, to 
the year 1823. 

\ Certain oonolusions immediately present themselves. The 

. 1Q. V\ islands were undoubtedly discovered by Spanish navigators 
;_\ ' ~---~:-;;-:'._' __ ·-······::·~~;·_-:.:..;:_ ·:·: ___ •• • ·--···-~-,- ... >- .. ·-··-~ ....... , .. 

in the early part of the 16th century; they were not occupia:l 

indeed, it is most doubtful if a landing was ma.de and even 

symbolic possession taken; their existence was well known 

but no interest wa.s manifested in them; references in the 

maps oonsidered seem purely geographic and, so fa;r as may 

be judged, have no exact political signifioanoe; there . 

is nothing to show that the islands were included within 

any governmental or religious district; uninhabited, 

unoccupied, ( save temporarily, perhaps, by pirates), of 

no 
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no economio importanoe, they remained unnoticed by all 

save passing mariners. \ 

But they were discovered by Spain. Under the simple 

rules of International Law accepted at that time th~y _be

came, by that; fact alone, part of the royal domain of 

~pain. !title having been thus legally acquired it remained 

vested in Spain al though no further cognizance was taken of 

the islands and no additional acts were performed with 

relation thereto. During the 17th and 18th centuries 

International Law still gave validity to a title acquired 

by mere discovery. However, the dootrine was undergoing 

modification in the latter century and soon the principle 

of effective oooupation was to be evolved and generally 

a.ocepted. The effect of this new dootrine on ancient 

titles was considered by the Arbitrator in the Pal.mas Island 

Oase; a long excerpt from his opinion is set out above. 

There is no necessity now for considering the soundness of 

his views. In the event of a conflict of claims, after the 

development of the modern doctrine, some merit may be 

accorded the Arbitrator's contention; that question will be 

considered later, after Honduras has appefl.l."ed on the scene. 

But the Spanish title was not·oonteated prior to the year 

of Central American independence; so, Spain could peace

fully sleep on her rights and doubtless could have oonveyed 

perfect title to another State. In such event, it is not 

necessary 
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necessary to determine what, if any, acts would have 

been obligatory on the g:rantee State under the modern 

doctrine. 

I oonolude, therefore, that title to the Swan Islands 

was in Spain to the date of Oentra.l .Amerio an freedom. 

Before the subsequent history of the islands is con

sidered further reference should be ma.de to the signi

filoanoe of maps and cartographic material. This subject 

was considered by the .Arbitrator in the Palma.a Island 

Case. A great number of maps were submitted by both 

parties • . Such material was characterized by the Arbitrator 

as a method o:r "indirect~ proof". His view was that no 

weight could be given maps or the statements of carto

graphers, sources of information unknown, if in oonfliot 

with "legally relevant faota. 11 His introductory state

ment (Awud - P• 36) emphasizes the fa.ct that maps oa.n be 

used as bearing on sovereignty "only with the greatest 

caution"; that maps not showing the political distribution 

of territories nust be rejected save for their value in 

showing geographic looation; such value is weakened if the 

cartographer ha.a merely followed existing maps. He added 

(p. 38 ) - 11 Any how, a map affords only an indio at ion -

and that a very indirect one - and, except when annexed 

to a le gal instrument, has not the value of such an ine tru

ment, involving recognition or abandonmen~ of rights. 

The 
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The same subjeot was considered by Secretary of State 

Fish in his letters to the Ha.ytian representative in the 

dispute over Navassa Island (supra). In his first letter 

he laid stress on the faot that. although maps might show 

the position of the island they failed to show any oonneo-

tion between the island and the claiming State. 

later (p. 142) -

He added 

11 It is true a variety of proofs are brought 
forward to show that the existence of NaYasa has 
long been known. It is found on Yaps of early and 
of later date, but it is difficult to understand 
why the speoifioation in or omission of Navasa 
from any maps ancient or modern, or a mere state
ment of the position of that Island by geographers 
could give to any nation a right to sovereignty 
over it." 

The above oonolusion as to the sovereignty of Spain 

was rested not on oartog:raphio evidence but on the ·mere 

fact of discovery. However, suoh evidence has a material 

· bearing on the questions now to be considered. For, if it 

oan be demonstrated that the swan Islands we.re clearly a. 

part of an administrative district, to which Honduras 

succeeded, the Honduran oase takes on a greater signifioanoe. 

This question may now be oonsidered. 

2. The status of the islands 9U;bseguent to 1823 to the 

time of occupation by American citizens under the 

Guano Act,. 

No material, cartographic or otherwise, has been 

adduoed to justify the oonolusion that the islands were 

ever 
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ever made a pa:rt of any province or district in the 

politioBl organization of Spanish possessions in Central 

Amerioa. Title to them was in Spain; they lay off the 

ano1ent province of Guatemala. But they remained unin

habited islands over which no political control by duly 

constituted officers was ever exeroieed. Certain maps 

oited above might indicate that they were considered to 

be within the political area of the Province of Guatemala. 

But, if one considers the nature of such maps and the 

comments of the Pa.lmas Case Arbitrator and secretary of 

State Fish such indications are shown to have slight, if 

any, evident1&1'y value. As a consequence, the Honduran 

argument based upon the postulate that Honduras succeeded 

to virtually all of the territory of the ancient province 

of Guatemala is of little value. 

What, then, was the status of the islands after Spain 

lost her Central American possessions? Three hy-potheses 

present themselves: first, they remained under the sover

eignty of Spain; second, they became terra nullius; 

and third, they fell to the Central American Republic. 

Of the three, the last seems the most reasonable. It is 

most doubtful if the sovereignty of Spain continued. The 

islands were of no oonsequenoe; they lay a great distance 

from Ouba and nearer the mainland of Central America. 

Further, 

~, 
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Further, it is hard to conceive of the islands as being 

terra nulli;q!! at that time. Spain, having title, could 

not effect abandonment, strictly speaking, witl;Jout the 

requ1s1te :·i.intent. It is difficult to determine the 

attitude of Spa.in. However, it is probable that she did 

not intend to retain and then abandon title to the islands 

after the wars of independence but rather suffered the 

loss of all her possessions in that pa.rt of the Oaribbea.n 

Sea. If so, Spain's title to the islands devolved to the 

Central American Republic. 

This Republic persisted for some years. But did 

Honduras, after separation, succeed to the title to the 

Islands? Seemingly, no other State claimed the islands, 

although there are vague references to Colombia. and 

Nicaragua. One of the States of the Republic succeeded 

to whatever title was possessed by the Republic. By reason 

of geographic location it is reasonable to suppose that 

the successor State was Honduras. The hypothesis of 

abandonment again seems untenable. 

Thus, two conclusions have been reached; first, th~ 

title to the islands was in Spain until her Central 

American possessions were lost; and second, that this 

title devolved to Honduras. It now seems appropriate to 

consider the theory, advanced by the Arbitrator in the 

Pa.lmas Island Oa.se, that a title resting on discovery 

alone 
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a.lone can be lost, in the absence of effective occupation, 

by reason of change in the principles of International 

Law, the doctrine now being that such occupation is 

essential if more than an inchoate title is to be retained 

or secured. The At"bit~ator's view is quoted in full 

above. I find difficulty in subscribing to it. On the 

facts of the case before him there was no necessity to 

state this alternative ground for decision. In fa.ct, if 

the case had not disclosed effective occupation by the 

Dutch, I doubt if the theory would have been formlated • 

.As in Municipal Law so in International Law, the greatest 

regard should be had for title to real property. The 

territorial are·a. of a State should be safeguarded by the . 
most definite principles of law. Such principles should 

receive strict application; the legal consequences of such 

a;,plioation should be firm and should not be subject to 

changes in principle unless it is clear that such effect 

was intended. So, if the accepted principles of Internation

e.l Law have given rise to an absolute title in a State 

resting its claim on mere discovery this title, valid 

when created, Ei:lould remain in full vigor unless cut off 

by other principles of law. Here change in those doctrines 

relating to the acquisition of title ought not render 

invalid that which was valid in its genesis. It does not 

follow 
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follow that nations which have acquired title by discovery 

are to be permitted to sleep on their rights through the 

ages, 1f at any time their title are called in question. 

(Obviously, their slumber is undisturbed and will never come 

in issue unless another State lays olaim to the ea.me 

territory). International Law has provided other principles 

which, under proper circumstances, will deprive the sleeping 

State of its ancient title. These principles are: first, 

abandonment, and second, prescription. The intent to abandon 

is an essential element of abandonment; but such intent need 

not be express - 1 t may rest upon passive acquiescence or 

appropriate action or non-aotion. Another state may ma.lee 

effective occupation and by the continua.nee thereof for a 

sufficient period of time under certain conditions may out 

off the title of the original State, by operation of a doctrine 

similar to that of adverse possession 1n llunioipa.l Law. 

Thus, in my opinion Spaints title by discovery remainEli 

good and passed to Honduras. On this .basis, and this alone, 

rests the Honduran claim to sovereignty. If it should be 

demonstrated, by other material or by different reasoning, 

that Spain's title had fallen prior to the we.rs of independence 

and that the islands were terra nullius at the birth of the 

Honduran Republio the oase for Honduras would have to rest 

either on the modern doctrine of effective occupation or upon 

the alleged principle of contiguity. The case would fall. 

There is nothing to show that Honduras ever took possession 

of 
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of the islands, ever attempted (until after the present 

dispute arose) or effected occupation, or ever speoifi

cally included the . islands, by act or deoree, within the 

territorial area of the Republic. I oan give no weight 

to the continuous and insistent emphasis given the words 

(appearing in the various . Oonstitutions and elsewhere ) 

"las 1slas .. adtaoentes • 11 ".Adyacentes II is a 1'C>rd of most 

general soope and import. But 1 t is difficult to see how 

its meaning oan properly include islands, small and 

completely isolated lying 98 miles from the neai-est point 

on the mainland. The record presented lends itself most 

readily to the conolusion that the islands oovered by the 

phra.se . were those of some importance lying oloee to the 

main-land - islands suoh as the Bay Islands. Honduran in

aot1v1 ty cannot be rested upon ignorance or . ohanoe - it 

finds a real basis in complete indifference, an 1ndifferenoe 

whioh, as shall be shown, carried .over into the next 

century, even at a time When the islands began tt? assume 

a new importance, recognized by certain Honduran officials. 

In 11rf opinion the doctrine of oontigu1 ty should not, 

and does not, exist, in its present form .at . least, as an 

accepted principle of International . Law. In this I subso:ribe 

fully to the remarks (supra) of the . .Arbitrator in the 

Paelmas Oaee. The word "contiguity• may be used as a 

convenient mode of expressing practical reasons. But in 

ea.oh oaae the test . for a ola.im to territory, based upon 

proximity, 
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proximity, should rest upon considerations of sound 

practicality. Su.oh considerations are not present in 

31D 

this case. The islands are far removed from the Honduran 

ooa.st or other possessions; they have no strategic value in 

matters pertaining to Honduran welfa.Te, security, or 

policy; there are no economic reasons or oiroumstanoes 

which render the islands necessary to the well being of 

Honduras; there have been no ctonneotions, polittoal, 

eoonomio or otherwise between the mainland and the islands. 

And Honduras is willing to lease the islands, for a oon

s1dera.t1onl This argument in the Honduran Oase is deserving 

of scant attention. 

B. Analysis of the Claim of the United states. 

After the appearance of American citizens on the 

islands the Honduran . case beoome s closely o onnec ted with 

that of the United states. For this rea~on it is proposed 

to consider first the claim of the United States and then 

to trace the effeot of American acts on Honduran ·sovereignty 

subsequent to 1857, to the date when the present controversy 

arose, diplomatically. After this latter date, of course, 

the acts of the parties have no significance and need not 

be considered. 

It is olea.r that American citizens, around the year 

18'67, took e:ffecti ve occupation of the islands and have 

remained, with slight breaks, in continuous possession 

to 



- 139 - 311 

to the present time. The material set out above under 

Section III B shows that guano was discovered by an 

American citizen or citizens between the years 1848 to 

1848, that possession of the islands was taken in the . 

name. of the United States. Effeotive possession was 

probably taken in 1857 for in that year the seereta:ry of 

State informed the President that the requirements of 

the Guano Act had been complied with. In 1858 there were 

about 12 men on the island. They were abandoned, &Pcord1ng 

to British ad.vices, probably in the latter part of 1858 

or the early part of 1859. Presumably oooupation was 

resumed under different auspices because the Secretary 

of State issued a oertifioatE[ in 1863 to the New YOrk 

Guano Oompany. From this date to the last decade of 

,the century no exa.ot reoords of occupation are available. 

The islands were carried on .official lists of Guano 

Islands; presumably extraction of guano persisted. In 

1896 the Ooimnittee on Commerce of the Senate had before 

it a bill for the establishment of a light-house on the 

islands. In its report the Committee stated that the 

islands were the first ta.ken possession of under the Guano 

Act; that "they have, for forty yea.rs, been owned and 

continuously inhabited and operated by citizens of the 

United states"; that at the time they were occupied by 

four 
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four or five citizens, with their families, labor being 

imported for the working season. In 1904, Adame, the 

representative of the Albion Ohemical and Export Oo., 
• 

abandoned the islands, under orders, but returned the next 

day, raising the .American flag and taking possession in his 

own name ~ an .AJnerioan citizen. Prior to this abandon

ment (according to the Sailing Directions of the Hydrographio 

Office {1907)) 60 men were constantly employed in extracting 

guano under the P a.o ifio Qua.no O o. In 1908 the United Fruit 

Company erected a wireless station on the islands. In 

August 1909 this Department stated that there was no longer 

exploitation of guano. During that year Adame had a petition 

before the Department for the issuance of a certificate under 

the Guano Act. No certificate issued, for the requirements 

of the Aot were not complied w1 th. In 1911 an official 

report to the Navy Depa.r12nent stated that two .A)Dericane, 

operators of the Fruit Oompany• a wireless station, were on 

the island; that the other inba.bi ta.nts were negroea working 

for the Swan Island. Oommerc1al. Oompany; and that the son of 

Adams 11 ves there oooaaionally for short periods as manager 

of that company. Guano extraction had ceased, probably not 

to be resumed. The Oompa.ny was exporting coooanuts and 

satin-wood. In 1927 this Department was informed by the 

Department of .Agriculture that in 1914 the Weather Bureau 

had 
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had established an offioial station on the islands and 

had maintained it until 1927. The Central. American and 

Mexioan Pilot, issued by the Hydrographic Office in 1927, 

stated that in 1980 five Americans and fourteen 08'Vmanians 

were living on the Islands and that the guano deposits 

had been exhausted. 

The above faota are sufficient to justify the conclusion 

that there has been effective oooupation of the islands by 

Amerioan citizens since 1867. They also serve to dispose 

of the al.legations in the Honduran Oase as . to American 

oooupation. They · are not, in themselves, a sufficient basis 

on Which to predioate Amerioan sovereignty, regardless of 

the mode of aoquis1t1on. So, we nnst now consider the legal 

signif1oanoe of the Guano Aot and . acts done thereunder and 

the attitude of the executive depa.rtments of this government. 

It is obvious that the title of the United States (if 

it oan be established) nnst rest upon one of two principles 

of law: first, original oooupat1on of derelict land; and 

second, prescription. The acquisition of title under the 

first principle presupposes abandonment by Honduras, since 

the oonolusion .has been rea.ohed that Honduras succeeded to 

the title of Spa.in. If the islands, through abandonment 

beoameterra nullius, the United States mst demonstrate, 

according to accepted principles, effective and continuous 

possession 
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possession and user by its agents or by individuals whose 

acts it acknowledges and ratifies - that is, there met be 

the intent to extend jurisdiotion and sovereignty. If the 

United States is to rely upon prescription it nust show: 

notorious, continuous, and undisturbed possession and 

occupation, as an exercise of sovereignty; probably user; 

silenoe, passiveness, or the absenoe of any attempt, by the 

former possessor, to exeroise proprietary rights; lack of 

ignoranoe on the part of suoh former possessor; and the 

continuance of euoh oooupation for a period of time long 

enough to make it desirable, for the tra.nquilli ty of inter

national affairs, that the new possessor be considered to 

have acquired sovereignty and that other nations have that 

conviction. 

Were the islands abandoned by Honduras? There is nothing 

in the reoord to indicate that Honduras had the specific intent 

to release her title. It is necessary, therefore, to determine 

whether suoh intent may be implied from aots of non-action. 

In suoh determination it should be QOrne in mind that 

abandonment cannot be lightly assumed and must be established 

by clear demonstration. Prior to the occupation of the 

islands by American o1t1zens, Honduras was not under any 

obligation to assert sovereignty nor oan her indifference 

to the islands be given any s1gn1f1canoe. If one may believe 

the undocumented statement (supra) in the Honduran Oase as 

to 
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to the investigation by one Maj or Burke in the Honduran 

Archives it is probable that the granting of guano conoessionE 

to American citizens in the years 1835 to 1837 constitutes 

a positive assertion and exercise of sovereignty. 

It is not supposed that the material now available is 

complete. Howev.er, 1 t is clear that Honduras manifested, 

after American occupation, a most remarkable indifference 

to the isla.nds. This indifference and the failure to 

assert or exercise positive rights of sovereignty might well 

serve as a basis for a presumption of abandonment. Indeed, 

it might be argued that a design to abandon can be adduced 

from such complete and loneroon t1nued neglect. There is 

little in the Hondur.an Case to rebut this seeming neglect.

However, the Commandant of Truj 1110 did of~er a guano con-
~----·-- -·-·--u-• ___ ... • ·--·---·----· .. ·-• ..... _.. .. ,..-, ,.,_., .. - .... ~-· ..... , ... .,. ... ,-.,,•.,•., ... ,.,.,,,' ,, ..... ,.~:• ;. _, . ..,. •,••' .~ '., •• ,• '•' • 

cession to a British firm in Belize in the year 1861. As 
------~-------···-- ··<.·• ... ·-... ~ ........ - .............. ~-·· ......... --~--~--"'·"· .,.,,. .... , .... ~ .............. ,, ._. .. , .... -... ,. .. -.. .... ···-·-· · ~····· ······- .. ---- -~ ·- · 

asserted, he may have sent a commission to investigate the 

islands. In 1907 an expedition to the islands was planned 

by the Inspector General of the Treasury; diffiaulties of 

transportation prevented the execution of the plan. (The 

evidence on this point is hardly conclusive). In 1909 

Honduras asserted sovereignty and professed, to the Swan 

Islands Commercial Company, its intent to send a war vessel 

to the islands. (A similar plan was contemplated later in 

1981). 
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1921). In 1918, if one may believe the bare assertions 

in the Honduran. Oase, a report on the islands was prepared 

for the President of Honduras; the jurisdiction of the 

Republic was asserted. Despite this interest there is no 

specific assertion in the Honduran Oase of any positive 

aots of sovereignty on the islands. However, it is my 

opinion that, under all the oircumstanoes, no intent to 

abandon can be imputed to Honduras and that the presumption 

of abandonment, if it arose, has been rebutted. If the 

passage of time had been of more considerable duration and 

if.the neglect of Honduras had been complete a different 

oonolusion might have been reached. The failure of Honduras 

to assert her dominion and to extend her l ·aws over guano 

operations militates strongly against her pretensions. 

However, this failure finds some just1f1oat1on and partial 

explanation in the troubled history of the republic. 

In any event, the question of abandonment has impor

tance, so far as the American :Olaim is oonoerned, only if 

the United States attempted to extend its dominion over 

the islands, through o ocupation. The legal s1gn1f1canoe 

of occupation under the Guano Act must now be considered. 

The AOt: has been set Qlt in full, above. Its phrasing 

is so genera.1 that the difficulties of interpretation are 

great. However, certain provisions should be noted. 

Pe.rs.graph 1411 clearly contemplates that only such islands 

"not 
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"not w1 thin the lawful jurisdiot1on of any other govan

ment" shall be occupied by American citizens. The dis

ooverer of guano was to make . such assertion, under oa.th. 

This assertion was made as to the swan Islands, and a 

certificate, based in part thereon, was issued. If the 

jurisdiction, or claim of jurisdiction, of another state 

had been advanced the cert1f1oate would have been refused. 

The Os.yo Verde Case, cited above, is illustrative. The 

mere issuance of a oert1f1oate, based upon the represented 

state of facts, cannot modify or alter the true facts. 

It would seem to follow that the swan Islands, dominion 

over which was in Honduras, were not of that class of 

islands contemplated in the Act. 

The same section provides that islands so possessed 

may be considered at the discretion of the President 11 as 
I 

appertaining to the United Sta tea tt. The use of the word 

"appertain II is deft, since it carries no exaot meaning 

and lends its elf readily to circumstance and the wishes 

of those using it. It has given rise to suoh words as 

"appurtenant" and 11 a.ppurtenanoe ". The common law denies 

that land can be appurtenant to land. In a striot sense 

an island cannot be appurtenant to other territorial 

possessions. If the word "appertain" and 1 ts variants 

oannot be given a striot meElling they lose What little 

value they have When relied upon for the creation or 

assertion 
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assertion of legal rights. The meaning of the Act nust 

be found outside the phrase quoted above. 

Section 1418 authorizes the President "at his 

discretion, to employ the land and naval forces of the 

United States to protect the rights of the discoverer •• •" 

If, upon occupation under the Guano Act, the islands 

were to beoome a pa.rt of the domain of the United states 

such authorization would be unnecessary. Further, the 

President probably would not have received discretionary 

power. 

Section 1419 provides that nothing in the Act "shall 

be oonatrued as obliging the United States to retain 

possession of the islands •••• 1 after the removal of guano . 

If the word •possession" was used in a strict sense it 

follows that a mere temporary occupation, for a fixed 

purpose, was contemplated. Of course, possession oould 

be retained. But it is doubtful if the Act contemplated 

such oooupat1on as would g1 ve rise to the right of 

sovereignty. 

Section 1412 stipulates that a discoverer shall 

show, inter alia, that "possession was ta.ken in the name 

of the United states ••• •. ' This condition was included 

in the Attorney General's opinion of June a, 1857. As 

shown above, several certificates reoited that occupation 

was taken in the name of the United States; the swan 

Islands certificate did not. But it is my opinion that 

the 
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the requisite intent to extend complete sovereignty was 

not expressed in the Aot and was not present 1n the 

government. 

The debates in the senate are not very illuminating. 

As stated above, 1 t seems clear that the primary purpose 

of the aot was to fao111 tate the exploi ta.tion and carriage 

of guano-: to the Uni tad States. Section l of the original 

bill used the word 11 appertaining 11 and carried the additional 

provisions that at-the discretion of the President an 

island could •be taken possession of in the name of the 

United States with all necessary formalities". Either this 

provision wa.s considered mmeoessary, under International 

Law, or the Act, as passed, did not contemplate the exten

sion of sovereignty. The discussion 1n the Senate is not 

clear. Seward, the proponent of the bill, spoke of a 

disoovery inuring to the government but went on to say that 

no question of seour ing dominion was involved since the Act 

had refer.enoe to uninhab1 table rocks "fit for no dominion. n 

One remark should be quoted again - 11 There is no temptation 

whatever for the abuse of authority by the establishment 

of colonies or any other form . of permanent occupation 

there •••.•• The bill itself then provides that Whenever the 

Guano should be exhausted, or cease to be found on the 

Islands, they should revert and relapse out of the juris-

diction 
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diction of the United States. 11 The original bill, end 

the bill Which passed, did not contain suoh definite 

provision for a "relapse". Obviously, however, no 

permanent dominion was intended; it is most doubtful if 

more was · intended than a mere temporary possession by 

American citizens under the protection of the United 

Sta.tee. 

We may now disouss briefly the few oases in the oou.rts 

in which the . .AOt was considered. 

The case . of Graf.lin v. Navassa Phosphate . Oo. ( supra) 

involved a question of common law dower. The lower court 

held that the provisions of the Aot "entirely negative any 

idea that such islands were in any sense to become pa.rt of 

the territorial domain of the United States"; that the Act 

was intended. merely 1 to afford governmental sanction and 

protection to the exercise of a commercial privilege"; and 

that the common law was not in foroe on the island. On 

appeal to the Supreme Court this issue was avoided, the 

court resting its decision on the principle that the 

interest of the discoverer was not subject to dower rights. 

The oa.se of Jones v. ynited States. (supra), decided in 

the Supreme Oourt, contains a further discussion of the Act. 

Oertain language in the opinion ha.a been referred 1t> as show

ing that the dominion of the United States was extended, 

under the Aot, over Navassa Island. That pa.rt of the 

opinion, 
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opinion (usually quoted) relating to the principles of 

discovery and occupation ie hardly conclusive. For, in suoh 

principles the Oourt found justification for the Guano 

Act but did not say that occupation thereunder made the 

island a part of the public domain. It did state that suoh 

principles permitted a nation to nexercise such jurisdiction 

and for suoh period as it seea fit over territory so acquired" 

However, the opinion contains two references to "dominion" 

of the United States (supra). The first reference implies 

a temporary dominion - "for the time being". The second was 

made when the court held that the rights of the individual 

had no connection with "the dominion of the United States or 

the jurisdiction of their Oourts. 1 One may question whether 

the Oourt was using the word "dominion" as implying complete 

and absolute sovereignty. There was no necessity for the 

Oourt to determine the question of sovereignty. The ma.j or 

issues raised were the constitutionality of the Act and the 

jurisdiction of the oouxt. The first issue could be (and, I 

believe, was) resolved without o·onsid_eration of the question 

of oomple te sovereignty. The seoond oould be similarly 

resolved. For, the Aot provided for criminal jurisdiction 

and the indiotment merely alleged that Navassa Island was 

11under the sole and exalusive jurisdiction of the United 

States II and was reo ognized "as appertaining to the United 

States" 
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States" and was 1 in the possession of the United States." 

Even if the United States had merely a temporary posses

sion of Navassa these allegations of the indictment would 

be sound. So, if the words of the Court be given their 

widest meaning they were not necessary for decision and 

may well be considered dicta. One should also remember 

that in 1890 Hayti no longer contested the island, the 

United States having vigorously opposed the Haytian claim. 

It may be admitted that the Supreme Court has final 

authority in the oonstruotion and interpretation of a.eta 

of Congress. However, it is my opinion that the above 

oases (the only oases involving the Guano Aot) do not stand 

for the propositions that occupation under the Act brings 

the occupied islands within the permanent territorial domain 

of the United States and that full sovereignty has been 

extended over suoh islands. If the Aot spoke olea.rly tm 
Oou.rt would be bound, for, as was stated in the Jones 

Oase, (p. 212) -

"Who is the sovereign, dea!ure or def!'Ito, 
of a territory is not a judio1 , but a poitioal 
question, the determination of Which by the 
legislative and executive departments of any 
go.vernment conclusively binds the judges, as well 
all other offioers, citizens and subjects of that 
government. This principle has always been upheld 
by this court, and has been affirmed under a great 
variety of c1roumstancea.• 

Thus, we may now consider the attitude of the execu

tive department, generally and with respect to Swan 

Islands. If a case involving the islands ever came before 

the 
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the Supreme Court it would take judicial notioe of that 

attitude. In the Jones oa.se the court said -

• All oourts of justice are bound to take 
judicial notice of the terr1tor1a.l extent of the 
jur1sd1otion exeroised by the government whose 
laws they administer, or of its recognition or 
denial of the sovereignty of a foreign power, as 
appearing from the publio aots of the legislature 
and exeoutive, although those aots are not 
formally put in evidence, nor in aooord with the 
pleadings." 

J.._ 

The opinions of the Attorney General Will be first 

disouesed. A formal opinion, printed as such, has no oon..

olueive or binding effect. It has persuasive force and is 

entitled to profound respect. However, it is entirely 

ad.V1sory and need not be followed by the executive depa.rt

ment requesting it. An informal opinion has, of course, 

no higher standing. 

In 1911 the Attorney General addressed a letter to the 

Seoretary of Commerce and Labor w1 th respect to Navassa 

Island as a P.ossible light-house reservation. (supra) It 

was definitely stated that the Guano Act did not contemplate 

•complete title" or the inclusion of the islands within the 

"territorial domain" of the United states. This letter 

should be contrasted With that (supra) of a prior Atto:rney 

General to the Senate Committee on Oommeroe when it was 

contemplated that the Swan Islands might be used for light

house purposes. It was there stated (reliance was placed 

on 
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on the oases oi ted above:) - "Thus, 1 t seems that not only 

the sovereignty over the island, but the proprietorship 

thereof, is in the United Sta.tea ••• 18 

In 1918 the Secretary of the Navy asked for an opinion 

on the sovereignty over swan Islands. The facts submitted 

were inadequate since the Attorney General commented that 

no certificate had been issued. He oonoluded that the 

United States had never acquired "sovereignty of any kind 

or to any extent over the swan Islands" under the Guano 

Aot. What his oonolusion would have been had he known of 

the oertifioate is a matter of oonjeoture. (The opinion is 

referred to above.) 

However, in 1925 the then Attorney General had no 
doubt on this conjectural point. He said, in the opinion 

requested by this Department - "Had a oopy of that certifi

cate been supplied to the Attorney General I would have no 

doubt but that he would have answered the first question in 

the affirmative.• This oertif1oate, he affirmed, was 

considered by the Secretary of State •as a auffioient 

proclamation of the extension of sovereignty over the Swan 

Islands." His oonolusion was that the issuance of the 

oert1f1oate in 1863 extended "dominionN and "that the 

sovereignty of the United States attached to said islands 

as of that date. H (The opinion is referred to above). 

These 
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These opinions, taken together, are hardly illumin

ating. The value to be attributed to them is a matter 

of personal judgment. I am inolined to give them 11 ttle 

weight. They do not oontain, in my opinion, sufficiently 

full consideration of the question and it is doubtful 

if they are based upon adequate statements of facts. 

The la.st opinion, rendered in 1925, followed the diplo

matic discussions with Honchlra.s. It is almost completely 

at variance with the position of this department prior 

to that year. That position will now be considered. 

Its most striking aspect is that of wavering 

uncertainty - an uncertainty Which oharaoterized the 

attitude of this government with respeot to all guano 

islands. The shirting nature of this position has been 

traoed in detail above. A list of the phrases used by 

the Department, in response to official and private re

quests may be instructive. "Protection" - "property ofn -

"appertain to" - "belong to" - 11 appea.r on list of islands 

appertaining to" - "jur1sdiotion°. These expressions were 

used prior to the opinion of the Attorney General in 

1925. After that opinion sovereignty was claimed. 

It is olea.r that before 1925 no unequivocal assertion 

of complete sovereignty was made. It is equally olea.r 

that 
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clear that there were a number of denials of sovereignty. 

Thus, in 1904 the Department of Commeroe and Labor was 

informed that the United States exercises jurisdiction 

11 solely for the purpose of extraoting guano. 11 The 

Attorney General (14 Ops. 610) stated that he had been 

informed that suoh was the policy of this Department a.nd 

that it was further held that "upon cessation of such 

oooupanoy, they beoome open again to disoovery, poeseesion, 

eto." In the same year the Postmaster General was 

told that the islands were listed as "appertaining to 

the United States" but that the United States "possesses 

no sovereign or territorial rights over the islands" (See 

above for similar statements as to Ohristmas and Navassa 

Islands). In 1914 it was held that the islands were not 

within the jurisdiction of the United States within the 

meaning of an act relating to radio stations" within 

the jur isdiotion of the United States." In 1917 the Navy 

Department was informed that "this Government has taken 

no steps to extend its own sovereignty" over the islands. 

The same department was told, in 1917, that it •apparently 

would require an act of Oongrese to make the swan Islands 

legally a pa.rt of the U~i ted st ates 11 • The ea.me reply 

was made to a private individual in 1920, although it 

was 
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was asserted that the islands "are pra.otically under the 

control of the United States Government". In 1922 a 

letter to Henry Oabot Lodge stated - 11 it has never been 

authoritatively determined that the United States claims 

any sovereignty or territorial rights over Guano Islands, 

Whioh appertain to the United States, other than that 

necessarily exercised in the proteotion of Amerioan 

citizens, who a.re engaged i,n the removal of guano therefrom. 

The Committee on Oommeroe of the Senate, in 1896, 

spoke of the islands as "belonging to the U:n1 ted States • 11 

In 1893 the Solicitor of the Treasury Department held that 

toba.ooo from the islands should be admitted free sinoe 

they "appertain to or belong to the United States, and 

a.re under its exclusive jurisdiction for the time being - -" 

But in 1909 the Treasury Department ordered that 11 1mpor

tat1ons of dutiable articles should be treated as foreign 

and assessed with duty." ·In 1918 the Navy Department sug

gested that a naval commander land and proclaim the 

islands under the sovereignty of the United States and 

that a military governor be appointed II to exercise the 

functions of .sovereignty as was done in the case of the 

islands of Samoa and Guam". In 1919 a proclamation for 

the President• e hand was preps.red by that d;epa.rtment; 

it was never signed.' 

It 
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It seems clear that the Department of State, prior 

to 19251 had. not oonsidered the islands to be a pa.rt of 

the territorial. domain of the United states .and in general 

had subscribed to the view of Secretl!Ll"Y of State Cass, 

stated in his letter to Fabens of Jtme 29, 1857 -

"The sole and exolusive objeot of the 
Aot, a.a written upon its faoe, is to furnish 
oitizens or residents of the United states a 
supply of guano, at a reasonable price." 

c, It follows that there has never existed the requ.1s1 te 

intent, in the executive branoh, to extend the sovereignty 

of the United States over the islands; that, prior to 

the dispute with Honduras, no ratification has been made 

of the oocupa.tion by .AJnerioan oi tizens under the Act or 

subsequent to the abandonment in 1904; that the lePk of suoh 

intent precludes the argument that title is in the United 

States by virtue of effective oooupation or J?Eesoription. 

The conclusion has already been reached that Congress 

did not contemplate that the Aot should supply this 

intent to acquire sovereignty. 

Sinoe the view ha.a been asserted that at no time did 

the United States have the intent to acquire sovereignty 

it is unnecessary to discuss the meaning of the last 

seotion of the Guano Aot (as to the relinquishment of 

possession), or the effect of the abandonment by Adema 

in 
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in 1904, or the significance of the cessation of guano 

extraction around that time. 
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Great difficulty has been experienced in forl?lllating 

the conolusions reached. Definite assertions have been 

ma.de but eaoh is open to disputation and attack. 

Infallibility of judgment
1 
particularly in a case so in

volved as this, is impossible. Oare ha.a been taken to leave 

out of consideration questions of policy or practical 

expediency. It is my opinion that ample support may be 

found for the oonclu~ion that sovereignty over the Swan 

Isle.nds is vested in the Republic of Honduras. 
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OALVO - LE DROIT INTERNATIONAL (3me Ed.) Tome l - P• 319. 
11 "La d~oouverte de l t Am~rique et oelles qui 
vers la fin du moyen~tge ont lte faites en Aeie et 
an Afr1que ont introduit dane le droit international 
un nouveau mode d'aoquis1t1on et de possession: 
nQls voulonQ parler de la priorit~ de d,oouverte, 
de la premi~re oooupation et de la colonisation. 

"L'~tat des choses est bien oha.ng& depuie 
1t~poque des grandea d&oouvertes jusqu'h la fin du 
si~ole dernier; 11 ne reste plus, h proprement 
pa.rler, de oontr&ee h d,oouvrir, eelon la portle 
exaote du mot; l•exploration qui remplaoe la d~oouverte, 
a d&jA sorut& presque tous lee coins du globe; 11 
n•ast .gu&re que quelques r~gions de 1•1nt,rieur de 
l'Afrique et quel~es 11es de l'Oo~a.nie que aient 
jusqu•101 &cha.pp~~ sea reoherohes. 

331 

11Quo1 qu • 11 en soi t, 11 existe encore des terri toues 
qua ne font partie d•auoun ttat, soit encore inooouphs, 
soi t poes&d&s par des tribue sauvagee ou barbares. 

Dans le premier oas un itat peut aoqu&rir la 
souvera1net~ sur de semblables territoree par la prise 
de possession; mais 11 faut que oette prise de 
possession soit effective, o•est-~dire aooompa.gn&e 
ou su1vie d'un oommenoement dtorganization administrative 
ou d'exploitation commero1ale ou industrielle da.ne 
la. pays. Le simple fai t de planter un drape~, des poteaux 
aveo inscriptions, une oroix ou d 1autree. emblemes ne 
suffi t pas pour donner ou outen1r un titre exolusif l 
un pays dont on n' a point fa.1 t un usage aotuel, quoique 
la. pratique des nations se soi t en bien des oase pr,va.lul 
de mesures setjlblables. 

"La prise de possession peut s•op&rer par des 
partiouliers; mais si oeu%,,,.01 ont ag1 sans pouvoirs, 
leurs actes doivent &tre rat1f1~s par 1•:ttat duquel 
11s d&pendent, pour qµe leur ocoupat1on revete un 
d~finitif et val.able k 1 1~ga.rd des autres ttata. 
L•h1sto1re des colonies anglaises en Am,r1que nous 
fourni t des examples d l f·applioation de oe prinoipe. 11 

Page 
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Page 321. 

"Meme dans le case de l•ocoupation de semblables 
territoires on oonteste aux !ta.ts de dro1t de s•en 
inoorporer une plus grande &tendue qu'ils ne peuvent 
en civiliser ou en adm1nistrer. Il faut bien oomprendre 
toutefois que oette oontestation ne eaura1t s•appliquer 
qu'aux acquisitions ou aux oooupa.tions recentes, et non 
aux poaaessions dlj~ a.noiennes, oonsa.or~es ala. fo1s 
par le te:mps et le droit historique, lesquelles 
fo:rment, hprqprement p~ler, une exception gln&ralement 
admis h la r&gle que pr~obde. 

Pa.ge 326. 

"O'est un fa.it incontestable que le groupe des 
llalouines fut d&oouvert par des marine espagnols ou 
dee marine ~trangers au service de l'Espagne (1), 
de sorte que s1 la simple d~ouverte suff1sa1 t pOlll.' 
assurer la propr1&t3 dlun territo1re, l'Espagne 
aura.1 t de oe chef t.. la possession des Malouines un 
droit ant&ri~ lw~lui de tou.te autre puiesanoe; mais 
eon droit est !tabli sur un titre ayant pour fondement 
des prinoipes plufi larges et plus gin&ra.lement ad.mis: 
le titre de premilre oooupation, ou du moins de 
substitution aux premiers oooupa.nts en vertu d•un 
aote rlgulier de cession et de remise.' 

HALL - INTERNATIONAL LAW ( 6th Ed. - 1909) pp. 101-105. 

"When a state does some aot with reference to 
territory unappropriated by a civilized or semi
oivilized state, wh1oh amounts to an actual taking 
of possession, and at the same time indioa.tee an 
intention to keep the territory seized, it is 
held that a right is gained as against other 
states, whioh are bound to recognise the intention 
to acquire property, aPoompnied by the fact of 
possession, as a sufficient ground of proprietary 
right. The title which is thus obtained, and 
whioh is oalled title by oooupa.tion, being based 
solely upon the fa.at of appropriation, would in 
striotness come into ex1stenoe with the oommeno~ 
ment of effective control, and would last only While 
it continued, unless the territory occupied had 
been so long held that title by oooupation ha.cl 

become 
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become merged in title by prescription. Hence 
oooupation in its perfect form would suppose an 
aot equivalent to a declaration that a particular 
territory had been seized as property, and a subse
quent continuous use of it either by residence or 
by taking from it its natural products. 

"States have not however been content to 
assert a right of property over territory a.otually 
occupied at a given moment, and consequently to 
extend their dominion pari pas SE. with the settle-
ment of unappropriated lands. The ea:rth,.r.l:j.unger 
of colonizing nations has not been so readily 
satisfied; and it would besides be often 
inconvenient and sometimes fatal to the growth or 
perilous to the safety of a colony to confine the 
property of an occupying state within these narrow 
limits. Hence it ha.a been common, with a view to 
future effeotive appropriation, to endeavour to obtain 
an exclusive right to territory by a.ots Whioh indicate 
intention and show momentary possession, but whioh 
do not amount to continued enjoyment or control; and 
1 t has beeome the practice in making settlements 
upon continents or large islands to regard vast 
tracts of country in Which no act of ownership has 
been done as attendant upon the appropriated land. 

"In the early days of European exploration 
it was held, or au least every state maintained 
with respect to territories discovered by itself, 
that the discovery of previously unknown land con
ferred an absolute title to it upon the state by 
whose agents the d1soavery was made. But it 
has now been long settled that the bare fact of 
discovery ie an uneuff1o1ent ground or pro:pr1eta.ry 
right. It is only so far useful that it gives 
additional value to aots in themselves doubtful or 
inadequate. Thus when an unoccupied country is 
formally annexed an inchoate title is acquired, 
whether it bas or has not been discovered by the 
state annexing it; but when the formal act of taking 
possession is not shortly succeeded by further acts 
of ownership, the olaim of a discoverer to exolude 
other states is looked upon with more respect than 
that of a mere appropriator, and when discovery 

has 
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has been made by persona competent to aot as 
agents of a state for the purpose of annexation, 
it Will be presumed that they have used their powers, 
so that in an indreot manner discovery may be alone 
enough to set up an inohoate title. 

"An inohoate title acts as a temporary bar to 
occupation by another state, but it D11et either be 
converted into a definitive title within reasonable 
time by planting settlements or military postsi 
or it mat at least be kept alive by repeated ooaJ. 
acts showing an intention of continual claim. What 
aots are suffioient for the latter purpose, and what 
constitutes a reasonable time, it would be id.le to 
attempt to determine. The effect of acts and of the 
lapse of time Dllst be judged by the light of the 
oiroumsta.noes of each oase as a whole. It can only 
be said, in a broad way, that when territory has been 
duly annexed, . and the fact has either been published 
or has been recorded by monuments or inscriptions 

3 '-l ' 
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on the spot, a good title has always been held to 
have been acquired as against a state macing sett-laments 
within such time as, allowing for aooidenta.l circum
stances or moderate negligence, might elapse before 
a force or a colony were sent out to some part of 
the land intended to be oooupied but that in the 
course of a few years the presumption of permanent 
intention afforded by such acts has diedaray, if they 
stood alone, and that more continuous aots or aotual 
settlement by another power beoame a stronger root 
of title.' On the other hand, when discovery, coupled 
with the public assertion of ownership, has Deen 
followed up from time to time by further exploration 
or by tempora:ry lodgments in the country, the 
existence of a contirmed interest in it is evident, 
and. the e:xtinotion of a proprietary claim Dl8'Y be 
prevented over a long sp&Qe of time, unless more 
definite w:,ts of appropriation by another state 
a;re effected without protest or opposition.· 

"In order that occupation shall be legally 
effeoted it is neoeasary, either that the person 
or persons appropriating territory shall be 
furnished with a general or specific authority to 
take possession of unappropriated lands on behalf 
of the state, or else that the oocupation shall 
subsequently be ratified by the state. In the latter 

oase 
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case it would seem that something more than the mere 
aot of taking possession Dllst be done in the first 
instance by the unauthorised oooupants. If, for 
example, colonists establishing themselves in an 
unappropriated country deolare it to belong to the 
state of Which they are members, a simple adoption 
of their ·aot by the state is enough to complete its 
title, because by suoh adoption the fact of -
possession and the assertion of intention to 
possess, upon Which the right of property by crooupa,.. 
tion is grounded, are brought fully together. But 
if an uncommissioned navigator takes possession 
of lands in the name of his sovereign, and then 
sails a.way without forming a settlement, the fact 
of possession has ceased, and a confirmation of his 
act only amounts to a bare assertion of intention 
of possession, whioh, being neither declared upon the 
spot nor supported by looal acts, is of no legal 
value. A declaration by a commissioned officer that 
he takes possession of territory for his state is a 
state aot which shows at least a momentary conjunc
tion of fa.ct and intention; where land is occupied 
by unauthorised colonists, ratification, as has been 
seen, is able permanently to unite the two; but the 
aot of the uncommissioned navigator is not a state 
act at the moment of permanent in its local effects 
it cannot be made . one afterwards, B) that the two 
conditions of the existence of property by oooupation, 
the presence of both of which is necessary in some 
degree, oan never co-exist. 

"There is no difference of opinion as to the 
general rule under which the area affected by an a.ct 
of occupation should be determined. A settlement is 
entitled, not only to the lands actually inhabited 
or brought under its immediate control, but to all 
those which may be needed for its seouri ty, and to 
the territory Which may fairly be considered to be 
attendant upon them. When an island of moderate 
size is in question it is not difficult to see that 
this rule involves the attribution of property 
over thw hole to a state ta.king possession of any 
one part. But its application to continents or large 
islands is less readily made.• 

Page 
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Page 114. 

"It will have been observed in these cases, and 
it will be found in most of the older cases in which 
title rests upon oooupation, that the acts relied 
upon as giving title, previously to the a.otua.l 
plantation of a oolony, have been scattered at some,... 
what wide intervals over a long spaoe of time. Until 
recently this has been natural, and indeed inevitable. 
When voyages of discovery extended aver years, when 
the coasts and archipelagos lying open to occupation 
seemed inexhaustible in their vastness, when states 
knew little of what their own agents or the agents 
of other countries might be doing, and when communio~ 
t1on with established poets was rare and slow, isolated 
and imperfect acts were properly held to have meaning 
and va.lue. When therefore it first beoame worth While 
to question rights to a given area, or to dispute aver 
its boundarieel the tests of effective oocupation 
were neoessari y lax. But of late years a marked 
change has occurred. Except in some pa:rts of the 
interior of Africa, there are few patches of the 
earth ts surface the ownership of which can be placed 
in doubt. With the restriction of the area of possible 
occupation the desire to seoure what remains has often 
become keener. At the same time the difficulties 
which often stood in the way of continuity of 
occupation have vanished before improved means of 
oomnunioation. A tendency has consequently declared 
itself to exact that more solid grounds of title 
shall be shown than used to be aooepted: as sufficient." 

HYDE - INTERNATIONAL LAW Vol. I, P• 164-169. 

11 States were agreed that the native inhabitants 
possessed no rights of territorial control Which the 
European explorer or his monarch was bound to respect. 
They were also agreed, With the possible exception of 
Spain and Portugal, that the Pope possessed neither 
the title to uhknown lands, nor the right to regulate 
their discovery and exploration. 

"As the acquisition of ownership of new lands 
was always in behalf of the sovereign, and involved 
public a.ots for his benefit, it was not supposed that 
title could be acquired through the efforts of one 
who was not commissioned, or Whose acts were not in 

due 
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due course ratified. Moreover, it was deemed of 
utmost importance that discoveries and explorations 
should be proclaimed and widely known. 

"While it was ad.ml tted that the a.soerta.ining of 
the existence of terr1 tory and the formal taking 
possession of it might not suffice to create a complete 
right of property and control, it was generally 
maintained that the acts of the disooverer afforded 
his sovereign at least an exclusive right Within a 
reasonable time, to perfect his title by use and 
settlement. Concerning what were the limits of a reaso~ 
able time, there was no unanimity of view. Such wide 
lat! tude was claimed and enjoyed by European States 
1n availing themselves of so-called disooveries in 
their behalf, that in practice the distinotion between 
the legal effect of such acts and that of explorations 
followed by settlement, for a long time meant little. 

"With the gradual acceptance of the principle that 
a complete right of sovereignty over newly found lands 
could not be established by any means short of effective · 
oooupation, the necessity of shortening the period 
during whioh a State might avail itself of a discovery 
made in its behalf beoame better understood. If such 
an act served to oreate but an inchoate title, it was 
unreasonable that the steps neoessary to perfect 1 t 
should be delayed indefinitely. Thus, the modern 
prinoiple was finally acoepted that the legal value 
of diaoovery depended upon the celerity with which it 
wa.e followed by effective oocupation. In the sixteenth 
century the disooverer brought . into being rights whioh 
might be safely slept upon for generations. To-day, 
were he able to ascertain the existence of lands 
still unknown to o1~1lizat1on, he would have no 
s1gnif1oanoe save as he might herald the advent· 
of the settler. 

flOooupation may be described as the assertion, by 
use and settlement, of sovereignty over territory not 
al.xeady under the dominion of a State or of a oountry 
deemed to be capable of exercising an exclusive right 
of property and control. By suoh aotion, as has been 
observed, a monarch, in former times, perfected his 
title to lands Which his agent had disoovered. 

11 0ccupat1on 
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"Occupation is thus essentially a. means whereby a 
right of property and control comes into being or is 
perfected, rather than transferred. It is, therefore, 
a prooess whioh is only available for use in relation 
to lands not subjected to a olaim of sovereignty deemed 
to be entitled to respect. Nor oan it be utilized at 
such time as there may remain throughout the surface 
of the earth no territory whioh is not subjected to 
such a o laim. 

11 If the phyaioal control of territory effected by 
settlement and use is essential to the creation of per
fecting of an exclusive right of sovereignty, the extent 
of the area over Whioh euoh a right should be generally 
respected ought to be measured and limited accordingly 
to a like test. Numerous considerations, however, long 
deterred States from accepting this principle. 

110entur1es were required for the settlement of the 
American continents after their form and size were 
roughly known. During that interval European monarchs 
sought, in fieroe opposition to each other, to establish 
rights of property e.nd control over vast and uninhabited 
areas by virtue of barest lodgments effected along the 
coasts or within the interior. While it came to be 
admitted that oocupation was necessary 1n order to 
perfeot a title based on discovery, it was constantly 
asserted that a State whose nationals had established 
a number of isOlatedc,~_ settlements at points remote 
from eaoh other, was to be regarded as legally in 
possession of broad expanses of territory connecting 
them or extending away from them. Thus constructive, 
rather than effeot1 ve occupation was relied upon in 
support of rights of sovereignty. · 

"The basis of this doctrine or practice was that 
the occupant of any given spot might be supposed within 
a reasonable time to seek to extend his dominion 
over the surrounding country, because such an extension 
was either necessary for his own safety, orinoidental 
to his natural development. The application of such 
a theory was, however, full of difficulties. Ques~ 
tione arose concerning the length of time within 
which a State might exercise the exclusive right 
to extend its territory to the surrounding oountry. 
There were disputes also with respect to the extent of 

the 
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the area over Whioh such a right existed, and concerning 
the method of adjusting claims to broad and uninhabited 
areas separating rival settlements. 

11 As long as portions of the American continents 
remained in faot unoccupied, and until the boundaries 
marking the limits of the territories of opposing 
States were fairly established by treaty, there wa,3 
little agreement as to the principles whiob. should 
govern the solution of these problems. Respect for 
claims to lands aotually unoocupied by civilized man 
was as frequently !':maintained by the sword as by any 
other means. 11 

OPPENHEIM - INTERNATIONAL LAW - (4th Ed. - 1928) Vol. 1, 
pp • 449-450 • 

11 0ooupat1on is the a.ot of appropriation by 
a State through Which it intentionally acquires 
sovereignty over such territory as is at the time 
not under the sovereignty of another State. Oooupa.
tion as a mode of acquisition differs from subjugation 
chiefly in that the subjugated territory previously 
belonge4 to another State. Again, occupation differs 
from cession in that, through cession the acquiring 
State receives sovereignty over the territory oonoerned 
from the former owner-State. Oession, therefore, is 
a derivative mode of aoquisition, whereas occupation 
is an original mode. And it must be emphasized that 
oooupation can only take place by and fo:r a State; 
it D11st be a State aot, that is, it nnst be performed 
in the service of a State, or it DllSt be aoknowltl.ged 
by a State after its performa.noe. 

n Only suoh terr1 tory oan be the obj eo t of 
occupation as is no State's land, Whether entirely 
uninhabited, for instance, an island, or inhabited 
by natives whose community is not to be considered 
as a State. Natives may live on a territory under 
a tribal organization Whioh need not be regarded as 
a State; and even civilised individuals may live and 
have private property on a territory without forming 
themsleves into a State proper Whioh exe:roises 
sovereignty over suoh territory. But the territory 
of any State, even though it is entirely outside the 
Family of Nations, is not a possible object of 

occupation 
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occupation; and it can only be acquired through cession 
or subjugation. On the other hand, a territory which 
once belonged to a State, but has been afterwards 
abandone~, is a possible obj eot for oooupation by 
another Sliate. n 

Pages 450..452. 

"Theory and practice agree nowadays upon the 
rule that occupation is effeoted through ta.king 
possession of, and establishing an administration 
over, the territory in the name of, and for, the 
acquiring State. Occupation thus effected is real 
occupation, and, in oontradistinotion to fictitious 
occupation, is named effective occupation. 
Possession and administration are the two essential 
faots that constitute an effective occupation. 

"(l) Possession.-- The territory nnst really 
be taken into possession by the occupying State. 
For this purpose it is necessary that it should 
take the territory under its sway (corpus) with 
the intention of acquiring sovereignty over it 
(aninus). This oan only be done by a settlement 
on the territory, acoompnied by some formal aot 
Which announces both that the terr! tory has 
been ta.ken possession of and that the possessor 
intends to keep it under his sovereignty. It 
usually consists either of a proclamation or of 
the p.oieting of a flag. But suoh formal act 
by itself constitutes fiotitioua occupation only, 
unless there ie left on the territory a settlement 
which is able to keep up the autltlori ty of the 
flag. On the other hand, it is immaterial whether 
or not some agreement is ma.de with the natives by 
which they submit themselves to the way of the 
occupying state. Any such agreement is usually 
neither understood nor appreoiated by them and 
even if the natives really do understand. its mean
ing 1 t has a moral value only. 

"(2) Adm1n1strat1o~.-- After having, in the 
aforementioned way, taken possession of a territory 
the possessor nust establish some kind of adminis
tration thereon which shows that the territory is 
really governed by the new possessor. If, within 

a 
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a reasonable time after the aot· of taking possession, 
the possessor does not establish some responsible 
ant~ority wh1oh exercises governing functions, 
there is then no effective occupation, since in 
fa.ot no sove~eignty is exercised by any State 
over the territory. 

"In former times, the two conditions of 
possession and administration, Which now make the 
occupation effective, were not considered necessary 
for the acquisition of territory through occupation. 
In the age of the d1soover1es, States maintained 
that the faot of discovering a hitherto unknown 
territory was equivalent to at,qu1s1t1on through 
occupation by the State in whoa e service the 
discoverer made his explorations. And al though 
later on a real taking possession was considered 
necessary, it was not until the eighteenth century 
that the writers on the Law of Nations postulated 
an effective occupation or until the nineteenth 
century that the pra.ctioe of the States atJcorded 
with this postulate. But al though nowadays 
discovery does not constitute acquisition through 
occupation, it is nevertheless not without importance. 
It is agreed that disoovery gives to the State in 
whose service it was made an inchoate title; it 
•acts as a temporary bar to oocupatlon by another 
State for such a period as is reasonably sufficient 
for effectively occupying the discovered territory. 
If the period lapses without a.ny attempt by the 
discovering State to turn its inchoate title into 
a real title of ocoupation, the inchoate title 
perishes, and any other State can now acquire the 
territory by ,neans of an e:f'feotive occupation." 

PHILLIM:ORE • INTERBATIONAL LAW - (3rd Ed. - 1879) Vol. l 
P• 329. 

~With respect to Origina.l Acquisition, we 
have first to consider under this head the title 
Which a nation acquires by oocupation. Discovery, 
Use, and Settlement are all ingredients of that 
Occupation which constitutes a vaJ.id title to 
national acquisitions. 

3 'j_ J 

"Discovery, 
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"Discovery, aooording to the acknowledged 
praotioe of nations, whether originally founded 
upon Oomity or Strict Right, furnishes an inchoate 
title to possession in the discoverer. But the 
discoverer must either, in the first instance, be 
fortified by the publio autbori ty and by a oom
mission from the State of which he is a member, 
or hie discovery l?D.l.Bt be subsequently (o) adopted 
by that State; otherwise it does not fall, with 
respect to the protection of the individual, under 
the oognizanoe of International Law, except in a 
limited degree; that is to say, the individual has 
a natural title to be und.istu:rbed in the possession 
of the territory which he oooupies, as against all 
thud Powers. It will be a question belonging to 
the Munioipal Law of his own country, Whether such 
possessions do not belong to her, and whether he 
Ill.lat not hold them under her authority and by her 
permissions • 11 

P. 331. 

"The next step ia to oonsider What fa.ots oon
s'titute an Occupation; what are the signs and emblems 
of its having ta.ken plaoe; for it is a clear principle 
of International Law, that the title may not be 
concealed, that the intent to oooupy must be mani
fested by some overt or external acts. The language 
of the o ommentatora 1s olea.r and full upon this point. 

"S1mul disoimus quomodo res in proprietatem 
iverint: non animi aotu solo; neque enim so1re all1 po
terant quid al11 suum esse vellent, ut eo abstinerent; 
et idem velle plures poterant: eed paoto quodam aut 
expresso, ut per divisonem, aut taoito, ut per 
oooupat1onem." 

Again: 

"Requiritur autem oorpo.ra.lis qua.edam poasessio ad 
dominium ad1p1soendum". 

And again: 

"Pra.eter animum possessionem des1dero, sed 
qualemoumque, quae probet, me neo corp are desiise 
possidere". 

"These aots, then, by the common consent of 
nations, must be use of and settlement in the 
discovered territories.• 

P. 333. 
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P. 333. 

"Indeed, writers, on International Law agree 
that Use and Settlement, or, in other words, continuous 
!.!!!., are indispensable elements of occupation 
properly so called. The mere erection of orossea, 
landmarks, and 1nsor1ptione is ineffeotua.l for 
acquiring or maintaining an exclusive title to a 
country of Whioh no real use is made." 

P. 345. 

"The nature of Oooupatlon is not confined to 
any one olass or desoription; it must be a benefioial 
use and occupation (le travail d'appropriation); but 
it may be by a settl~ment for the purpose of prose-
cu ting a particular trade suoh as a fishery, or for 
working mines, or pastor;i occupations, as well as 
agr1oulture, though Bynkershoek is oorreot in saying 
"oultura utique et oura agri possessionem quam 
maxima indioat"•" 

P.' 349. 

"It may therefore be considered as a maxim 
of International Law, that Discovery alone, though 
aooompnied by the erection of some symbol of 
sovereignty, if uuaocompanied by acts of a .s!!!, fa.oto 
possession, does not constitute a national acquisition. 

"A different opinion appears, indeed, to have 
been entertained by the officers of Great Britain in 
1774, at the period of her temporary abandonment 
of the Falkland Islands. But the dootr1ne in the 
text may now be said to be very generally established." 

TWISS - LAW OF NATIONS - (Rev. New Ed. - 1884) PP• 196-197. 

"The exclusive right of a Nation to Te:rrito:ry 
whioh it has acquired by Oooupation, has been 
universally recognised by the Nations Of Europe, 
and in respeot of such Right certain rules have 
become established by usage1 whereby the condition 
of Law ooneti tu ting Oocupat1on may be placed beyond 
doubt. The Natural Right of an individual to 
appropriate the object of his discovery rests upon 
the presumption that it has no ownex·,. whioh presump-

tion, 
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tion, and consequently a praesumption jur is et de 
jure. But the aot of discovery a.lone does not 
constitute Occupation by the Law of· Nations. The 
Which results from Discovery is only an inchoate 
title. It is not recognised in the Roman Law, 
nor has it a plaoe in the system of Grotius or of 
Puffendorf. The principle, however, upon Which it 
is based, is notioed by De Wolff." 

Pp. 197-200. 

title 

"A Nation is under an obligation towards other 
Nations analogous to that under which an individual 
stands towards other individuals •1th regard to the 
discovery of a thing, if it seeks to fQllld an 
exclusive title to its possession upon the Right of 
Discovery. It must manifest in some way or other 
to other Nations its intentions to appropriate the 
territory to 1 ts own purposes. The Oomi1.y: of Nations 
then sanctions a presumption, that the execution of 
the intention will follow within a reasonable time 
the announcement of it., But Natural Rea.son requires 
that the Discovery should be notified to other 
Nations, otherwise if actual Possession has not ensued, 
the obvious inference would be that the Discovery 
was a transient aot, a.nQ. that the territory was never 
taken possession of apibo et faoto. A D1eoovery 
aooordingly, which has eeii"'oonoealed from other 
Nations, has never been reoognised as a good title 
to bar them from settling in a territory: it is an 
inoperative aot. Lord Stowell has aooordingly 
noticed, as an indisputable faot that in newly 
discovered countries, where a title is meant to be 
established for the first time, some aot _of Possession 
is usually done and proclaimed as a Not1fioat1on 
of the fact. 

The mode of Notif1oat1on, in other words, What 
a.ots should be respected by the Oomi ty of Nations, 
and be held sufficient to make known the intan1.ion 
of a Nation to avail itself of a discovery, has been 
a subjeot of Dll.Oh dispute. The disposition however 
of Writers, as well as of statesmen, has been to limit 
rather than to extend the Comity of Nations 1n this 
respect. Thus Vattel writes, fThe Law of Nations will 
therefore not aoknowledge the Property and Sovereignty 
of a Nation over any uninhabited countries except 
those of which it has really taken possession, in 
whioh it has formed settlements, or of which it has 

aotua.1 

....._. 
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aotual use. In effect, when Havigators have met 
with desert countries in whioh those of other Nations 
had in their transient visits erected some monuments 
to show their having ta.ken some possession of them, 
they have paid as 11 ttle regard to that empty 
ceremony, a.a to the regulation of thePopes who 
divided a. great part of the world between !he Crowns 
of Castile and Portugal. 

"To the same purport, Jla.rt:ens writes, • Suppos~ 
que l•oocupation soit possible, 11 faut enoore ·qutelle 
ait eu lieu. .effedtivement; que le fa.it de la prise de 
possession a1t oonoouru a.veo la volnt~anifeete de 

':} f -
t ) '1. : J 

e 1an a~proprier l•objet. La simple doolaration de 
volont~ d •une Nation ne euffi t pas, non plus qu 'une 
Donation Papale, ou Q!1 1une Convention entr_e deux 
Nations pour imposer A d•autres le devoir de s•al:>sten1r 
de l•usage ou de l'ocQUpation de l•objet en question. 
Le simple fa.it d•avoir ft' le premier~ d&oouvrir au a 
visiter une 1le1 &o., aba.ndonn!e ensuite, semble 
insuffissant, meme de l•a.veu des Nations, tant qu 1 on 
n•a point laisa& de traces perma.nentes de possession 
et de volont~; et oe n•est pas sans raison qu'on a souvent 
disput& entre lee Nations, sides oroix, des poteaux, 
des inscriptions, &c. 1 suffisent pour aoqu~rir __ ou pour 
conserver la propri&te exclusive d'un pays, qu •on ne 
oultive pas.• ~ 

"Kluber to the same effect, w:ri tes thus, "Pour 
aoqu&rir une chose par le moyen de 1 • oocupation, 11 ne 
suffit point d 1en avoir seulement 1•1ntentionl our de 
s•attribuer une possession purement manta.le; a dL
olarat!on meme de vouloir oocuper, faite ant&rieurement 
lL l' occupation effeotule par un au tre, ne sufffra1 t pas. 
Il faut qu'on a1t r&ellement oocup& le premier, et o•eet 
par oela eeul, qu •en aoqu&rant un droint exlus1f sur la 
ohose, on impose lltout tiers l•obligation de s•en ab
stenir. L•oooupation d 1une partie inhabit~e et sane 
ma1tre du Globe de la. Terre, ne peut dono e '~tend.re 
plus loin qu •on ne peut tenir pour constant <J': 111 y a.it 
eu effeotivement prise de possession, dans 1 intention 
de s•att:r1buer la propri~t~. Oomme preuves d 1une 
pa.reille prise de possession, a1ns1 que de la continu
ation de la possession en propr1~t~, peuvent servir 
tous lee signes ex]t~rieure qui ma.rquent l'occupat1on 
et la possession continue. To this passage there is 
appended the following note. 'Le droit de propri,t~ 

d'~ta.t 



3 , f' "i _) 

- 16 ... 

d 1~tat peut, aprbs le droit des Gens, continuer~ ex
ister, sans que 1•&tat continue la possession corporelle. 
Il suff1t qu'il existe un signe, qui dit que la chose 
n 1est ni res m.illius, ni d~liass~e. En pareil oaae, 
personne ne saura.1 t e •apprqprier la chose, sane ra.vir de 
fait ~ oelui, ~e 1 1a pose~d&e jusqu•alors en propri4t~, 
oe qu 111 ya op&rl de son influence d•une manilre l~gitime: 
enlever ceo1, ca serait bleseer le droit du propr14ta1re. •" 

... 
WESTLAKE - INTERNATIONAL LAW (1904) Pt. 1, PP• 93-94. 

"It may be said at once that there has never 
been anyinternational agreement, either express or 
tacit, by Whioh suoh a lapse of time has been fixed; 
but on the other hand it has seldom been doubted that 
the disturbance of long possession by stale claims 
would be more noxious between · ,states than between 
private persons, on account of the want of a judicature 
supported by organised force, and that therefore time 
nust be admitted as having in international ldght a 
true though undefined operation. Hence the exietenc'e 
or prescription in international law has been denied 
or asserted, as the particular author has been more 
impressed by the difficulty of calling any rule a 
law which is wanting in exact definition, or by 
the difficulty of refusing the name of law to a 
prinoiple constantly a.oted on with general approval. 
The principle was based by Grotius and Vattel, as 
by most writers on natural law, on the presumed abandon
ment by the former sovereign or own-er of a claim with 
regard to which he has not given due warning of his 
intention to keep it alive. Both however appear 
to have felt that the pea.oe of the world would not 
be sufficiently protected by a presumption which, 
whenever the ooca.sion a.rises for urging it, is 
encountered by the fact that the claim presumed. to 
have been abandoned is actually mad~'Wh1oh1 even 
in theory t would allow a claim to be kept a.Live 
indefinitely by mere proteet~-a.nd which at best 
would allow excuses, not easily appreciable at their 
true va.luei to be put foward for not having effectively 
made the o a.im er lier. Grotius seems to lean towa.Tds 
a time limit of, speaking roughly, a century, as being 
that of the memory of one generation and of the aotivi ty 
of three generations. But this suggestion has not 
been foJlowed. Vattel required a very long possession, 
neither interrupted nor contested, and the context ~ 
indicate that by the latter term he mee.nt something 
more than not protested against. If so, he seems to 

have 
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have carried the matter as fa:r as it is possible to 
oa.rry it. 

11 For the rest, such a doo trine of presoript ion 
as is possible in international law has no room for 
application in a pa.rt of the world like mOdern Europe, 
in which the state of possession is always regulated 
by treaty or by the juridical effect of oonquest. 
But we shall see later that there is room for it in 
new countries, Where it has often been questioned Whether 
the abandonment of a right never matured by effective 
ocoupat ion must not be oonolusi vely presumed, and even 
whether the d:>andonment of effective occupations, 
from which the states have made them have afterwards 
practically wi thd:rawn, nust not be presumed. The 
connection Which we shall see that the question of 
title in new countries had with the theory of 
possession . 1n Roman law makes it important to remark 
that in that law the intention to give up possession 
might be inferred from mere negligence.• 

Pp. 99-102 

"We are now in a position to appreciate the title 
by discovery put for1tard at the opening of the great 
age of discovery. First, it was not imagined that any 
title oould be gained by a discovery made by subjects 
without authority from their governments. The title, 
though for shortness it might be spoken of as one by 
discovery, was always understood to be one by discova- y 
and occupation, and occupation, with the consequent 
acquisition of dominion, oquld in the nature of things 
be only the aot of a state. But if a private uncom.. 
missioned discoverer professed to acquire for his 
state, a ratification by it before another power had 
stepped in would be in time. These principles occasioned 
little or no difficulty in the fifteenth and sixteenth 
centuries, when explorers, even though not belonging 
to the regular service of their countries, were usually 
furnished with letters patent or some other authority 

· ad hoc. But the United States in the Oregon dispute 
rtth Great Britain ran counter to them in founding 
their claim on the discovery of the mouth of the 
Columbia River by a private ad.venturer, Oaptain Gray, 
followed by an establishment Which one of their citizens, 
M:r. Astor, made on that river, although up to the time 
when .AStoria was sold to the British :Northwest Oompeny 
their government had not adopted the discovery, and had 

returned. 
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returned no answer to the letter by which )Ir. Astor 
had requested it to authorise his prooeedings • . The 
British negotiators did not admit the claim, and the 
region was divided by the treaty of 1848. There is 
however no serious doubt about the principles. On 
the one hand a government will gain no title from the 
discoveries made even by its own expedition, sent out 
with no other avowed obj eot than that of soientifio 
research; and on the other hand the advance of European 
states in Africa is usually ma.de at the present day 
by following, and so far as sovereignty is concerned 
adopted, the establishments made by their subjects 
beyond their frontiers. 

"Secondly, besides the requirment of state 
authority there .was that of publicity. 'In newly 
discovered countries,• Lord Stowell said, . 'where 
a title is meant to be established for the first time, 
some act of possession is usually done and proclaimed 
as a notification of the fa.ct.' Notification is here 
to be understood in the general sense of making known, 
and not in the special sense of an express oommunioation 
to other powers in which it is used in the general 
aot of the African Oonferenoe of Berlin. If the 
d1soovery was made in a spirit of oooupation and by 
an author! ty competent for that end, the facts would 
soon be known through the reports of the voyage Which 
ran round the world. If 1 t was ma.de by private and 
unauthorised mariners, its adop~ion by their government 
would generally be accompanied by some public a.ct 
like the erection of a fort. But whatever the 
means by which publicity was effected, it was never 
thought that either diso.overy or appropriation · 
could be kept secret and the benefit of it retained. 

11 These two points being premised, which i ·t would 
be unfair to support were not assumed even where disoovery 
a.lone was mentioned, we come to the points of divergence. 
The Spaniards - possibly only because they were the 
first comers in America - carried extremely far the 
claim to have occupied va.st tracts of territory by 
the representative effect of aots done at certain 
points. No geographioa.1 oonoeption seemed to them 
too large to be embraced as a unit by the animus of an 
occupant. Thus Venezuela, maintaining old Spanish 
pretensions in the arbitration between her and 
England in 1899, put forwarded the whole of Guiana, 
bounded by the Orinooo, the Ozsiqu1are, the .Amazons 

and 
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and the sea, as a unit to every part of whioh the 
effect of occupation at any point of it extended. 
And this exaggeration of the scope of the mental 
attitude entering into occupation at the expense 
of the corporal EUJt led, naturally, to reducing 
the latter to a merely oeremonial one. To read a 
proclamation, plant a flag, perhaps make some mark 
on a rook and sail away without building a fort or 
leaving any other embodiment of power, was represented 
as taking possession. Such claims the English and 
other later comers on the scene could not and did not 
admit. It is true that behind the pretentione there lay a 
kernel of substance, but it was of a political and 
not a legal oharaoter. Where the king of Spain or 
any otper sovereign built a fort or founded a settle
ment, the legal doctrine would measure his right 
in space by the area which the foroe existing there 
woo.Id enable him to rule from 1 t. Within that range 
alone could hie oocupation be strictly called real 
or effective. But a fort or a settlement may not 
only be a seat. of actual rule but a centre for the 
extension of that rule; and while the sovereign 
cannot fairly by delaying such extension exclude 
the rest of the world for an indefinite time, it would 
be an unfriendly act f cor another to step in prematurely 
and out off his reasonable hopes. Thus, since sound 
poll tic a cannot be ignored in international law, arose 
the doctrine that in new countries oivilised states 
only gain conclusive title by effective oooupation 
but yet that a moderate time nn.1st be allowed for the 
extension of such oooupation over a reaeonabl~ area 
round the point at which it has been oommenoed. 
This is the doctrine of effeotive occupation, and 
has usually been contrasted as such with that of 
title by disaovery." 
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OONTIGUITY. 

AMERIOAN JOURNAL OF INTERNATIONAL LAW - VOL 12, (1918) 
P• 520. 

3~0 

"l• Annexation of Territory( a) Oontigu1 ty. The 
olaim to unoccupied territory on the ground of proximity 
is familiar in international law, though it has not 
always passed without protest. The principle is 
described as contiguity or continuity, aooord.1ng as 
the territory in question is or is not separated by water. 

· 11 The right of a state to islands within its maritime 
belt has been universally recognized, and Lord Stawell'e 
well-known decision in the case of the ANNA besides 
asserting that islands formed of alluvium beyond the 
three mile 11m1 t belong to the mainland, suggests that 
the same is true of those occupying a strategic position. 

"The German Prize Oode recognizes •islands situated 
not more than six sea miles from the coast r as belonging 
to a neutral state on the mainland for the purpose of 
measuring the maxi time belt, free from belligerent 
operations, and Dana asserts that 1 islands adjacent to 
the o oast, though not formed by alluvium or increment, 
are considered as appurtenant, unless some other Power 
has obtained title to them by some of the recognized 
modes of aoquieition.r 

~Peru, following a suggestion of Lord Palmerston in 
1834, asserted that the proximity of the Lobos Islands 
to Peru would give her a prima ftiie olaim to them, 
although they were over twenty. mres distant. A similar 
basis was offered by Venezuela as a claim to the Aves 
Islands, by Hayti to Navassa, and among other, by Spain 
and later Argentine to the Falklands, although the latter 
are almost two hundred and fifty miles from the mainland. 
All of these claims. gave rise to oonsideral:>le controversy, 
the result of which seems to support Mr. Fiah•e contention 
in the Navassa. oase that tthe utmost to wbiob the argument 
amounts r1e a ola1m to a oonstruotive possession, or 
rather to a right of possession; but in contemplation 
of international law such claim of a right to possession 
is not enough to establish the rig'4t of a nation to 
exclusive territorial sovereignty (Vattel, Bk. 1, 
Ch~. XVIII, seo. aos) •which, according to Mr. Webster 
in the Lobos Island case, JD.let be supported by •unequivooal 
a.eta of absolute sovereignty and ownership. t 
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PRESORIP,T IOJ! 

CALVO - LE DROIT INTERNATIONAL (3rd Edition - 1880) 
Vol. l,p. 317. 

"Peut-on, pour lea peuples et lee ttats, 
oonsid~rer 1 1usucap1on et la presoripton oomme des 
modes r,guliers et normaux d'a.oquerir la propri,t~? 
Si 1 1on ad.met que oes deux formes d•a.oqu1s1t1on sont 
fond&es et legi times en droi t naturel, on est 
logiquement conduit a soutenir qu 1elles sont ~galement 
conformes aux prinoipes du droit des gens et que 
d~s lors elles doivent aussi e 1appliquer aux nations. 

L'ueuoaption et la prescription sont meme, 
jusqu•a uncertain point, plus n~oessaires entre 
!tats eouverains qu 'entre pa.rtoul1era. En effet 
lee d&m!l~s qui e 1 el~vent de nation a nation ont une 
tout autre importance que lea querelles individuelles: 
oes derni\res peuvent ee r&gler devant lee tribunaux, 
tandis que lea oonflits internationaux aboutissent 
trop souvent &la gueere; 11 fa.ut dono, da:ns l'interet 
de la paix oome dens oelui de la bonne harmonie entre 
lea nations · et dee progr&s du genre huma.in, ~carter 
tout oe quie ·pourra.1 t j ete:r de t:rouble da.ne le droit 
de possession des souverains, lequel, larsqu.'11 a 
regu sans oonteste la oons&o:ration du temps, doit 

35J 

etre regard4 oomme inpresorlptible et 1&g1t1me. 
s•11 3tait permis, pour ,tabli:r la possession p:rimordiale 
d'un ttat, de remonte:r ind&finiment de oours des 
ann~es et de se perdre dens la nu1t dee temps les 
plus reoul&s, peu de souverains seraient sure de 
leurs d.roi ts, et la paix ioi-bas deviendrai t impossible. 

"Vattel fait rema.rquer ace sujet que pqisque la 
preso:ription est sujette a ta.nt de diffioult&s, 11 
sera1t tr4s-oonvenable qu~ les nations voisines 
se missent en r,gle aoet iga.rd par des trait&s, 
pr1no1palement sur le nomb:re d•ann&es requ.is pour fonder 
une presoriQtion l&gitime, puisqu.e oe dernier point ne 
peut itre d4termtne en g&n3ral par le droit natu:rel 
Beul. Si, M&faut de tra.1 t&s, la coutume a statue 
quelque chose en oette mati&re, les nations entre 
lesquelles oette ooutume est en vigueu:r do1vent s•y 
conformer. 

"Wheaton, qui prend pour base les p:rinoipes du 
droit o1v11, ad.met aussi la pa.rfaite 1,gitimit~ de 
l'usuoapion et de la prescription dans leur application 
aux lttats, et soutient que la possession non inte:rrompue 

durant 
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durant un temps ddtermin~ d'un territoire ou de biens 
queloonques par un :!tat exolut des dro1 ts de tout autre 
Etat sur le m!me terr1to1re ou su.r lea mimes biens. 

"Quant a.nous, nous ne saurions partager lea 
sorupules th&oriques de oertains juristes, et, 
ple1nment d' aooord sur ce point aveo lee deus 
authorit&s qu.e nous venons de otter nous eommes 
d 1av1s qua l•usuoapion et la presor1pt1on sont 
pour lea ttats des titres tout a fait 1,g1times 
d 1aoquisition." 

HYDE - INTERNATIONAL LAW - Vol. I PP• 192-194. 

'By operation of the principle known as that of 
prescription, the uninterrupted. exercise of dominion 
over territory for a suffioient length of time by one 
state is deemed to destroy the value of adverse claims 
of sovereignty preferred by any other, and thus to 
clothe the oooupant with suoh rights of property and 
control as ma.v onoe have been vested in SllCh a claimant. 
These rights do not seem to oome into being or derive 
their origin from prescription. That term betokens 
rather the means by Which they are transferred from a 
state not in fact exercising them to another whioh 
is in actual possession. It thus implies that when 
the existing occupant first entered into that 
possession, the territory was already subjected to a 
dominion whioh had been prod.uot1ve of rights of 
property and control, and was not, therefore, at that 
time res nullius, or available for acquisition by 
means of oooupation. 

"Respect for the principle of prescription prevents 
a State which may have long slept upon its rights, from 
retaining a solid ola.im to exercise them at the expense 
of a foreign oooupant whose possession satisfies certain 
requirements Whioh praotioe has demanded. The strength 
of the equities of the latter lies in the implied 
aoqu1esoenoe in the condition of affairs which its 
own oondu.ct in rel at ion to the land concerned has 
produced.' 

"It is doubtless possible for a State to dispute 
actively the validity of its neighbor's claims of 
sovereignty over territory long in its possession 
and over Whioh 1 t was the first to establish a right 

of 
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of property and control by virtue of oooupation never 
subsequently given up. · Notwithstanding the ease or 
diffioul ty with which the occupant may be able to 
prove its case without reoourse to the doctrine of 
prescription, the right to invoke and apply it may 
prove to be valuable as a means of barring a colorless 
adverse claim, and in discouraging its preferement. 

"Recognition of the principle of prescription ha.a 
been due to the importance atta.ohed to the maintenanoe 
of a stable condition of affairs among States. It has 
been deemed more desirable to the family of nations 
that an occupant long in possession should be suffered 
to remain in unmolested control, that an adverse 
claimant, although unjustly deprived of possession, 
sba.ild retain its rights of sovereignty, unless it ma.de 
constant and appropriate effort to keep them alive, and 
that by ceaseless protests against the a.ots of the wrong
doer. Moreover, prior to the World War, neither the 
flagrancy of the injustice perpetrated through those 
a.ots, nor the metl!lods employed, appeared to diminish 
respeot for the claims of such a wrongdoer, provided it 
crushed opposition and silenced protest for a sufficiently 
long time. 

"It mst be clear that it is uninterrupted and 
undisturbed possession implying full acquiescence on 
the part of the foreign and dispossessed claimant, whioh 
in theory serves to rob it of its rights and to lodge 
them in the actual occupant. What oonsti tu tea suoh 
possession 1111st depend upon the oiroumatanoes of the 
pa.rtioula.r case. 

n There appears to be as yet no general and definite 
understanding among States oonoerning the length of time 
requisite for the establishment of a title by prescriP
tion. Grotius deemed a 'possession beyond memory' 
(possessio memoria exoedens) essential.. Possibly at 
the present day a poesession well within the memory of 
living men might suffice. It has been wisely observed 
that, in view of the differing oiroumstanoes a.rising 
in the various oases where the doctrine is not unjustly 
invoked, no precise period of time oan be fixed by 
international la. In the rules agreed upon by Great 
Britain ahd Venezuela in 1897, in the adjustment Of 
the boundary between British Guiana and Venezuela, it 
was declared that an adverse holding for a period 
of fifty years would establish a good title.• 
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PHILLIMORE - INTERNATIONAL LAW (3rd Ed.) Vol. 1,p. 367. 

"In the foregoing observations, the foundation 
of International Prescription has not been necessarily 
la.id upon the abandonment or dereliotion of the State 
to whom the possession formerly belonged.. It has 
been plaoed upon the length of time during whioh the 
possession ha.a been held by the State which prescribes 
for it. It is important to establish clearly that 
dereliction does not, in the case of nations, neoessarily 
precede prescriptive aoquisition. Jluoh of the 
unoerta1nty and confusion in the writings of International 
Jurists upon this subject may be asoribed to the want 
of firm discrimination and olear statement upon this 
point. 

"Dereliction or voluntary abandonment by the 
original possessor may be often incapable of proof between 
nations a..fter the lapse of centuries of adverse 
possession; whereas the proofs of presor1pt1ve 
possession are simple and few. They are, principally, 
publicity, continued oooupation, absence of interrup.. 
tion (usurpatio)1 aided no doubt generally, both 
morally and lega.1ly speaking, by the employment of 
labour and capital upon the possession by the new 
possessor during the period of the silence, or the 
passiveness (inertia), o:r the absenoe of any attempt 
to exercise proprietary rights by the former possessor. 
The period of time, as has been repeatedly said, cannot 
be fixed by International Law between nations as it 
may be by Private Law between individuals; it 
muet depend upon variable and varying oiroumstanoea; 
but in all oases these proo:fe would be required. 

"Now it has been well observed by a recent 
w.riter, that in oases where the dereliction is 
capable of proof, the new possessor may found hie claim 
upon original Occupation al one, without calling 1n the 
aid of Prescription. The loss of the former, and the 
ga.in of the later possessor, a.:re distinct and eep&l."ate 
facts. Whereas, in oases of Presor1ptive Acquisition, 
the facts a.:re necessarily connected.; the former 
possessor loses, because the new one gains." 

P. 394. 
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P. 394. 

"Again, if a nation suffer other nations in 
their mutual arrangements to deal with the right of 
possession in question as belonging to one of them, 
and makes no protest in favour of her claims, she 
nnst be held to have aoquiesoed in the transaction. 
An individual may indicate his aoquiesoenoe by his 
words or by his deed. 1 

OPPENHEIM - INTERNATIONAL LAW ( 4th Ed.) Vol.! I 
PP• 469-470. 

"And prescription in International Law may 
therefore be defined as the acquisition of sovereignty 
ove,r a territory through continuous and undisturbed 
,exercise of sovereignty over 1 t during such . a period 
~ is necessary to oreate under the influence of · -
1stor1cal development the general oonviotton that 

the resent condition of thin is in oonformit With 
internation . order. Thus, prescription ,in Interna.
nation aw as t e same rational basis as prescription 
in Municipal Law -- namely, the creation of stability 
of order. 

"From the conception of prescription, as above 
defined, it becomes apparent that no general rule oa.n 
be laid down as regards the length of time and other 
oiroumstanoes Wh1oh are necessary to create a title by 
prescription. Everything depends upon the merits of 
the individual case. As long as other Powe:rs keep up 
protests and claims, the actual exercise of sovereignty 
is not undisturbed, nor is there the required general 
oonviotion that the present condition of things is 
in conformity with international order. But after 
suoh protests and claims, if any, cease to be 
repeated, the actual poeeeesion ceases to be 
disturbed, and thus under certain oiroumstanoee 
matters may gradually ripen into that condition Whioh 
is in conformity with international order. The 
question, ~t What time and under what ciroumstanoes 
such a cond.1 tion of things arises, 1s not one of law, 
but of faot. When, to give an example, a State which 
originally held an island ~ f .1.de under a t 1 tle by 
occupation, knowing well tliat""this land had already 

been 
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been occupied by another State, has suooeeded in 
keeping up its possession undisturbed for so long 
a time that the former possessor has ceased to protest, 
and has silently dropped the olaim, the conviction 
will be prevalent among the members of the Family 
of Nations that t~e present condition of things is 
in conformity with international order. Or, to give 
another example, when an inoorreotly dra.'Wll boundary 
line, which wrongly allots to one of the States 
concerned a tract of territory, has for a long 
time been regarded ae oorreot, the conviction will 
prevail that the present condition of things is 
in conformity with international order, even if 
afterwards the wronged State raises a protest 
and demands that the boundary line should be .redrawn. 
These examples show why a certain number of yea.rs 
oanot, once for all, be fixed to create . the title 
by prescription. There are indeed immeasurable and 
imponderable oircumstanoes and influences besides 
the mere lapse of time at work to create the 
conviction that in the interest of stability of 
order the present possessor should be considered the 
rightful owner of a territory. And these oiroumstanoes 
and influences, whioh axe of a politioa.1. and historioal 
oharaoter, differ so Dll.Oh in the different oases that 
the length of time necessary for prescription must 
likewise differ." 

TWISS - LAW OF NATIONS - (Ed. of ll884) PP• 31?-213. 

11What lapse of time is requ1s1 te to found a 
valid title by prescription has not been definitely 
settled. The Law of Nature suggests no rule. Where, 
however the claimant cannot undoubted ignorance on 
his part or on the part of those from whom he derives 
his right, or cannot justify his silenoe by lawful 
end substantial reasons, or has neglected bis right 
for such a number of yea.rs as to allow the respective 
rights of the two parties to become doubtful, the 
presumption of abandonment will be established against 
him, and he will be excluded by ordinary prescription. 
Lapse of time, in the case equally of Nations as of 
individual.s, robs the parties of the means of proof; 
so that if a bona fide possession were allowed to 
be questioned by those who have acquiesced for a long 
time in the enjoyment of a thing by the possessor of 

1 t, 
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it, length of possession, instead of strengthening, 
would impair the title of the possessor; the inoon
venienoe of such a result is so obvious, that the 
practice of Nations and individuals ha.a equally 
repudiated it. 11 

357 

WHEATON - INTERNATIONAL LAW (8th F.d.) Vol. l, pp.· 336-337. 

"Some modern writers have denied that a 
valid title to territorial property may be grounded 
on prescription; but the great majority of jurists 
and publicists aJJOept it as a principle that is 
essential to the maintena.ce of international 
order and stability. The rules of international 
law, however, have not prescribed any definite time 
limits that is to operate as a bar to any claims to 
territory in the possession of a State. But in the 
case of disputes, 8.1'l agreement is sometimes made 
by the contestants as to the minimum period giving 
a prescriptive right. Thu.a, in the boundary dispute 
between Great Britain and Venezuela, the tmeaty of 
Washington (1897) laid down the following rule for 
the guidance of the arbi tral tribunal: 'Adverse 
holding of prescription du.ring a period of fifty 
years shall make a good title. The arbitrators 
may deem exclusive politioal control .of a district, 
as well as aotue.l settlement thereof, sufficient 
to constitute adverse holding or to make title by 
by presor1pt1on•. It may be added, by way of 
judicial authority, that in a oase before the 
Judicial Oommi ttee of the Privy Council it was 
held that Oonoept ion Bay in Newfoundland must be 
considered to have become by prescription pa.rt of 
British territory, on the ground that Great Britain 
had in fact long exercised dominion over it, and the 
acquiescence of other nations showed her exclusive 
occupation of it.· Similarly, the Supreme Court of 
the United States had ruled that a boundary, even 
if incorrectly laid out, cannot be disturbed after 
a century. But the value of time is not to be 
exaggerated. The allies, in 1919, undid the out
standing wrong of the partition of Poland in 1795, 
and the tenure of Alsace-Lorraine for 1871-1914 was 
regarded as of no weight whatever. 

Indiana 
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Indiana v. Kentuck1,, 136 u.s. 479 (1890) 

The question in issue 1n this case was the boundary 

line between Xentuoky and Indiana. One of the principles of 

law discussed by the Oourt was the doctrine of presori,ption. 

In this connection the Court said, page 510 -

"Thie long acquiescence in the exeroise by 
Kentucky of dominion and jurisdiction over the 
island ie more potential than the recollections 
of all the witnesses produced on either side. Suoh 
aoquieeoenoe in the assertion of authority by the 
State of Kentucky, suoh omission to take any steps 
to assert her present claim by the State of Indiana, can 
only be regarded as a reoogni tion of the right of 
Kentucky too plain to be overcome, except by the 
clearest and most unquestioned proof. It is a 
principle of public law universally recognized, that 
long acquiescence in the possession of territory and 
in the exercise of dominion abd sovereignty over it, 
is conclusive of the nations title and rightful 
author! ty. In the case of Rhode Isla.nd v. Massaohusetti:, 
4 How. 591, 839, this court, speaking of the long 
possession of Jla.ssa.ohusetts, and the delays in alleging 
any mistake in the action of the commissioners of 
the colonies, said: •surely this1 connected with 
the lapse of time, must remove al.L doubts as to the 
right of the respondent under the agreements of 1711 
and 1718. No human tra.nsfWtions are unaffected. by 
time. Its influence is seen on all things subj eot to 
change. .And this is peculiarly the case in regard to 
matters Which rest in memory, and which consequently 
fade with the lapse of time and fall With the lives 
of individuaJ.s. For the security of rights, whether 
of States or individuals, long possession under a 
claim of title is protected. And there is no contro
versy in Whic:Sh this great principle may be invoked 
with greater justice and propriety than in a case of 
disputed boundary.• 

"Vattel, in his Law of Nations, speaking on the 
same subject, says: 'The tranquillity of the people, 
the safety of States, the happiness of the human 

race 
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race do not allow that the possession, empire and 
other rights of nations, should remain uncertain, 
subject to dispute and ever ready to occasion bloody 
wars. Between nations, therefore, it becomes 
necessary to admit prescription founded on length 
of time as a valid and incontestable title.• 
Book II, c. 11, B 149. And Wheaton, in his 
International Law, says: 'The writers on natural 
law have questioned how fa:r that peculiar species 
of presumption, arising from the lapse of time, 
which is oa.lled prescription, is justly applicable 
as between nation and nation; but the constant 
and approved practice of nations shows that by 
whatever name it be called, the uninterrupted 
possession of territory or other property for a 
oertain length of time by one State excludes the 
claim of every other in the same manner as, by 
the law of nature and the rmmioipal code of every 
civilized nation, a e1m1la.r possession by an 
individual excludes the claim of every other person 
to the article of property in question. 



- 30 -

ABANDONMENT 

HALL - INTERNATIONAL LAW (6th Ed.) P• 115. 

"When an occupied territory is definitively 
abandoned, either voluntarily or in consequence 
of expulsion by savages or by a power which does 
not attempt to set up a. title for itself by conquest, 
the right to its possession is lost, and it remains open 
to occupation by other states than that Which originally 
oocupied it. But when occupation has not only been 
duly effected, but has been maintained for some time, 
abandonment is not immediately supposed to be 
definitive. If it has been voluntary, the title 
of the occupant may be kept a.11 ve by acts, such a.a 
the assertion of claim by inscriptions, Which would 
be insufficient to confirm the mere act of taking 
possession; and even where the abandonment is complete 
an intention to return nust be presumed during a 
reasonable time. If it has been involuntary, the ques
tion whether the absence of the possessors shall or 
shall not extinguish their title depends upon whether 
the oiroumstanoes attendant upon and following 
the withdrawal suggest the intention, or give grounds 
for reasonable hope, of return. Where intention in 
this case is relied upon, it is evident ·:.; that, as 
abandonment was caused by the superior strength of 
others who might interfere with return, a stronger 
proof of effective intention must be afforded than 
on an ooca.sion of voluntary abandonment, and that the 
effect of a mere claim, based upon the for~er posaessioq 
if valid at all, will soon cease. 

HYDE - INTERNATIONAL LAW - Vol. I 1 PP• 197-199. 

"Rights of property and control become extinot 
when, by a process known as abandonment, a State, 
as an incident of losing possession, gives them up, 
and no immediate successor is at hand to keepthem 
alive. In such case the territory becomes £!Ii!. nullius 
and is thereupon open to occupation by any other State. 
In this respect abandonment differs, as has been 
observed, from relinquishment. Oiroumstanoes 
indicating abandonment ra:rely occur. 

"In 
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"In 1895, the occupation by Great Britain of 
the Island of Trinidad was made the subject of protest 
by the Government of Brazil, on the ground that the 
latterts right of ownership of the island had never 
been given up. Abandonment, · 1 t was deola.red by the 
Brazilian Minister of Foreign Affairs: 

Depends on the intention of relinquishing, or on 
the oessation of physical power over the thing, 
and must not be confounded w1 th simple negleot 
or desertion. A propr1et or may leave a thing 
deserted or negleoted and still retain his owner
ship. The faot of legal possession does not 

3fi J 

consist in actually holding a thing, . but in having 
it at one's free disposal. The absenoe of the 
proprietor, neglect, or desertion does not exolude 
free disposal, and henoe animo retinetur posseseio •••• 
Possession-is lost ooroore only when the abifity 
to dispose of a thing is rendered completely 
impossible, a.fter the disappearance of the status 
which perm.t.ts the owner to dispose of the thing 
possessed. 

"Evidence of el ther a definite intention of giving 
up the right of property and control With respect to 
territory at the disposal of the sovereign, or of a oomp.ete 
cessation of the effort to regain a control wrested 
from it by an uncivilized people not deemed capable 
of exercising suoh a right, would, on prinoiple, 
seem to be necessary in order to prove abandonment. 
When the authorities of a State are expelled from 
territory belonging to it by the superior foroe of a i 
native and uncivilized population, the loss of oontro 
doubtless minimized the legal significance of intention. 
The hope and expectation entertained by the State of 
effecting a lodgment and regaining the mastery may 
not long suffice to keep alive any right of sovereignty. 
Even 1n such a case, however, a certain interval of 
time might fairly be allowed for the reestablishment 
of 8'Jtual dominion before regarding the right as 
extinct. 

"When a State appears voluntarily to have deserted 
territory the control of Which oonstBJ1tly remains within 
1 ts grasp~ : abandonment should not be deemed to have 
taken place without ample proof of a design to give up 
all rights of property and control. Such a design 
might be established by evidenoe of long-oontinued end 
oomplete negleot of the territory, or of a formal and 
a;ppropriate deola:rat ion of polioy." 

Twiss -
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TW'ISS - LAW OF NATIONS (Ed. of 1884) P• 201.' 

"When Discovery has been followed by the Settle
ment of a Nation, other Nations 'in aocorda:noe with the 
Law of Nature recognise a perfeot title in the occupant. 
Where discovery has not been immediately followed 
by settlement, but the fa.ot of discovery he.a been 
notified, other Nations by oourtesy pay respect to the 
notification, and the Usage of Nations has been to 
presume that Settlement will take place within a 
reasonable time; but unless discovery has been 
followed within a reasonable time by some sort of 
settlement, the presumption a.rising out of notification 
is rebutted by non user, and lapse of time gives 
rise to the opposite presumption of Abandonment." 

P• 210. 

"Settlement, when it has supervened on Discovery, 
oonstitutes a perteot title, but a title by settlement 
when not combined with a tible by discovery is in 
itself imperfect, and its immediate validity will 
depende upon one or other condition, that the right of 
disoovery has been waived de jure by non-user, or 
that the right of oocupa.noy !}.as been renounoed de fa.oto 
by the abandonment o:f' the territory. .Acquisition by 
settlement is distinguished from acquisition by discovel.'>' 
and acquisition by occupancy in this respeot, that 
no seoond disoovery, no seoond oocupanoy oan take place, 
whereas a series of settlements ma.y have been suooessively 
made, and each of them in its turn abandoned, and the 
laat settlement may, under given oiroumstanoes, constitute 
an exclusive title. Again, the presumption of Law 
will aJ.ways be in favour of a title by settlement. 
•oommodum possidentis in eo est, quod etiamsi ejus rea 
non sit, qu& possidet, si modo a.otor non potueri t suam 
ease probare, rems.net quo looo posseasio; propter quam 
oausam, cum obsoura sint utriusque jura, contra pet!torem 
judio a.ri sole t. • 

"Where title by settlement is supera.d.ded to title 
by discovery, the Law of Nations will a.oknowledge the 
settlers to have a perfect title; but where title by 
settlement is opposed to title by discovery, although 
no Convention can be appealed to in proof of the 
discovery having been waived, still, a tacit a.oquiesoenoe 
on the part of the Nation, that asserts the discovery, 

during 
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during a reasonable lapse of t .ime since the settlement 
has ta.ken place, will ba.r its ola.im to disturb the set
tlement. Thus Jlr. Wheaton wri tea:-- 'The constant 
and approved practice of Nations shows, that by 
whatever na.me it be oaJ.led, the uninterrupted pos
session of territory or other property for a certain 
length of time by one State excludes the claim of 
every other, in the same manner as by the Law of 
Nations, and by the M.inioipal Oode of every civilised 
Nation, a similar possession by an individual excludes 
the claim of every other person to the article of 
property in question. This rule is founded upon the 
supposition, confirmed by constant experience, that 
every person will naturally seek to enjoy that which 
belongs to him; and upon the inference, fairly to be 
drawn from his silence and neglect of the original de
feot of his title, or of his intention to relinquish it. 

. 11 Title by settlement, though originally imperfect, 
may be thus perfected by enjoTment during a reason-
able la.pee of time, the presumption af Law from un
disturbed possession being, that there is no prior 
owner, beoa.use there is no olaima.nt, and no better 
proprietary right, because there is no asserted right. 
The silence of other parties raises a presumption of 
their acquiesoenoe, and their a.oquiesoenoe raises a 
presumption of a defeot of title on their part, or of an 
abandonment of their title.· A title onoe abandoned, 
whether tao 1 tly or expressly, oannot be resumed. 11 

WESTLAKE - INTERNATIONAL LAW (1904) P• 103. 

"It will be noticed that in stating the doctrine 
of effeotive oocupation we have described it as being 
the only means of gaining a conclusive title. It was 
intended by this toleave open the question whether any 
steps taken short of effective oooupation confer only 
an inchoate title, to be completed by effective oocup&,. 
tion within a reasonable time, or may confer a full 
title, to be lost by presumptive abandorunent if 
effective occupation does not follow within a reason
able time. The latter mode of statement has been the 
most usual on the continent, and falls in both with the 
old notion that title oould be acquired by an intention 

directed 



-34-

directed to an area, and with the habit of assuming 
abandonment, real or presumptive, as the ground for 
any admission of prescription in international law. 
Hence writers who seem t0 admit the title by discovery 
in the ancient Spanish sense must not be reckoned as 
practically hostile to the doctrine of effective 
occupatio~, until it is seen whether they do not reach 
its goal through the theory of abandonment. The 
other mode of statement, with the term 'inchoate title' 
which is necessarily connected with it, has been much 
used by English writers, and agrees best both with 
Roman law as now understood, and with the discourage
ment of stale claims in the interest of peace which 
is the substantial reason for the admission in 
international law of some equivalent to the prescription 
of national law." 

3 ,~ ,• 
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