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Calendar No. 138.

67t CoNeress, SENATE. { Rerort
1st Session. No. 123.

AMENDING AN ACT PROVIDING A GOVERNMENT FOR
THE TERRITORY OF HAWAIIL

Ju~e 17, 1921.—QOrdered to be printed.

Mr. New, from the Committee on Territories and Insular Possessions,
submitted the following

REPORT.

[To accompany S. 1881.}

The Committee on Territories and Insular Possessions, to whom
was referred the bill (8. 1881) to amend an act entitled “ An act to
provide a government for the Territory of Hawaii,” approved April
30, 1900, as amended, to establish an Hawalian homes commission,
and for other purposes, having considered the same, report favorably
thereon with the recommendation that the bill do pass with the
following amendments:

On page 4, line 23, in the word ‘“Keaaupaha’ strike out the letter
“p’ and insert in lieu thereof the letter “k.”

On page 6, line 19, after the word “except,” insert the words “by
further authorization of Congress and.”

On page 7, line 20, strike out the word “two’” and substitute
therefor the word “three.”

On page 25, line 1, add “s’” to the word “Street” and place a
comma thereafter.

On page 27, line 6, strike out the word ‘““irrigated.”

) On page 27, line 21, strike out “1915” and substitute therefor
“1910.

) On page 28, line 8, strike out “1915” and substitute therefor
£1010. ‘

On page 36, line 7, strike out the word “two” and insert in lieu
thereof the word * three.”

On page 36, after line 14, insert the following:

SEec. 108. The hoard of harbor commissiouers of the Territory of Hawaii shall have
and exercise all the powers and shall perform,all the duties which may lawfkully be
exercised by or under the Territory of Hawaii relative to the control and management
of the shores, shore waters, navigable streams, harbors, harhor and water-front im-
provements, ports, docks, wharves, quayvs, bulkheads, and landings telenging to or
controlled by the Territory, and the shipping using the same, and shall have the
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2 AMENDING ACT FOR A GOVERNMENT OF HAWAIL

authority to uze and permit and regulate the use of the wharves, piers, bulkheads,
quays, and landings belonging to or controlled by the Territory for receiving or dis-
charging passengers and for loading and landing merchandise, with a right to collect
wharfage and demurrage therecn or therefor, and, subject to all applicabtle provisions
of law, to fix and regulate frcm time to time rates for services rendered in mooring
vessels, charges for the use of moorings belenging to or controlled by the Territory,
rates or charges for the services of pilots, wharfage, or demurrage, rents or charges for
warehouses or warehouse space, for oftice or office space, for storage of freight, goods,
wares, and merchandise, for storage space for the use of donkey engines, derricks, or
other equipment belonging to the Territory, under the centrol of the board, and to
make other charges, including toll or tennage charges on freight passing over or across
wharves, docks, quays, bulkheads, or landings. The board shall likewise have power
to appoint and remove clerks, wharfingers and their assistants, pilots and pilot-boat
crews, and all such other emplovees as may be necessary, and to fix their compen-
sation: to make rules and regulations pursuant to this section aund not inconsistent
with law; and generally shall have all powers necessary fully to carry out the pro-
visions of this section.

All moneys appropriated for harbor improvements, including new construction,
reconstruction, repairs, salaries, and operating expenses, shall be expended under
the supervision and control of the board, subiect to the provisicns of law. All con-
tracts and agreements authorized by law to be entered into by the board shall be
executed on its behalf by its chairman.

" The board shall prépare and submit annually to the governor a report of its official
acts during the preceding vear, together with its recommendations as to harbor im-
provements throughout the Territory.

On page 36, line 15, strilce out““Sec. 106" and insert in lien thereof
“See. 107.” ‘

Amend the title of the act by inserting after the word “ Commission”
the following words: ““Granting certain powers to the board of harbor
commissioners of the Territory of Hawaii” A _

The basis of this bill is a series of concurrent resolutions passed
by the Legislature of the Territory of Hawail during the sessions of
1919-1921 proposing various amendments to the organic act of the
Territory. During the session of 1921 the legislature of the Terri-
tory, by concurrent resolution, authorized the Government to ap-
point a legislative commission of the Territory to come to Wash-
mgton and assist the Territorial Delegate to Congress in the presen-
tation of any measures formulated in pursuance of the resoﬁ)ut.ions
passed by the legislature. :

This bill seeks to rehabilitate the Hawaiian race by placing Ha-
wallan families back on the land. A considerable portion of land
once known as the “Hawailan Crown land,” lying in five islands
and now at the disposal of the United States Government, is avail-
able for lease to Hawaiians for homestead purposes. This bill pro-
vides the conditions under which the Government lands may be
leased by Hawalians.

The Hawailan race is fast declining. Statistics indicate that
within the course of a few years the race will become extinet unless
some method can be adopted to check the decrease. The Hawaiian
Legislature and civic organizations have spent years in the study
of this situation and have unanimously indorsed the methods set
forth in this bill as practicable for rehabilitating the Hawaiian race.

During the last session of Congress a bill on this subject was in-
troduced in the Senate but objections in certain quarters, and lack
of time for further consideration, led the committee to defer re-
porting it at that session.

The present bill, embodying the same principles as the first one,
but eliminating certain provisions formerly objected to, was sub-
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mitted to the Hawaiian Legislature, which approved it and memorial-
ized Congress to pass i1t. The bill now before the Senate differs
from the measure introduced at the last session in that it limits those
entitled to its benefits to Hawaiians of full blood and part Hawaiians
of not less than half blood. The present bill also limits the plan of
settlement to two of the islands Instead of five in order that the
Elan can be tried before the entire area set apart is occupied by
omesteaders.

Section 315 amends the Hawalian organic act by adding three
additional sections including the regulation of the employment of
labor on public work carried on by the Government of the United
States to citizens of the United States or those eligible to become
citizens; grants certain powers to the board of harbor commissioners
of the Territory; and makes these provisions a part of the Hawaiian
organic act.

The amendment embodying section 106 grants to the board of
harbor commissioners of the Territory, in addition to their general
powers over wharves and landings, the right to levy a toll or tax
on freight passing over wharves and landings belonging to the
Territory.

The present bill as redrafted and amended has the approval of the
Legislature of Hawaii, the governor of Hawait, the governor designate,
the legislative commussion, the Chamber of Commerce of Honoluly,
the Hawaiian Civic Association, leading business interests and ranch
owners and the majority of Hawailian citizens, and the Hawaiian
Delegate to Congress.
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BACKGROUND

The Ha: an Native people together with the American Indian

and Al& Native people are generally regarded as the only

abarigii peoples indigenous to ﬁhe land mass of the United
e il - —

States.

The American Indian throughout their history have been comprised
of some 400 different tribal groups whose aggregate can be
identified generally as the Indian and Alaska Native people

‘but not politically as an “Indian Nation” with a structured

o———

‘ political process of government with diplomatic relations
with world governments and which exercised "de jure® and "de facto"
political and territorical jurisdiction over the U.S. land mass

they occupied.

The Hawaiian Native people to the contrary, are culturally

yggggg%ggus,“deyeloped their own kingdom and nation-state

based upon their own institutions not the least of which was

a mana¥chical government which shared political power with the

Hawaiian Natives throughlelected representation, entered into
diplomatic relations with world governments and exercised both
"de facto" and de jure' political and territorial jurisdiction

over the Hawaiian Island land mass.
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The Am¢:1can Indian and Alaska Native tribal groups entered

é into over 400 treaties with the United Government to insure

:-that federal assistance would be provided for the surrender

A B IR VAR P d

of Indian land and the restriction of “de facto"Tndian sl Ry

territorial jurisdiction.

The Hawaiian Native people possessing "de facto" and “ééﬁguﬁf
political and territorial integrity exercised through,sn 't/ -,
government transferred that integrity and power to the
U.S. government as a result of a clandestine maneuvering of
an "enlightened" minority of 3,000 (2% of population) american
and european Hawaiian residents who overthrew the existing
government by threat of force. Consequently no threaties
were entered into between the monarchy and the U.S. government
t?,PEQViQe assistance to the Hawaiian Native peoplg. There
was no formal "guid pro quo" as with the American Indian

uM /AR ‘$'v=~r.f"‘..7.'; Yo D/
But thergfféééégg Wi olitical
and_territorial integrity was transferred for the implied

——

commitment and promise that the ordéfiy dgyelzg?gnt_of the

T —

tribal groups.

!
potentialty of the Hawaiian Native people could bgéchieﬁed
) I /

through the American institutional processes.

/

;

Lot FH.



The cu! 11l disintegiation that has been visited on each people
as a re« ¢ of american cultural and institutional intrusion

has bee:. henominal. For a century it was assumed that.the
dominant american institutions would provide the opportunity

and accessibility for all the american people to determine and

pursue their destiny on an equal footing.

The fact of the matter is that both the Indian and Alaska Native

people and the Hawaiian Native people enjoyedcg’EEIEE;E) a way

of life, distinctly different from each other and that of the
-—-—-//__;:ﬂ——

dominant american culture and institutions and were not prepared

to compete within the framework of american institutions. The

cultural breakdown of the aborigne peoples was so massive that
it resulted in dislocation and disorientation of these people

leaving them to pursue their destiny in a culture alien to their

way of life.

The American Indian and Alaska Native was given a mechanism for

making the transition in the form of the Bureau of Indian Affairs,

Dept. of Interior,fh recognition of federal government commitment,

—

J
resources of over $10 billion have been made available for eduction

health, land ,and economic and development since 1900 through the
Bureau. As a consequence, much has been and is being done to help

bridge the cultural transition between the Indian and Alaska Native

e s 8 i —

way of life and that proscribed by American institutions.
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The Hawa:ian Native people, on the other hand, have been left unaided
to make the same cultural transition without benefit of resource
or assistance even thXbugh the commitment and promise to do so

was implied. No federal assistance or special emphasis has been

provided to acquaint the Hawaiian Native with the market mechanism

of the free enterprise system which displaced the economic activity

of his culture; no federal assistance was provided to build the
L n1s cuitu.

health facilities and_deliver health services to combat disease

brought tbd the islands from the outside and, which in the main,

— B e ————

has resulted in a<;eduction in the Hawaiian Native population

from over 400,000 in 1800 to the 100,000 ofltoday;> No federal

assistance has been provided to purchase building material for
houses made necessary by external population intrusion, environ-

mental hazards and economic deprivation.

While the American Indian and Alaska Native have been provided

technical assistance to effect the transition to a technological

oriented culture and insure their well-being the Hawaiian Native

been left to his own devices to effect the same transition;

withouﬁiigggzar(;éiéﬁgEé.

e



OBJECTIVE

To prov: - through legislation an authorization under a
Hawaiian idative Development Act which would provide Federal
assistance to the Hawaiian Native People for economic develop-
ment, housing, and comprehensive health care including health
services delivery and construction of necessary health related

facilities.



STRATEGY (CONTENT)

A prop¢-~d "Hawaiian Native Development Act" would serve as

the basis for authorizing a program of some $80-90Q0 million

a year to be administered and managed by the Hawaiian Native
people themselves (Incorporated Hawaiian Native Organization)
for the express purpose of providing economic development and
assistance, housing, comprehensive health care including health
health facilities construction for their peoplq{%lthough the
programs would be administered by the Hawaiian Native people

the resource provided under the Act would be monitored through
SR ) ————

—

)3
/
£

an Administration in the Department of Commerce to protect the

——

federal commitment and interest.

The Act would provide for a limited federal bureaucracy,
"Hawaiian Native Affairs Administration,” under the Department
of Commerce to monitor and control financial activities and
provide necessary technical assistance to the "Grantee"

Incorporated Organization of the Hawaiian Native people.

The Act would provide that the Hawaiian Native people them-

selves would be responsible for the administration and manage- p

A
ment of the programs delineated under the act. Consequently, tﬁa
the federal bureaucracy function would serve only as the

mechanism for providing technical assistance and channelling

appropriated monies to the Hawaiian Native people (Incorporated

-6-.



Organizaiion with a Board of Govenors) which it would monitor and
control. Almost the entire recurring appropriation of $90 million

would be channelled by letter of credit or some other mechanism-

from the Hawaiian Native Affairs Administration(federal bureaucracy)
to the bank handling the account of the incorporated organization
representing the Hawaiian Native people.,

The Corporation itself would staff the personnel to carry out
the programs. The Corporation would be respomnsible for structuring
and organizing itself to perform policy, administrative management an
program functions., The Corporation would perform the task of
personnel recruiting and benefit program, supply services, project
contracting, program planning, overall general administration and
managemenf as it related to the various categorical programs auth-
orized in the Act.

In effect, the Hawaiian Native people through their Corporation
would be administering and managing an "enterprise" directly

employing some 2,000 professionals, allied professionals and

gkilled employees, In addition this "enterprise" would stimulate

employment in the construction and service industries, The directly
employed personnel would: (1) administer the business and commercial
enterpiise development and assistance programs; (2) administer and
staff the comprehensive health services program(staffing of
hospitals and clinics) including health facilities(hospitals
and ciinics) and sanitation facilities constructionjand (3) admin=-
ister a housing authority program related to housing construction.
The "Hawaiian Native Services Administration" established as
part of the Department of Commerce would (1) provide hijghly
specialized technical assistance to all programs of the Corporation
and (2) protect the Federal interest by monitoring and controlling

the annrovriated moniea channelled to the bank of the Corvporation.



TJA;‘

will resv on/the comparison of the federal assistance programs
to the American Indians and Alaska Natives with the absence of

such federalwggsistance programs to the Hawaiian Native people.
O%ﬁé;mééagfal agsistance such as the programs authorized for the
Office of the Territories might also be included.

The justification would point specifically to the fact

that the cultural transition occasioned by the transfer of

political and territorial integrity has had the effect of

submerging rather than enhancing the/promise& developmen ‘of the

votentialities of the Hawaiian Native people. That is to say

that an implied promise has not been kept because the Hawaiian

Native "cultural tools" to compete in an alien

highly technological culture. This view would be supported on the

bagis of the comparisonof the Hawaiian Native people community
profile to relevant parameters in the general U.S. population,

These comparisons would point out health deficiencies, housing

deficiencies, economic disadvatage, education deficiencies, income

disadvantage etc., If need be disadvantage and deficiencies would
be created where no viable statistical data is kept.
For illustration purposes a few indicators in support of this

view would be exhibited as follow:
State Population By Year

1800 1900 1970
Hawaiian Native 95% 70% 10%
All Others 5% 30% 90%

Land OWnership By Year
1800 1900 1970
Hawaiian Native 100% 95% 5%




Ll .o il Level
Graduate Post

College School Graduate
Hawaiian Native 15% 5% 1%
All Others 85% 95% 99%

Employment Opportunity

Hawaiian All
Native ,Others
Professionals | 15% 85%
. Skilled 20% 80%
\ Y Agriculture 60% 40%
. +.  Laborer 707 30%
s — és’/,
RN Business Enterprises(OWNED)
Hawaiian All '
Native Others
Business above $1 million gross =0- 100%
" $500,000-51 " " 1% 99%
n $250,000-3500,000 n T% 93%
" $100,000-$250,000 " 15% 85%

Mortality Incidence
per 100,000 Population _
Hawaiian U.S. Ratio ¢

Native All Races All Rac
Tuberculosis 45,0 15.0 3 times gre
Gastritis 16.0 «5 30 "
Pneumonia 60,0 20.0 3 "
Diabetes 30.0 20.0 1% "
Senility 60.0 10,0 6 "
Maternal Mortality 40,0 10,0 4 "
Infant Mortality 30.0 15,0 2 "
Infectious & :
Parasitic Disease 60.0 5.0 12 "
Median Family Income
Hawaiian Native ¥4,000
All Families
Total $8,000
Home Ownership
Hawaiian All
Native Others
Adequate Single Dwelling 10% 90%

" Apartment " 5% 95%



Since the ~ailian natiygﬂpeqple,have not received Federal assistance,

~. pp——

a comparis:.. of the shameful neglect of zero to the $10 billion in
regsources appropriated to the American Indian and Alaska native since
1900 would be very dramatic without discounting for inflation., State

by state, this resource might be distributed as follows:

Cuate Indian Population Regources Since 1900
Llaska 45,000 $1,000,000,000
Arizona 100,000 2,000,000,000
California 20,000 50,000,000
Pinnesota 25,000 100,000,000
liontana 30,000 400,000,000
Orezon 15,000 200,000,000
Oklzhoma 80,000 Z2,000,000,000
New Iéxico 30,000 1,000,000,000
South Dakota 20,000 500,000,000
North Dakota 10,000 100,000,000
Viathington 15,000 ' 200,000,000
HAWAIIL 100,000 =-0=

* ¥ K ¥

Additional data and charts could be added to point out the whole
range and magnitude of the Hawaiian NativB7RR¢EDFonpared with the
U.S. general population, The preceding figures and data are not actual
but used for methodology purposes only,
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Advantages

1. ZEnhance the econimic well being and development of the
Hawalian native peaéple by allowing them to organize their own af-
fairs in business, commerce, housing, and health. Corrallary to
that. development woudl:be the employment of some 2,000 people to
provide the necessary services indicated under the Act, plus addi=-
tional employment and business that would be created to service such
& wide range operation,

2., The influx of such a fixed resource would have the effect
of releasing whatever state resource is directed for like programs
for the_ﬂgggilan native people., It could mean a $20 million savings
to the State plus the addition of state tax revenue on new employment.,

3. The program would not require an extensive Federsal bureau-

cracy. Only 300 Federal personnel would be employed compared to the
2,000 administering similar programs for Indians. The bulk of the
employment would be by the Hawaiian people,

4., The health program could be extended to cover oihker citizans
of the community with the cost borne by third party contractors, thus
improving the health services within the State.

5, If authorized under the Department of Commexrce, such an
Incorporated Organization would be free to bid for D/HEW, D/Labvor,
D/HUD, andD/Interior resources made available by contract or grant
thiereby enlarging the Corporation resource base and service delivery
capability whether in health, business, housing or human resources

development.

6. This type of program would lend itself to the President's
Tt zel strategy for FY 1974 which is institutional change and non-
dependency. There is no Federal program that has been authorized

ﬁ;,be administered and managed by the community on this scale,
Q%Oi@pes sponsor some of lesser magnitude.

7. Political--regardless of yeas or nfys.


woudl.be

PROGRAM PLAN (Broadly Sketched)

The awaiian Native Development Act would provide authorie
zation Juir appropriated monies in three general areas:

(1) economic/commercial and business enterprise development
and assistance;

(2) Housing construction;and

(3) comprehensive health services including health services
delivery(staffing of hospitals and clinics) and health
facilities construction(hospitals and clinics)

In addition monies would be authorized for administration both for
the Hawaiian Native Incorporated Organization and a federal
bureaucracy and for sanitation facilities construction.

I. Economic/commercial and business enterprise development
and assistance - $10 million

These funds would support the development of business and
commercial enterprises. Types of loans etc. and guarantees
would be identified in Act. The number of enterprises and
business that would be affected would depend on the language
restrictions in the Act.

II. HJousing construction =-- $20 million

General criteria would have to be determined. However,

cost of current programs carried out for American Indians

and Alaska Natives by the Bureau of Indian Affairs and

HUD vary from $7,000 to $20,000 per house. That cost suggests
that a $20 million authorization would provide 1,000 to 1,500
housing units per year at a median cost of $15,000 each,

III Comprehensive health services =-- $110 million

A. Construction(one time cost) =~ $70 million

Accepted criteria determines that it takes a 40 bed health
facility with outpatient services to provide comprehensive
health services to a population of 10,000 people. Based
on that criteria the provision of health services to 100,000
Hawailan Natives would take a minimum of 10 comprehensive
health facilities. Construction cost for a 40 bed compre-
hensive health facility is $6-%7 million or a total
congtruction cost of $60-$70 million. Since this type of
facility would not include highly specialized surgical,
chemotherapy, and radiology services etc. there would be
a need to contract for such services in a more technical
competent hospital such as Queenl!s at a cost of $5 million



Iv.

VI,

B, Health services delivery operating cost - $40 million

Contract hospitalization and services - $5 million
Highly specialized services referred to above

‘Direct operation of health faeilities -- $35 million

Bach health facility would provide comprehensive health
services including c¢linical, preventive and rehabilitative
health services, Accepted standards would require 150
employees at each facility. This standard would produce
an operating cost of $3.5 million per facility for a

total cost of $35 million which would be a base recurring
cost with all ten facilities constructed and operating. '

Sanitation facilities cénstruction - $5 million

Sanitation facilities construction would include individual
water systems and waste disposal systems as well as community
water systems and waste disposal systems when Jjustified.

Cost would depend on magnitude of project if a small community
system and going rate for individual systems.

Hawaiian Native Incorporated Organization =- $7 million

The employment of some 300 personnel to perform line and
staff functions in the overall direction, management, and
administration of all programs authorized in the Act would
require at least $7 million.

Hawaiian Native Affairg Administration =— $6 milliof

The resources required for the establishment of a highly
specialized technical assistance group in all aspects of the
programs anthorized in the Act and the staff necessary 1o
monitor and control the financial activities:of the "Grantee"
Hawaiian Native Incorporated Organization would be {6 million.
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STRATEGY (PROCESS)

Congre. -iomnal

It is suggested that the proposed "Hawaiian Native Development Act®
would be brought before one of the legislative committess for
Commerce because the Act is substantively a bill of "initiativen
and "enterprise",

The Act authorizes a range of programs, If it were the intent
to create Federal bureaucracies to administer, manage, and deliver
the services of each of the programs then it would be .
appropriate to request authorization for each of the programs.
contained in the Act from the generic committee that considers
those types of programs; Labor/HEW, Commerce etc. However the
intent of the Act would be to create "initiative" by allowing
those people most affected by the legislation to manage the
programs contained therein. . The mnagement concept expressed

by the act would be gjuite different and a departure from the
way the organized Federal bureaucracy operates. Of equal

~importance is the fact that such an Act is"enterprising" in

that the totality of the Act as applied represents an
*enterprise" of great proportion andsubstantial resource
that will impact on the ecomomic life of the community and
stimulate the growth of new business "enterprises" to
service the larger operations

Though this concept of initiative and enterprise is a departure
from most all of current Federal executive bureaucratic practice,

strategy which is based on (1) institutional change and
(2) non-dependency.

A matter of practical importance is that such an Act authorized
to be administered by the Commerce Department would allow the
Incorporated Organization created under the Act to compete for
grant and contract monies in the Dep'ts of Labor/HEW/HUD etc.



SUNLINARY

Hawaiian Native Incorporated Organization ,.....

Economic/commercial & business enterprise
development and assistance ,,.....ccivveveecoe

Housing construction .....cceeeeecercsecccennsns

Comprehensive health services incl. construction

1. Construction(one time cost) = $70 million

2. Health services delivery - $40 million

Sanitation facilities construction eceeeecececeee

Hawaiian Native Affairs Administration(Federal).

Total ® e 9 o0 008 o . ® ® 5 0 0 8 000 e e 0 ey

Amount
$7 milliorz

10 milliox
20 millior

110 milliorx

5 million

6 million

158 million

Non~recurring construction cost.. less 70 million

Recurring yearly Program .e. sceeseos

88 million






WUnited States Senate

MEMORANDUM

To:Senator
From: Laurie

Re: Hawaiian Native Claims

Attached is copy of the bill which will be
amended to include the study commission act. The
measure has been refered to the Energy Committee
Subcommittee on Parks,Recreation,and Renewable
Resources. Matsunaga's office reports that hearings
will be scheduled during the first two weeks of

June. The claims bill will be attacheé/ﬂii;prkuq

hopefully toward the end of the month.






96Ty CONGRESS
Lo H,R. 7217

To enact certain provisions relative to units of the National Park System in the
State of Hawaii, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 30, 1980

Mr. PuamLnip BurTON (for himself, Mr. AKaka, Mr. HEFTEL, and Mr. JOHNSON
of Colorado) introduced the following bill; which was referred to the Commit-
tee on Interior and Insular Affairs

A BILL

To enact certain provisions relative to units of the National

Park System in the State of Hawaii, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

twes of the United States of America in Congress assembled,
TITLE I

SEc. 101. The Congress finds that the Kalaupapa set-

ally significant cultural, historical, educational, and scenic

2
3
4
5 tlement constitutes a unique and nationally and internation-
6
7 resource.

8

SEC. 102. The purposes of this title are—
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(1) to preserve and interpret the Kalaupapa settle-
ment for the education and inspiration of present and
future generations, and

(2) to provide that th;a preservation and interpre-
tation of that settlement be managed and performed by
patients and Native Hawaiians to the extent practical,
and that training opportunities be provided such per-
sons in management and interpretation of the settle-
ment’s cultural, historical, eduecational, and scenic
resources.

Sec. 103. In order to provide a well-maintained com-
munity in which the Kalaupapa leprosy patients are guaran-
teed that they may remain at Kalaupapa as long as they
wish; to protect the current lifestyle of these patients and
their individual privacy; to research, preserve, and maintain
the present character of the community; to research, pre-
serve, and maintain important historic structures, traditional
Hawalian sites, cultural values, and natural features; and to
provide for limited visitation by the gemeral public; there is
hereby established the Kalaupapa National Historical Pre-
serve (hereinafter referred to as the ‘“‘preserve’’). The bound-
aries of the preserve shall include the lands, waters, and in-
terests therein within the area generally depicted on the map
entitled “‘Boundary Map, Kalaupapa National Historical Pre-
serve”’, numbered P07-80023, and dated February 1980,
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which shall be on file and available for public inspection in
the Office of the National Park Service, Department of the
Interior. The Secretary of the Interior (hereinafter referred to
as the “Secretary’”’) may make minor revisions in the bound-
ary of the preserve by publication of a revised houndary map
or other description in the Federal Register.

SEC. 104. (a) Within the boundary of the preserve, the
Secretary is authorized to acquire those lands owned by the
State of Hawaii or any political subdivision thereof only in
the event such lands or interests are voluntarily offered by
the owner. In such case, acquisition is authorized through
donation or exchange. Any such exchange shall be accom-
plished in accordance with the provisions of sections 5 (b) and
(c) of the Act approved July 15, 1968 (82 Stat. 354). Any
property conveyed to the State or a political subdivision
thereof in exchange for property within the preserve which is
held in trust for the benefit of Native Hawaiians, as defined
in the Hawaiian Homes Commission Act, 1920 shall, as a
matter of Federal law, be held by the grantee subject to an
equitable estate of the same class and degree as encumbers
the property within the preserve; and “‘available lands” de-
fined in section 203 of the Hawaiian Homes Commission Act
may be exchanged in accordance with section 204 of said
Act. The vesting of title in the United States to property

within the preserve shall operate to extinguish any such equi-
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table estate with respect to property acquired by exchange
within the preserve.

(b) The Secretary is authorized to acquire privately
owned lands within the boundary of the preserve by donation,
purchase with donated or appropriated funds, or exchange.

(c) The Secretary is authorized to acquire by any of the
foregoing methods except condemnation, lands, waters, and
interests therein outside the boundary of the preserve and
any other unit of the National Park System but within the
State of Hawaii and to convey the same to the Department
of Hawaiian Home Lands in exchange for lands, waters, and
interests therein within the preserve owned by that Depart-
ment. Any such exchange shall be accomplished in accord-
ance with the provisions defined in subsection (a).

SEc. 105. (a) The Secretary shall administer the pre-
serve in accordance with the provisions of the Act of August
25, 1916 (39 Stat. 535), the Act of August 21, 1935 (49
Stat. 666), and the provisions of this Act.

(b)(1) With the approval of the owner thereof, the Sec-
retary may undertake critical or emergency stabilization of
utilities and historic structures, develop and occupy tempoi
rary office space, and conduct interim interpretive and visitor
services on non-Federal property within the preserve.

(2) The Secretary may enter into cooperative agree-

ments with the owner or owners of property within the pre-
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serve pursuant to which the Secretary may preserve, protect,
maintain, construct, reconstruct, develop, improve, and inter-
pret sites, facilities, and resources of historic, natural, archi-
tectural, and cultural significance. Such agreements shall be
of not less than twenty years duration, may be extended and
amended by mutual agreement, and shall include, without
limitation, provisions that the Secretary shall have the right
of access at reasonable times to public portions of the proper-
ty for interpretive and other purposes, and that no changes or
alterations shall be made in the property except by mutual
agreement. Hach such agreement shall also provide that the
owner shall be liable to the United States in an amount equal
to the fair market value of any capital improvements made to
or placed upon the property in the event the agreement is
terminated prior to its natural expiration, or any extension
thereof, by the owner, such value to be determined as of the
date of such termination, or, at the election of the Secretary,
that the Secretary be permitted to remove such ecapital im-
provements within a reasonable time of such termination.
Upon the expiration of such agreement, the improvements
thereon shall become the property of the owner, unless the
United States desires to remove such capital improvements
and restore the property to its natural state within a reason-

able time for such expiration.
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(3) Except for emergency, temporary, and interim activ-
ities as authorized in paragraph (1) of this subsection, no
funds appropriated pursuant to this Act shall be expended on
non-Federal property unless such expenditure is pursuant to
a cooperative agreement with the owner.

(4) The Secretary may stabilize and rehabilitate struc-
tures and other properties used for religious or sectarian pur-
poses only if such properties constitute a substantial and inte-
gral part of the historical fabric of the Kalaupapa settlement,
and only to the extent necessary and appropriate to interpret
adequately the nationally significant historical features and
events of the settlement for the benefit of the public.

SEc. 106. The following provisions are made with re-
spect to the special needs of the leprosy patients residing in
the Kalaupapa settlement—

(1) So long as the patients may direct, the Secre-
tary shall not permit public visitation to the settlement
in excess of one hundred persons in any one day.

(2) Health care for the patients shall continue to
be provided by the State of Hawaii, with assistance
from Federal programs other than those authorized
herein.

(3) Notwithstanding any other provision of law,
the Secretary shall provide patients a first right of re-

fusal to provide revenue-producing visitor services, in-




W 0 a3 & Ov s W N e

[ SR - T R N - o e e o o o S o S S - S
B W D = OO O S Ot W N = O

7

cluding such services as providing food, accommoda-

tions, transportation, tours, and guides.

(4) Patients shall continue to have the right to
take and utilize fish and wildlife resources without
regard to State and Federal fish and game laws and
regulations.

(5) Patients shall continue to have the right to
take and utilize plant and other natural resources for
traditional purposes in accordance with applicable
State and Federal laws.

Sec. 107. The following provisions are made with re-
spect to additional needs of the leprosy patients and Native
Hawaiians for employment and training. (The term “Native
Hawaiian” as used in this policy, means any descendant of
the race inhabiting the Hawaiian Islands previous to the year
1778.)—

(1) Notwithstanding any other provision of law,
the Secretary may give first preference to qualified pa-
tients and Native Hawaiians in making appointments
to positions established for the administration of the
preserve, and the appointment of patients and Native
Hawaiians shall be without regard to any provision of
the Federal civil service laws giving an employment

preference to any other class of applicant and without
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regard to any numerical limitation on personnel other-

wise applicable.

(2) The Secretary shall provide training opportu-
nities for patients and Native Hawaiians to develop
skills necessary to qualify for the provision of visitor
services and for appointment to positions referred in
paragraph (1).

SEc. 108. (a) There is established the Kalaupapa Na-
tional Historical Preserve Advisory Commission (hereinafter
referred to as the “Commission’’), which shall consist of
eleven members each appointed by the Secretary for a term
of five years as follows:

(1) seven members who shall be present or former
patients, elected by the patient community; and

(2) four members appointed from recommendations
submitted by the Governor of Hawaii, at least one of
whom shall be a Native Hawaiian.

(b) The Secretary shall designate one member as the
Chair. Any vacancy in the Commission shall be filled in the
same manner in which the original appointment was made.

(¢) A member of the Commission shall serve without
compensation as such. The Secretary is authorized to pay the
expenses reasonably incurred by the Commission in carrying
out its responsibilities under this Act on vouchers signed by

the Chairman.
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(d) The Secretary shall consult with and seek the advice

of the Commission with respect to the development and oper-
ation of the preserve including training and research pro-
grams. The Commission shall, in addition, advise the Secre-
tary concerning public visitation to the preserve, and such
advice with respect to numbers of visitors shall be binding
upon the Secretary if the Commission certifies to him that
such advice is based on a referendum, held under the aus-
pices of the Commission, of all patients on the official Kalau-
papa Registry.

(e) The Commission shall expire twenty-five years from
the date of enactment of this Act.

SEC. 109. At such time when there is no longer a resi-
dent patient community at Kalaupapa, the Secretary shall
reevaluate the policies governing the management, adminis-
tration, and public use of the preserve in order to identify any
changes deemed to be appropriate.

SEC. 110. There is authorized to be appropriated such

sums as may be necessary to carry out the provisions of this

title.
TITLE 1T
SEc. 201. (a) The Act entitled “An Act to designate
and establish that portion of the Hawaii National Park on the

Island of Maui, in the State of Hawali as the Haleakala Na-

tional Park, and for other purposes’”, approved September
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1 13, 1960 (74 Stat. 881; 16 U.S.C. 396b and following), is

2 amended by—

3
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14
15
16
17
18
19
20
21
22
23
24

(1) striking out section 2 thereof;

(2) inserting the following after the period in the
first sentence of the first section thereof: “The bound-
ary of the park shall be as generally depicted on the
map entitled ‘Boundary Map, Haleakala National
Park’, numbered 162-80,023, and dated March 1980,
which shall be on file and available for public inspec-
tion in the office of the National Park Service, Depart-
ment of the Interior.”’; and

(3) inserting the following at the end in the first
section thereof: ‘‘Notwithstanding any other provision
of law, the Secretary of the Interior may acquire lands,
waters, and interests therein within the boundary of
the park by donation, purchase with donated or appro-
priated funds, transfer from any other Federal agency,
or exchange except that any property owned by the
State of Hawaii or any political subdivision thereof
may be acquired only by donation or exchange. In ad-
dition to sums appropriated before the date of the en-
actment of this sentence, there is authorized to be ap-
propriated such sums as may be necessary to carry out

the provisions of this Act.”
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(b) The Act entitled “An Act to change the designation

of that portion of the Hawaii National Park on the island of
Hawaii, in the State of Hawaii, to the Hawaii Volcanoes
National Park, and for other purposes’, approved September
22, 1961 (75 Stat. 577; 16 U.S.C. 391d), is amended by
inserting the following at the end thereof: “The boundary of
the park shall be as generally depicted on the map entitled
‘Boundary Map, Hawaii Vocanoes National Park’, numbered
124-80,049, and dated March 1980, which shall be on file
and available for public inspection in the office of the Nation-
al Park Service, Department of the Interior. Notwithstanding
any other provision of law, the Secretary of the Interior may
acquire lands, waters, and interests therein within the hound-
ary of the park by donation, purchase with donated or appro-
priated funds, transfer from any other Federal agency, or ex-
change, except that any property owned by the State of
Hawaii or any political subdivision thereof may be acquired
only by donation or exchange. In addition to sums appropri-
ated before the date of the enactment of this sentence, there
is authorized to be appropriated such sums as may be neces-
sary to carry out the purposes of this Act.”

(¢) The first section of the Act entitled “An Act to add
certain lands on the island of Hawaii to the Hawaii National
Park, and for other purposes”, approved June 20, 1938 (52
Stat. 781; 16 U.S.C. 391b and following), is amended by
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changing the semicolon in the second paragraph numbered
“15.” to a period and deleting the remainder of the section.

SEc. 202. Notwithstanding any other provision of law,
no fee may be charged for entrance or admission to any unit

of the national park system in the State of Hawaii.

@)









DANIEL K. INOUYE PRINCE KUHIO FEDERAL BUILDING
HAWAII SuITE 7325, 300 ALA MOANA BOULEVARD

HonoLuLy, HI 96850
(808) 546-7650

Mnited States Senate

ROOM 722, HART SENATE BUILDING
WASHINGTON, DC 20510
(202) 224-3934

MEMORANDUM

DATE: October 16, 1985

RE: NATIVE HAWAIIANS -- Legislation concerning native
Hawaiians considered by the U.S. Senate during the
1st Session of the 99th Congress (January 3, 1985 to
December 31, 1986). Prior to becoming public law,
these bills must be considered by the U.S. House of
Representatives and signed by the President.

I. Native Hawaiians are expressly mentioned and included

in the Fiscal Year 1986 Appropriations Bill for the

Departments of Labor, Health and Human Services, and

Education (H.R. 3424), [Senate Report 99-151, Passed the

U.S. Senate October 22, 1985]

DEPARTMENT OF LABOR

TRAINING AND EMPLOYMENT SERVICES:

1. Native Americans -- These programs are

designed to improve the economic well-being of
disadvantaged native Americans (Indians,
Eskimos, Aleuts, and native Hawaiians) through
vocational training, work experience, and other
services aimed at getting participants into

permanent, unsubsidized jobs. [p.11]
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HEALTH AND HUMAN SERVICES:

HEALTH RESOURCES AND SERVICES ADMINISTRATION:

1. Maternal and child health block grant --

Last year the Committee directed the Bureau of
Health Care Delivery and Assistance to work
closely with officials of the Kamehameha
Schools/Bishop Estate to ensure that the
pressing needs of native Hawaiians were
addressed under the 15-percent set-aside for
programs of national significance. The
committee understands that preliminary
discussions have been held and, further, that an
initial planning project has been awarded. The
committee was pleased to learn of this progress
and remains very concerned about these native
American people. Accordingly, the department is
directed to continue to give priority to their

needs this fiscal year. [p.29]

2. Nursing special projects -- This program

provides grants and contracts to nursing schools
and other institutions to develop innovative
nursing methods, especially for treating high-
risk groups such as the elderly, children,
pregnant women, and native Hawaiians and other

Pacific islanders. The program is also designed
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to increase educational opportunities for
individuals from disadvantaged backgrounds to
enter the nursing profession, to upgrade the
skills of licensed practical nurses, nursing
assistants, and other paraprofessional nursing
personnel, and to address other areas

emphasizing primary care. [p.U41]

NATIONAL CANCER INSTITUTE:
1. The Committee was very pleased to learn that
the President's cancer panel held hearings in
Honolulu, HI, to review the efforts of NCI to
address the pressing needs of native Hawaiians.
The Committee understand that native Hawaiians
continue to have one of the highest incidents of
cancer of any segment of our population and,
accordingly, urges NCI to continue to work with
the Cancer Center of Hawaii to ensure that
sufficient priority is given to their unique

needs. [p.61]

ALCOHOL, DRUG ABUSE, AND MENTAL HEALTH ADMINISTRATION:
1. The Committee reiterates its directive that
NIAAA give special attention to the pressing
needs of native Hawaiians. These are native
American peoples and, as such, there is a

special Federal responsibility involved. The
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Committee has made sufficient funds available
for NIAAA to support research projects
addressing the unique situation surrounding

native Hawaiians. [p.123]

OFFICE OF HUMAN DEVELOPMENT SERVICES:

1. The Committee expects the Office of Human
Development Services to assist the Kamehameha
Schools/Bishop Estate in its efforts to
establish a series of parent-child centers
throughout the State to address the pressing
needs of native Hawaiian children and their
families. This year the Committee again
received testimony stressing the extent to which
these native Americans are disproportionately
represented among those with serious social
problems. Accordingly, the Committee again
directs HDS to make this a high priority.
[p.151]

DEPARTMENT OF EDUCATION

SPECIAL PROGRAMS:
1. The Committee continues to be interested in
the efforts of the Department to encourage
innovative efforts targeted toward gifted and

talented children, including those of Native
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American and native Hawaiian families. The
Committee encourages the Department to provide
it with information on its efforts to support
such projects during this fiscal year, either
under this account or any other program within

the Department. [p.162]

VOCATIONAL AND ADULT EDUCATION:
1. At the Federal level, the Department of
Education reserves 1.25 percent of the basic
grant appropriation for grants to Indian tribes
and 0.25 percent for a new program of grants for

Hawaiian natives. [p.180]

HIGHER EDUCATION:
1. The Committee has received testimony that
native Hawaiians are significantly
underrepresented in institutions of higher
learning. For example, native Hawaiians account
for only 6.8 percent of those enrolled in
postsecondary educational programs, although
they represent nearly 20 percent of the State's
population. Given the native American status of
these peoples and following up on the
Department's recent report to the Congress, the
Committee urges the Department to explore how it

can be of assistance to native Hawaiians in
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increasing their enrollment in institutions of

higher learning. [p.185]

2. Developing Institutions -- For the past

several years the Committee has urged the
Department to give special attention to the
unique and very pressing problems of native
Americans (including native American Pacific
Islanders) under the authority of the Developing
Institutions Program. The Committee was pleased
to learn of the Department's efforts last year
to be especially responsive to these pressing
problems and urges the Department to continue to

make these peoples a high priority. [p. 186]

LIBRARIES:

1. Public Library Services -- Approximately 2

percent of the funds appropriated for this
program, for public library construction, and
for interlibrary cooperation must be reserved
for discretionary programs initiated in fiscal
year 1985 benefiting Indian tribes and native
Hawaiians. A total of $2,360,000 would be
reserved, which includes $1,500,000 from this

program. [p.193]
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2., Interlibrary Cooperation -- Grants support

library resource sharing projects involving all
types of libraries, inc¢luding school and other
academic libraries, public libraries and various
other special libraries. An amount of $360,000
would be reserved for programs for Indian tribes

and native Hawaiians. [p. 193-194]

3. Publiec Library Construction -- Under this

program, grants are made to the States for new
publiec library construction, as well as
expansion, remodeling, and alterations of
existing library facilities. Construction or
remodeling projects to remove architectural
barriers and to reduce energy consumption are
also allowable, and States and communities must
match the Federal contribution on a per capita
income basis. An amount of $500,000 would be
reserved for programs for Indian tribes and

native Hawaiians. [p.194]
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IT. Native Hawaiians are expressly mentioned and included

in the Indian Health Care Amendments of 1985 (S. 277).
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[Reported from the Senate Select Committee on Indian Affairs

on May 16, 1985, Senate Report 99-621:

1. Native Hawaiians are deemed eligible for the Health

Professions Scholarship Program.

¥ *# Amendments to title I provide for the
inclusion of Native Hawaiians in the Health
Professions Scholarship Program that is
administered by the U.S. Public Health
Service, subject to the availability of
additional appropriations for that purpose.
(p.5)

*# ®* Section 104 also amends section 338G of
the Public Health Service Act to make Native
Hawaiians eligible for scholarship
assistance from the health professions
scholarship program, subject to the
availability of additional appropriations
for that purpose. Indians would still be
accorded preference in the award of
scholarships. [p.9]

¥ * Section 104 amendments to section 338G
of the Public Health Service Act further
provide that the active duty service
obligation of a Native Hawaiian health

professions scholarship recipient is to be
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fulfilled by service in the Indian Health
Service, in a program conducted under a
contract entered into under the Indian Self-
Determination and Education Assistance Act;
in a program assisted under title V of the
Indian Health Care Improvement Act; or in
the private practice of the applicable
profession if, as determined by the
Secretary of the Department of Health and
Human Services, in accordance with
guidelines promulgated by the Secretary, the
private practice is situated in a physician
or other health professional shortage area
and the practice addresses the health care
needs of a substantial number of Indians or
Native Hawaiians. Section 104 also amends
section 338G of the Public Health Service
Act to define the term "Indian" to conform
to the meaning given the term "Indian" by
section 4(c) of the Indian Health Care
Improvement Act and to include the
individuals described in clauses (1) through
(4) of section 4(c) of the Indian Health
Care Improvement Act. Section 104
additionally amends section 338G of the
Public Health Service Act to define the term

"Native Hawaiian" to mean any individual who
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has any ancestors that were natives, prior
to 1778, of the area which now comprises the
State of Hawaii. (p.9-10)

LA ...to provide scholarships under the
Scholarship Program to provide physicians,
osteopaths, dentists, veterinarians, nurses,
optometrists, podiatrists, pharmacists,
public health personnel, and allied health

professionals to provide services to Indians

and, subject to available appropriations,

Native Hawaiians. Such scholarships shall

be designated "Indian Health Scholarships™"
and shall be made in accordance with this
subpart, except as provided in subsection
(b).

(b)(1) The Secretary, acting through
the Indian Health Service, shall determine
the individuals who shall receive the Indian
Health Scholarships, shall accord priority
to applicants who are Indians, and shall
determine the distribution of the
scholarships on the basis of the relative

needs of Indians and, subject to available

appropriations, Native Hawaiians for

additional services by specific health

professions. [p.46]
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¥ ¥ (B) The active duty service obligation
prescribed in the written contract entered
into under this subpart shall be met by a
Native Hawaiian recipient of an Indian
Health Scholarship by service --
(i) in the Indian Health Service;
(ii) in a program conducted under
contract entered into under the Indian
Self-Determination and Education
Assistance Act;
(iii) in a program assisted under title
V of the Indian Health Care Improvement
Act; or
iv) in the private practice of the
applicable profession if, as determined
by the Secretary, in accordance with
guidelines promulgated by the
Secretary, such practice is situated in
a physician or other health
professional shortage area and
addresses the health care needs of a
substantial number of Indians or Native

Hawaiians. [p.47]

2. HHS shall conduct a comprehensive study of the
unique health care needs of Native Hawaiians and other

Native American Pacific Islanders.
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¥ # Title VII authorizes the Secretary of
the Department of Health and Human Services
to conduct a study of the health care needs
of Native Hawaiians and other Native
American Pacific Islanders. [p.8]
¥ ¥ Section 708 amends title VII of the
Act to add a new section 718. Section 718
directs the Secretary of the Department of
Health and Human Services to conduct a
study of the physical and mental health
care needs of Native Hawaiians and other
Native American Pacific Islanders. In
conducting the study, the Secretary is to
consult with the Commissioner of the
Administration for Native Americans, the
Administrator of the Alcohol, Drug Abuse,
and Mental Health Administration, the
Director of the Indian Health Service,
leaders in the field of health care, and
representatives of Native Hawaiians and
other Native American Pacific Islanders.
The Secretary is to submit a report on
the study to the Congress by no later than
the date that is one year after the date of
enactment of the Indian Health Care

Amendments of 1985, The report is to
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include an assessment of the access of and
barriers to Native Hawaiians and other
Native American Pacific Islanders 1in
receiving physical and mental health care
services, an assessment of the physical and
mental health care needs of Native
Hawaiians and other Native American Pacific
Islanders, and specific recommendations for
the development of a national strategy to

address such needs. [p.35-36]

¥ STUDY OF HEALTH CARE NEEDS OF NATIVE
HAWAIIANS AND OTHER NATIVE PACIFIC

ISLANDERS =--

SEC. 718. (a)(1) The Secretary shall
conduct a study of the physical and mental
health care needs of Native Hawaiians and
other Native American Pacific Islanders.

(2) In conducting the study required
under paragraph (1), the Secretary shall
consult with the Commissioner of the
Administration for Native Americans, the
Administrator of the Alcohol, Drug Abuse,
and Mental Health Administration, the
Director of the Indian Health Service,

leaders in the field of health care, and
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representatives of Native Hawaiians and
other Native American Pacific Islanders.
(b) By no later than the date that is

1 year after the date of enactment of the
Indian Health Care amendments of 1985, the
Secretary shall submit to the congress a
report on the study conducted under
subsection (a). Such report shall include

(1) an assessment of the access of,

and barriers to, Native Hawaiians

and other Native American Pacific

Islanders in receiving physical and

mental health care services.

(2) an assessment of the physical

and mental health care needs of

Native Hawaiians and other Native

American Pacific Islanders, and

(3) specific recommendations for the

development of a national strategy

to address such needs. [p.88-89]

Health Promotion and Disease Prevention Center --

¥ Title VII also authorizes the Secretary

of the Department of Health and Human

Services to establish a health promotion and
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disease prevention demonstration program in
conjunction with the University of Hawaii
School of Medicine to serve Native
Hawaiians. The focus of the program is to
emphasize maternal and child health care,
prevention of alcoholism, and prevention of
child abuse, as well as general health
promotion and disease prevention activities.
[p.8]

¥ Section 708 further amends title VII to
add a new section 719. Section 719 directs
the Secretary of the Department of Health
and Human Services to establish as a
demonstration project in the State of
Hawaii, a Native Hawaiian program for health
promotion and disease prevention for the
purpose of exploring ways to meet the unique
health care needs of Native Hawaiians. The
program is to provide necessary preventive-
oriented health services, including health
education and mental health care; develop
innovative training and research projects;
establish cooperative relationships with the
leadership of the Native Hawaiian community;
and ensure that a continuous effort is made
to establish programs that can be of direct

benefit to other Native American people.
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The Secretary is authorized to enter
into contracts with Native Hawaiian
organizations recognized by the Governor of
the State of Hawaii and institutions that
serve the needs of Native Hawaiians for the
purpose of assisting the program in meeting
the objectives described in section
719(b)(1). The Secretary is to submit an
annual report to the Congress for each of
the fiscal years 1986, 1987, and 1988 on the
status and accomplishments of the program
during each fiscal year, There 1is
authorized to be appropriated $500,000 for
each of the fiscal years 1986, 1987, and
1988 for the purpose of carrying out the

provisions of section 719. [p.36]

¥ DEMONSTRATION PROJECT FOR NATIVE HAWAIIAN

HEALTH PROMOTION AND DISEASE PREVENTION --

SEC. 719.(a) The Secretary shall
establish in Hawaii, as a demonstration
project, a Native Hawaiian Program for
Health Promotion and Disease Prevention
(hereinafter in this section referred to as

the 'Program') for the purpose of exploring
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ways to meet the unique health care needs of
Native Hawaiians.
(b)(1) The Program shall --

(A) provide necessary preventive-
oriented health services, including
health education and mental health
care;

(B) develop innovative training
and research projects;

(C) establish cooperative
relationships with the leadership of
the Native Hawaiian community; and

(D) ensure that a continuous
effort is made to establish programs
which can be of direct benefit to
other Native American people.

(2) The Secretary is authorized to
enter into contracts with --

(A) Native Hawaiian organizations
recognized by the Governor of Hawaii,
and

(B) institutions which serve the
needs of Native Hawaiians, for the
purpose of assisting the Program in
meeting the objectives described in

paragraph (1).
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(¢) The Secretary shall submit to the
Congress an annual report for each of
the fiscal years 1986, 1987, and 1988
on the status and accomplishments of
the Program during such fiscal year.

(d) There are authorized to be
appropriated $500,000 for each of the
fiscal year 1986, 1987,and 1988, for
the purpose of carrying out the

provisions of this section. [p.89]

Definitions:

¥ * Section 104 additionally amends section
338G of the Public Health Service Act to
define the term "Native Hawaiian" to mean
any individual who has any ancestors that
were natives, prior to 1778, of the area
which now comprises the State of Hawaii.
[p. 9-10]

¥ ® Section 719 also amends section 4 of
the Indian Health Care Improvement Act (25
U.S.C. 1603) as amended by section 203(b) of
the Indian Health Care Amendments of 1985 to
add the following new definitions. The term
"Native Hawaiian" means any individual who

has any ancestors that were natives, prior
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to 1778, of the area that now comprises the
State of Hawaii. The term "Native American
Pacific Islander" means any Native Hawaiian;
any of the indigenous people residing in
Guam, American Samoa, the Trust Territory of
the Pacific Islands, or the Northern Mariana
Islands; or any individual whose direct
ancestors are from Guam, American Samoa, the
Trust Territory of the Pacifie Islands, or
the Northern Mariana Islands. [p.36]
¥ ¥ (m) "Native Hawaiian™ means any
individual who has any ancestors that were
natives, prior to 1778, of the area that now
comprises the State of Hawaii.
(n) "Native American Pacific Islander™®
means --

(1) any Native Hawaiian,

(2) any of the indigenous people
residing in Guam, American Samoa, the Trust
Territory of the Pacific¢ Islands, or the
Northern Mariana Islands; or

(3) any individual whose direct
ancestors are from Guam, American Samoa,
the Trust Territory of the Pacific Islands,
or the Northern Mariana Islands. [p.43-44]
* ¥ (2) The term "Native Hawaiian" means

any individual who has any ancestors that
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were natives, prior to 1778, of the area
which now comprises the State of Hawaii.

[p.u7]



The Library of Congress

Congressional Research Service

Wast.. gton, D.C. 20540

November 7, 1977
TO: The Honorable Daniel Inocuye
Attn: Lagurie lLoumis

FROM: Lisa Nickerson, Analyst
. Government Division

SUBJECT: Representation of Native Americans on reparations or Indian
clainms committees, commissions, panels, or boards.

. . - ”

- . g S . . = 1 g . . T e
x . i . . - “ »\’. i

’ "‘Out of a total current authorized staff of 46 on the -

“

) Indian CIainm Coanission, there ars two Hative American employeee; if{Ti_iJ
| ~one ataff ntto;ney and ‘a'secretax'y to ona of the com!,ssioners; :« l ’ |
In addition. one of the current five comniasioncrs ig an Indian. o |
No figutes on composition of past Indian claims commissions
or boards are avallable. According to Louise Perkins of the Office
of Tribal Government Services in the Bureau of Indian Affairs, to
her knowledge no such figures have ever been collected or compiled.
Staff members of the Indian Claims Commission were also unaware of

any such statistics.

If I may be of further assistance, please call me at

426-5821,

LN/gta




December 24, 1980
MEMORANDUM

TO: File
FROM: Robbie

RE: Signing of Native Claims bill

Gregg Kakesako of the Star-Bulletin calledand asked for the Senator's

caments on the signing of H.R. 7217, which in includes the Native

Claims Cammission. After talking to the boss, I gave Gregg the following:
The signing of this measure by the President brings td a close
the first phase of this quest for Justice by the Native
Hawaiians. The important phase will now begin: the selection
of the Commission members, the investigation and hearings, and
recamendations to Congress. The third and final phase will
be the reaction of Congress to the Commission's recommendations.
Although I am an optimist, this is not the time to celebrate.
There is too much work that remains to be done.

I also confimmed for Gregg that the bill had indeed heen signed after

checking with the White House bill clerk.

I issued no other press release since the bill was actually signed
Monday and by the time we got samething out to the other media it would
have been too late. Attached is the Kakesako article that appeared

vesterday aftemmoon.






MEMORANDUM November 19, 1980
TO: Senator
FROM: Laurie

RE: Chronology/Native Hawaiian Claims Legislation

93rd Congress
H.R. 1566 - Matsunaga/Mink - providing for a final monetary
settlement of Native Hawaiian claims against the
United States.
June 27, 1974 - Introduced and referred to the House
Interior Committee
No further action

94th Congress

S.J. Res. 155 - Inouye/Matsunaga - providing for the
establishment of a Native Hawaiian Claims

Settlement Study Commission.

December 18, 1975 - Introduced and referred to the

Senate Committee on Energy and

Natural Resources
September, 1976 - Reported to the Senate Floor

No further action before adjournment

95th Congress
S.J. Res. 4 - Inouye/Matsunaga - Hawaiian Native Claims
Commission Act

January 10, 1977 - Introduced and referred to Senate
Energy Committee (Identical House
bill, H.J. Res. 526, introduced
Oct. 27, 1977, referred to House
Interior Committee)

July 6-7, 1977 - Joint House/Senate Hearings in Hawaii

October 17, 1977 - Reported to Floor by Senate Committee

October 20, 1977 - Passed Senate by a voice vote

January 31, 1978 - Reported to House Floor

May 23, 1978 - Félled to receive 2/3 majority required
under suspension calendar

July 12, 1978 - Rule Resolution reported to Floor

September 8, 1978 - Final Floor Action - ordered
recommitted to the Committee by a vote
of 190-148




- 96th Congress

S. 2131 - Matsunaga/Inouye - Hawaiian Native Claims Study
Commission Act
H.R. 8311 -~ Burton - Keith Sebellius Lake

Novemmber 11, 1980 -~ Johnson amendment to Hawaii National
Parks bill accepted by House Interior
Committee

November 12, 1980 -~ Matsunaga amendment (Johnson version)
rejected by Senate Energy and Natural
Resources Committee

December 4, 1980 - Matsunaga osemdment offered to Hawaii
National Parks bill on floor and accepted

Decamber 5, 1980 - Amendment accepted by full House

December 22, 1980 - Hawaii National Parks bill signed by
the President (Public Law 96-565)



H.R. 15666

s.J.Res 155

S.J.Res 4

Present Commission

Would have provided $50 million a year for
20 years to a "Native Hawaiian Corporation"
Based on the Alaska Native Claims bill.

Would have established a 15 member commission
with 8 native Hawaiian members
Three year study period

Same basic bill as above when it passed Senate

House amended to allow only 7 native Hawaiian
menbers

Preanble was subject of much dispute in the House
because it arguably admits U.S. liability.

Nine members

Native claims become native Hawaiian needs
1% year study

Expenditure not set out in statute

Note: This was a campormise worked out by
Rep. Jim Johnson (R.=Colo.). It was in-
troduced as a bill in both the House and
Senate as a precaution. 2An attempt to add
it to the Hawaii National Parks bill in
Committee failed ,f but it was accepted on
the floor. The House then accepted it
as an amendemnt to the Parks bill which
had originally come form there (H.R. 7217)



University of Hawaii at Manoa

Hawaiian Studies Program
Porteus Hall 432 » 2424 Maile Way
Honolulu, Hawaii 96822
Telephone (808) 948-6825 7 Cable Address: UNIHAW

18 August 1980

To: Senator Daniel K. Inouye
105 Russell Senate Office Building
Washington, D.C. 20510

A ein 67&;7 2l - QLl b

From: Abraham Pi'ianai'a, Director and Kiyosbd Ikeda, Chair, Program Committee
Subject: Some Notes and Suggestions Concerning the Work of the Native
Hawaiian Education Commission.

Both Kiyoshi and I have discussed with much care the question of how we in

the University (through the Hawaiian Studies Program and through the Social
Science Research Institute within the National Institute of Mental Health
Research Training Program) can aid in the development of the highest quality
research findings to assist the Commission to complete its legislative
mandates. We note the following considerations in suggesting both a structure
and process of commissdoning the research work, such that it would benefit

the Native Hawaiian children and the community in major ways. We first detail
the institutional charge to the Hawaiian Studies Program in assisting in
review of educational and research efforts involving Native Hawaiian concerns.
We then will detail the commitment of both the Hawaiian Studies Program and
the NIMH-SSRI Program in Research Training in fostering the kind of research
and development training and outcomes of value to the Native Hawaiians.
Finally, we propose a structure and process to assist the work of the commission
in developing and completing its research-based missions for acting in behalf
of Native Hawaiian children and their quality education.

AN EQUAL OPPORTUNITY EMPLOYER



‘Suggestions/Recommendations for Native Hawaiian Education Commission Work.
Given the legislative mandate for the Native Hawailian Education Commission, we
recommend the following arrangements to ensure the highest quality research
outcomes to inform the final recommendations emerging from the Commission:

1. Recognition of Hawaiian Studies Interest in Native Hawaiian Education
Work. As per documentation of the institutional charge of the Hawaiian Studies
Program at the University of Hawai'i at Manoa, the Commission should be repre-
sented by person(s) who have invested directly in the development of quality
educational programs and opportunities in behalf of Native Hawaiian children
and their families. The best representative, in this view, would be the
Director of the Hawaiian Studies Program (or the Director's representative
when required) to enable University-Community-Legislative support and coordi-
nation where required.

2. Appointment of a Technical Advisory Board to Complete Mandated Research.
We recommend a Technical Advisory Board be appointed to begin the review of
the research mandates and the technical feasibility of completing research-
based mandates within the legislated period of commission work and its com-
pletion. In addition, this Advisory Board can assist in drafting Requests for
Proposals and in reviewing submitted Proposals for technical quality and
organized research support. We propose that the First Convener without compen-
sation (to assist formation of the Advisory Board and to set Specific Goals
and Assignments for Research) be the Principal Investigator of the National
Institute of Mental Health Research Training Program (Kiyoshi Ikeda). This
recommendation is based on the detailed background work which has co-involved
the Hawaiian Studies Program staff and faculty and the participants in the
Research Training Program in targeting directly on Native Hawaiian Education/
Training/Employment Needs and Outcomes. Professor Ikeda, as Chairperson of
the Hawaiian Studies Propgram Committee, also is the direct link to drawing
together Hawaiian Studies faculty, staff, graduate students, and students who
can contribute technical expertise and labor where qualified and required to
complete Commission research mandates. A major effort should be to assure that
qualified Native Hawalians continue to be educated/trained/employed in research
affecting educational outcomes. The NIMH Program continues to make an affirma-
tive co-commitment with Hawaiian Studies and the Social Science Research
Institute at the University to develop both research of quality and research
training and education 6f quality in behalf of Native Hawaiians and other
populations of need in Hawai'i.

3. Funding on Native Hawaiian Education Commission Research be Housed in
the University with Hawaiian Studies-~Social Science Research Institute Oversight.
In relation to past developments and contributions to house the cumulative
data series bearing on Native Hawaiian Quality of Life Indicators in the
Sceial Science Research Institute (with Hawaiian Studies interest and oversight
in forwarding such efforts), we recommend that research funding for both in-
house and contracted research involving Commission research be housed in the
University with Hawaiian Studies-SSRI oversight.

SSRI has the staff and software capability to archive, retrieve, and
analyze major base-line and new data series in organized fashion. Through the
NIMH Program, faculty, postdoctoral and predoctoral fellowship holders, and
undergraduates in the Hawaiian Studies Program are organized and trained to
undertake specific Commission review and where qualified, targeted research
efforts in comprehensive, systematic fashion.
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Through the Technical Advisory Board, major reviews and decisions can be
made regarding those research assignments which can be contracted out for
completion and those which can be completed in-house. The advantages of this
set of arrangements are as follows:

a. The University and the Specific Programs/Research Units Represent
the Most Objective, Technically Skilled Shop for Commission Research. The
basic mission of the organized units in question is to produce knowledge and
research training of the highest quality, whether basic or applied.

b. These Units Will Assure Effective Training and Placement of Qualified,
Trainable Native Hawaiians to Evaluate Educational Qutcomes of Direct Interest.
The Hawaiilan Studies Program is committed to affirmative education of Native
Hawaiian students at the same time that it encourages co-education with all
interested faculty and students. The NIMH Research Training Program and the
Social Science Research Institute has been and is committed to increasing the
base of qualified Native-Hawaiian researchers to co-research quality of life
investments and outcomes involving Native Hawaiians and others in Hawai'i.

c. These Units Have the Technical Infrastructure and Support Staff to
Implement Commission Mandates for Research. The cumulative technical experience
and focused work in behalf of improvement of Native Hawaiian Education/Training/
Employment and related Quality of Life Programs and Impacts can be documented
in detail upon request. Moreover, we have principal administrative-executive
staff capability to coordinate cooperatively with all State and private agencies
and organizations involved in the schooling of Native Hawaiian children, such
that the extremely sensitve matters of good faith compliance in meeting mandated/
legislated educational,programs efforts can be evaluated with care. Moreover,
such staff and supportive advisory bodies and parties focus less on the problem
of "blame" for assumed/documented '"shortfalls'" in quality education, but more
on the development/maintenance of effective approaches to quality education
involving Native Hawaiian children. What may work in the case of such children
may very well assist all other children within this diverse polycultural setting.




BACKGROUND DETAIL IN JUSTIFICATION OF SUGGESTIONS/RECOMMENDATIONS

1. The Charge of the Hawailian Studies Program. The program, through
its Director/Staff and through the advisory Hawaiian Studies Program Committee
makes every effort to enable quality research and scholarship/policy develop-
ments to occur within the Manca campus and allied units. Specifically, it
takes the following charges with serious intent:*

"A major point of contact between the community and the university
in matters concerning Hawailan affairs and inquiries, and thereby
serving as an Informed participant within the university in matters
requiring attention in some form." (page V)

"Development of Institutional Capacity to Aid in Problem-Solving.
To establish a clear focal point within the University through
which the community, especially Native Hawaiians, can participate
in and express their concerns (in academically structured forms)
in the preservation, study, and elaboration of Hawaiian culture
and history.

To aid in development of research and development capacity for
community problem~solving and for systematic assessment of
problem-solving efforts within best available analytical work
and methodologies." (page 2)

"High Level, Basic Research - Scholarly and Community-Oriented.
To encourage and facilitate a continuing program of high level
basic research in the area of Hawaiian Studies, including that
required by community organizations." (page 5)

There are several reasgns for this interest and effort.

a. Continuing Review of DOE and Related Educational/Training/Employment
Program. A major reason for encouraging such arrangements is that the Director
and the program are in a critical position to recommend and to assist interested
parties who wish to improve the educational and related quality of life out-
comes involving Native Hawalians to meet with the best trained/best qualified
faculty and staff within the University to assure quality work. We take this
responsibility as critical in assuring that work is grounded in full and
relevant knowledge of past work which bears on present efforts and also will
be able to focus best talents for work. Abe, for example, is charged by the
Department of Education in assisting in the review of Hawaiian education
programs established and being reviewed .for adoption ‘within':the! DOE." The
trust given to assure quality review by the Director and the Program partici-
pants, where called for, indexes the kinds of review functions involved.

b. Continuing Development of Student Talent/Skills for Research/Program
Development. Another factor in developing such review arrangements is the
continuing Iinterest in developing a base of trained and skilled students
who will later be able to replace us older participants in the development
of both knowledge and educational and related social programs of benefit to
Native Hawaiians and to others who reside in Hawai'i. Through pilot-seed
monies in the Hawaiian Studies Program, we have been able to assist faculty
and staff to train undergraduate and graduate students (and through the NIMH

* From A PROPOSAL TO ESTABLISH THE HAWAIIAN STUDIES PROGARM AT MANOA.
Approved by the Board of Regents, November 1979.
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Research Training Program) post-doctoral fellowship holdees to pay direct and
intensive attnetion to long-standing needs involving the Native-Hawalian
community.

(1) The Chief Justice's "Social Role of the Courts" Project. We have
been instrumental in providing the critical mass of resources and faculty-
student and community interest and committment to begin the needed and long-
term work in examining how, why, and where the legal system in Hawai'i has
been changing into over time. The number of Native-Hawaiian and local students
and faculty who have become involved and committed to examining the fate and
status of Native Hawaiians and others who have served in the judiciary or
have been served the courts over time (from 1850 onward) is very large. These
participants are becoming more fully grounded in the enduring qualities of the
Native Hawaiian community in influencing and transforming the legal system
at the same time that new concepts, structures, and processes have been imposed
upon that community. Students in the law, in the language and arts of Hawaiians,
in the social sciences and natural sciences, have become more fully prepared
to do skilled research at both qualitative and quantitative levels because
of this type of effort. Abe serves as Advisory Board member to this project
to assist the Chief Justice's project staff and the participating faculty and
students from the University.

(2) Development of Quality Research Related to Native Hawaiian
Educational and Training/Employment Needs. In addition to assisting the
Univeristy and the Native Hawaiian Community to re-examine its heritage and
history through the -above-described project and related kupuna assemblies/
conferences and Sympostd, the Hawaiian Studies Program has been directly
involved in directing students, faculty, and community persons to assist in
projects of research and research training involving the NIMH Program within
the Social Science Research Institute. The most direct research training
outcomes related to the NIMH-SSRI effort has been the continuing work-study
employment of Native Hawaiian background students in both studies of Native
Hawaiian Educational and Training/Employment Needs (copies for your information)
and in the Follwo-Up of University and High School Students. Earlier efforts
to recruit interested and potential graduate students of Native Hawaiian
heritage to be trained directly for such efforts and for the legal studies
project above did mean early attention and development at the Undergraduate
level. Changes in plans have precluded such placements at this time. With
the projected commission research mandate, we would be able to provide
research training opportunities to both undergraduate and graduate/post-
graduate persons of Native-Hawaiian backgrounds and interests.

Work Focused Directly on Commission Mandate(s). Preliminary work on
the level and type of expenditures involving Federal funding in school
districts/schools with high concentrations of Native Hawaiian children are
already collected and are being prepared for tabulation and analysis. (See
draft proposal attached.) Ikeda also is in touch with persons/research shops
which have been focusing on those kinds of Federal educational programs
intended to assist lower income Native Hawaiian and other children in the
public schools. Moreover, there is now trained capability to target in ESSA
and Title I and Special Education project funding and outcomes at both the
postdoctoral and predoctoral levels. In addition, we have been exploring the
development of data base development and management which would be both
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comprehensive and provide person-based monitoring to examine both short and
long-term impacts of educational and other training/employment. With such a data
base, routine and special reports and analyses can be made to assist educators
and those parties involved in setting policies and funding to evaluate outcomes.

Attachments (in separate packet):

1) Proposal to Alu Like re Federal and State Supplemental

Expenditures Targeted At Schools with High Concentrations
of Native Hawaiians -Jackson-GIkeda

2. TIllustrative Vitae of Selected NIMH Postdoctoral Awardees - Hennesy,
Jackson, George Ilkeda (no relation to Kiyoshi Ikeda)

3. A Report on Educational, Employment, and Training Needs of Native
Hawaiian Youth - NIMH/Alu Like Project, GIkeda and J. Jackson

4. Proposal For the Hawailan Studies Program (approved by the University
of Hawaiian Board of Regents, November, 1979) A. Pi'anai'a, Director,
Kiyoshi Ikeda, Chair of Advisory Committee



TO: File

FROM: Robbie

It is CRS' opinion that the President does have the authority

to dismiss the Commission.

According to CRS, the President has camlete authority , subject

to Civil Service laws to dismiss executive branch employees. An
attempt by Congress to restrict the executive power may be unconsti-
tutional.

On the other hand, independent agencies like the FTC, can be
handled differently. Congressmay require that dismissal be

"for cause® only, as an example.

The difficulty comes when the statute is silent, as is the case
here. The matter is further complicated by the hybrid nature of
the Commission——it has both legislative and executive attributes.
However, CRS feels that the final result will be that the power
to appoint implicitly includes the power to dismiss. If the

President does not have this power, who does?

CRS is expecting a lot of these questions because apparently the

President is moving to dismiss a mumber of Commissions.

NOTE: In ny view this is a very conservative opinion and ignores
the issues surrounding the conflicts between two branches

of govemment.

Raymond Natter 287-7965



ROEIRT C. BYRD
WEST VIRGINIA

Hnited States Sente
Gffice of the Bemocratic Leader
Rashington, B.C. 20510

March 19, 1981

The Honorable Daniel K. Inouye
United States Senate
Washington, D.C. 20510

Dear Danny:

I received your letter of March 16, expressing your
concern about President Reagan's discharging the
members of the Native Hawaiians Study Commission and
the possibility that he is letting the Commission
expire. In view of this, I asked Michael Davidson,
the Senate Legal Counsel, to review Section 302 of

Public Law 96-565.

According to the Legal Counsel, President Reagan has
the discretion to terminate the memberships on the
Commission that President Carter appointed shortly
before leaving office. However, as you know,

Section 302(e) of Public Law 96-565 reguires the
President to call the first meeting of the Commission
not more than ninety days after the date of enactment
of this title (which was December 22, 1980). The
nine former members, appointed by President Carter,
had never had a meeting.

President Reagan is statutorily required to call the
first meeting by March 22, 1981. The statute itself
does not specify whether the first meeting must be
held by that date or whether he must merely announce
the time of the first meeting in the future by that
date. In either case, it would seem to be self-
evident that the President must appoint the nine
members in order for them to meet.

If the President does not act by March 22, then it
seems to me it is incumbent upon the Senate to explore
the legal remedies available to it.

In view of the shortness of time, I would suggest
that the Chairman and Ranking Minority Member of the
Energy and Natural Resources Committee quickly send
the President a letter expressing the following:

Tl 61w 1861
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(1) that the Committee trusts the President will
appoint the nine members to that Commission by March 22,
1981, to satisfy its statutory mandate; (2) that the
President is required by Section 302 (e) of Public

Law 96-565 to call the first meeting of the Commission
by March 22, 1981; and (3) that the Committee is very
interested in the final report and recommendations
which the Native Hawaiians Study Commission is required
by law to submit to two Congressional committees.

I share your concern about the dangerous precedent that
would be set should the President be permitted to ignore
statutory requirements and terminate the Commission by

failing to appoint members. Thank vou fQr bringing this
matter to my attention.

obert C. Byrd



COMPTROLLER GENERAL OF THE UNI!TED STATES
WASHINGTON D.C. 20548

B-202482 April 7, 1981

The Honorable Spark M. Matsunaga
United States Senate

Dear Senator Matsunaga:

We refer to your letter of March 12, 1981, in which you
ask whether the President's dismissal of the nine members of
the Native Hawaiians Study Commission was improper.

The Native Hawaiians Study Commission was established by
Title III of Public Law 96-565, December 22, 1980, 94 Stat.
3321, 3324. The purpose of this Commission is to conduct a
study of the culture, needs and concerns of Native Hawaiians.
You advise us that on January 19, 1981, President Carter duly
appointed the Commissioners and designated the Commission's
Chairman and Vice-Chairman. You further advise that President
Reagan dismissed the nine Commissioners on March 11, 1981, and
you ask whether such dismissal is improper.

President's Removal Authority

. With regard to appointments Article II, Section 2, clause
2, of the United States Constitution provides in pertinent part
as follows:

"* * % [The President] shall nominate, and
by and with the Advice and Consent of the Senate,
shall appoint Ambassadors, other public Ministers
and Consuls, Judges of the supreme Court, and
all other Officers of the United States, whose
appointments are not herein otherwise provided
for, and which shall be established by Law: but
the Congress may by Law vest the Appointment of
such inferior Officers, as they think proper, in
the President alone, in the Courts of Law, or in
the Heads of Departments."”

The Constitution is silent concerning the President's
power to remove civil officers. However, it is well estab-
lished that the President's power to remove executive officers
is generally incident to his power of appointment. Shurtleff v.
United States, 189 U.S. 311 (1903) and Myers v. United States,
272 U.S. 52 (1926). As stated by the Court in Myers at 117:

e
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"The vesting of the executive power in
the President was essentially a grant of the
power to execute the laws. But the President
alone and unaided could not execute the laws.
He must execute them by the assistance of sub-
ordinates. * * * As he is charged specifically
to take care that they be faithfully executed,
the reasonable implication even in the absence
of express words, was that as part of his
executive power he should select those who
were to act for him under his direction in the
execution of the laws. The further implication
rmust be, in the absence of any express limita-
tion respecting removals, that as his selection
of administrative officers is essential to the
execution of the laws by him, so must be his
power of removing those for whom he can not
continue to be responsible. * * *"

The Court in Myers further states at 119 that the reason
for this long-standing principle of constitutional and statu-
tory construction, that the power of removal is incident to
the power of appointment, is that those in charge of and
responsible for administering the functions of Government who
select their executive subordinates, need to have the power to
remove those whom they appoint in order to meet their responsi-
bility. Thus, in Myers, the Court held that the Congress could
not limit the President's removal power by reqguiring that the
Senate assent to the President's removal of postmasters who had
been appointed by the President, by and with the advice and
consent of the Senate. The Court in Myers did not answer the
guestion as to whether by placing the power of appointment in
the President alone, the Congress could make the President's
removal power more subject to congressional restriction. How-
ever, the Court stated that if this issue were addressed it
nmight be difficult to avoid a negative answer. DMeyers at
161-162. In Humphrey's Executor v. United States, 295 U.S. 602
(1935) the Supreme Court limited the application of the Myers
case to all "purely executive officers.” The Humphrey case
involved the President's removal for political reasons of a
nember of the Federal Trade Commission (FTC). The act creating
the FTC provided for appointment of the FTC members by the
President, by and with the advice and consent of the Senate.
The act also provided for a specific term of office and
expressly provided that any commissioner "may be removed by

e
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-the President for inefficiency, neglect of duty, or malfeasance
in office* * *" The Court stated that the language and legis-
lative history of the act demonstrated the congressional intent
to create a body which would be independent of executive author-
ity, except in its selection, and free to exercise its judgment
without the leave or hindrance of any other official or depart-
ment of the Government. In holding that Myers only extended to
all "purely executive officers" so that such case would not
control its determination, the Court in Humphrey stated at

page 627:

"The Office of a postmaster is so
essentially unlike the Office now involved
that the decision in the Myers case cannot
be accepted as controlling our decision
here. A postmaster is an executive officer
restricted to the performance of executive
functions. He is charged with no duty at
all related to either the legislative or
judicial power. The actual decision in the
Myers case finds support in the theory that
such an officer is merely one of the units
in the executive department and hence,
inherently subject to the exclusive and

“illimitable power of removal by the Chief

Executive, whose subordinate and aid he
iS. * * %"

The Court found that in making investigations and reports
thereon for the information of Congress the FTC acts like a
legislative agency and, that under its authority to act as a
master in chancery, it acts as an agency of the judiciary.

The Court further found that to the extent that the FTC exer-
cises any executive. functions--as distinguished from executive
power in the constitutional sense--it does so in carrying out
its quasi-legislative or guasi-judicial powers or as an agency
of the legislative or judicial departments of the Government.
The Court held that the authority of Congress, to create guasi-
legislative or quasi-judicial agencies to discharge duties
independent of executive control could not be doubted, and that
such authority included the power to fix the period during which
the individuals appointed to those agencies continue in office
and to forbid their removal except for cause. Thus, the Court
ruled that the Congress had the authority to condition the
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President's power to remove members of the FTC so that the
President's removal action was improper.- However, the Court
refused to set forth a general rule concerning the President's.
removal power and stated that between the decision in Myers
sustaining the unrestrictable power of the President to remove
purely executive officers, and its ruling that such power does
not extend to removal of FTC members, there remsined a field of
doubt. Cases falling within that field of doubt were for future
consideration.

In Wiener v. United States, 357 U.S. 349 (1958) the
Supreme Court considered the President's removal, for political
reasons, of a member of the War Claims Commission established
by the War Claims Act of 1948. The act provided that the Com-
missioners were to be appointed by the President, by and with
the advice and consent of the Senate. The limitation on the
Commission's life, 3 years after the expiration of the time for
filing claims, was the mode by which the tenure of the Commis-
sioners was defined and the act contained no provision for the

" removal of a Commissioner. The Court stated the essence of the
. Humphrey case was that it drew a sharp line of cleavage between
those officials who were part of the executive establishment

and were thus removable under the President's constitutional
powers, and those who are members of a body "to exercise its
judgment without the leave or hindrance of any other official
or any department of the government." Humphrey at 625-626.
The Court further stated that this sharp differentiation arises
from the difference in functions between those officials who
are part of the executive establishment and those whose duties
require absolute freedom from executive interference. 1In view
of the legislative establishment of the War Claims Commission
as an adjudicatory body "not subject to review by any other
official of the United States or by any other Court* * *" the
Court held that the Constitution did not provide the President
with the power of removal of the Commissioners on the basis
that he desired his own appointees to serve and that such
power could not be implied simplv because the War Claims Act
was silent on the matter of removal.

While the holdings in Kumphrey and Wiener were based on
the particular statutes under consideration these cases estab-
lished that the President's unrestricted removal power is clear
only with regard to "purely executive officers.”
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The Native Hawaiians Study Commission

An examination of the pertinent provisions of the Native
Hawaiians Study Commission shows that, except for its selec-
tion, the Commission is independent of control or influence by
the President and that its function is essentially as an aid
to the legislative power in that it is to gather information
and make recommendations to the Congress.

Section 302 of Public Law 96-565, supra, provides that
the Commission shall be composed of nine members appointed by
the President who shall also designate the Chairman and Vice-
Chairman of the Commission at the time of appointment. Further-
more, this section provides that the President shall call the
first meeting of the Commission not more than 90 days after the
date of enactment of Title III. The law contains no provision
with regard to the removal of the Commissioners or the filling
of vacancies on the Commission.

Subsection 303(a) provides that the Commission is to
conduct a study of the culture, needs, and concerns of the
Native Hawaiians. Subsection 303(b) directs the Commission
to conduct hearings and take such other actions it considers
necessary in order to obtain full public participation in its
study. Subsection 303(c) provides that within 1 year of its
first meeting, the Commission shall publish a draft report of
the study's findings and shall distribute copies of the draft
report to appropriate Federal and State agencies, Native
Hawaiian organizations and, upon request, to members of the
public. It is to solicit written comments from those who
receive the draft report. Subsection 303(d) provides that
after taking into consideration any comments submitted, the
Commission shall issue a final report of the study, together
with copies of all written comments submitted, to the President
and to the Senate Committee on Energy and Natural Resources
and to the House Committee on Interior and Insular Affairs.
Section 304 provides that except as provided in subsection (b)
of section 307, upon the expiration of 60 days after the sub-
mission of its report, the Commission shall cease to exist.
Subsection 307(b) provides in pertinent part that a reasonable
portion of the funds appropriated for the Commission's study is
to be reserved for the purpose of praying the transportation,
subsistence, and reasonable expenses of the Commission members
in testifying before Congress with respect to their duties
and activities while serving on the Commission or on matters
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.involving the study's findings after the expiration of the

Commission. Subsection 303(e) provides that the Commission
shall make recommendations to the Congress based on the
findings and conclusions of its study.

Your remarks on the floor of the Senate during its con-
sideration of Title III of Public Law 96-565 clearly support
the view that the essential purpose of the Native Hawaiians
Study Commission is to provide the Congress with information
which would provide a basis for taking appropriate action with
regard to Native Hawaiians. 126 Cong. Rec. S. 11567 (December 4,
1980). Also during the consideration of Title III in the House
of Representatives, Representative Burton stated that it was
his sincere hope that the findings and recommendations of the
Commission relative to the past and present problems of Native
Hawaiians would enable the Congress to establish a base upon
which the Congress could decide on the best possible approach
to assist the Native Hawaiians. 126 Cong. Rec. H. 12137
(December 5, 1980). The limited legislative history of Title
I11I does not contain any other comments concerning the function
of the Commission.

We note that since Title III vests in the President alone
the power to appoint the Commissioners and since Title III is
silent as to the removal of the Commissioners or the filling of
vacancies, it may be argued that the Congress intended that the
President have broad authority to determine the composition of
the Commission and that such authority would necessarily include
the power of removal. However, in the absence of legislative
history which would support such a view, we are not persuaded
that the Congress intended that the President have the power to
remove the Commissioners. Accordingly, we believe that in view
of the express provisions of Title III and the pertinent legis-
lative history, it can be concluded that the role of the Com-
mission is to act as an aid to the Congress and that except for
the manner of selection thereto, the Commission is essentially
independent of the President. Title III provides that the Com-
mission shall .provide copies of its draft report to appropriate
Federal agencies, which presumably includes executive branch
agencies, and that it shall solicit written comments therefrom.
However, in context, these provisions do not subject the
Commission to executive branch control. 1In addition, the
Commission's providing the President with a copy of its final
report may be viewed as no more than a courtesy by the Congress
since Title III does not provide that the Commission will make
recommendations to the President.

- 6 -
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Although Buckley v. valeo, 424 U.S. 1 (1976) did not
involve the issue of the President's power of removal, it
serves to support the position that the nature of the functions
performed by the Commission are in aid of the legislative power
so that the Commission may be viewed, at the least, as acting in
a quasi-legislative capacity. The Buckley case involved the
validity of appointments to the Federal Election Commission
where the Federal Election Act provided that only two voting
Commission members were to be appointed by the President and
the remaining voting members were to be appointed by the
designated congressional officers. The court held at 137-138
that the Commission as constituted could properly carry out
the following functions which it viewed as merely an aid of the
legislative function.

"Insofar as the powers confided in the
Commission are essentially of an investigative
and informative nature, falling in the same
general category as those powers which Congress
might delegate to one of its own committees,
there can be no question that the Commission
as presently constituted may exercise them.
Kilbourn v. Thompson, 103 U.S. 168 (1881);
McGrain v. Daugherty, 273 U.S. 135 (1927);
Eastland v. United States Servicemen's Fund,
421 U.S. 491 (1975). As this Court stated in
McGrain, supra, at 175:

'A legislative body cannot legislate
wisely or effectively in the absence of
information respecting the conditions which
the legislation is intended to affect or
change; and where the legislative body
does not itself possess the requisite
information--which not infrequently is
true~-~recourse must be had to others who
do possess it. * * *x¢

We note that it may be argued that the members of the
Native Hawaiians Study Commission are not "Officers of the
United States" but are individuals carrying out an exclusively
legislative function. Such a view would appear to further cast
in doubt the President's power to remove the Commissioners.

In Buckley, the Court stated at 125-126 as follows:
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"We think that the term 'Officers of the
United States' as used in Art. II, defined to
include 'all persons who can be said to hold
an office under the Government'* * * jig a term
intended to have substantive meaning. We think
its fair import is that any appointee exercising
significant authority pursuant to the laws of
the United States is an 'Officer of the United
States,' and must, therefore, be appointed in
the manner prescribed by § 2, cl. 2, of that
Article.”

To the extent that the Election Commission's functions
fall in the same general category as those powers Congress may
delegate to one of its own committees, the Court held that the
Commission's functions did not involve the powers of "Officers
of the United States" who were defined as those who exercise
"significant authority under the laws of the United States."
Furthermore, in Buckley the Court stated at pages 138-139 as
follows:

"Congress may undoubtedly under the
Necessary and Proper Clause create ‘'offices’
in the generic sense and provide such method
of appointment to those 'offices' as it
chooses. But Congress' power under the Clause
is inevitably bounded by the express language
of Art. II § 2, cl. 2, and unless the method it
provides comports with the latter, the holders
of those offices will not be 'Officers of the
United States.' They may, therefore, properly
perform duties only in aid of those functions
that Congress may carry out by itself, or in
an area sufficiently removed from the adminis-
tration and enforcement of the public law as
to permit their being performed by persons not
'Officers of the United States.'"™

Accordingly, under Buckley Congress may provide the method
of appointment to "offices" in the generic sense. Presumably
this includes appointment by one of the modes set forth in
Article 11, Section 2, Clause 2, of the Constitution. In the
light of the functions of the Commission it 1is possible to
regard the Commissioners as not being Officers of the United
- States so that the Congress, if it so chose, could have vested
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. in itself the exclusive power to appoint the members of the

Commission. Such a view would appear to compel a restrictive
_view of the President's power to remove the Commission members.

” We note that in B-194074, March 26, 1979, we held that the

National Commission on Air Quality was a legislative rather
than an executive branch agency notwithstanding that 7 of its
11 members were appointed by the President. The basis of this
decision was that its reporting and advisory responsibilities
are exclusively to Congress and that it has no regulatory or

. executive powers.

Since the Native Hawaiians Study Commission's duties and
responsibilities are to aid the Congress by providing informa-
tion on the needs and concerns of Native Hawaiians and to make
recommendations thereon and since Title III does not provide
the President with the authority to direct the action of the
Commissioners, it appears that the Commissioners are not “purely
executive officers” such as those over whom the President would
enjoy an unrestricted power of removal.

We must note, however, that the decisions in Humphrey and
Wiener were based on the particular statutes there involved and
that while those decisions cast considerable doubt on the power
of the President to remove officials who are essentially
exercising non-executive powers independent of the executive
departments, the Supreme Court has not established a general
rule with regard to the President's removal power. In fact,
the court cautiously restricted the decisions to cases
involving similar raccts.

As indicated above the Native Hawaiians Study Commission
is appointed by the President alone with no provision for
congressional participation. Nor is any provision made for
removal of members or for the filling of vacancies. Although
this might be viewed as a delegation of authority to the
President to control the composition of the Commission, we know
of no court case which would support the application of such a
conclusion to.individuals appointed to perform a legislative
function.

Finally, the President apparently has not appointed members
to the Commission to replace those removed. Especially, in
view of the reguirement that the Cormission meet within 90 days
of the enactment of Public Law 96-565, the removal of the
Commissioners appears to have thwarted, at least temporarily,
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the purrose of the legislation. However, the ultimate result
of the President's action is not clear at this time.

We trust that the above information serves the purposes
of your inquiry.

Sincerely yours,

M

Acting ComPtroller General
of the United States



