
Major General Lewis S. Hershey 
Director, Selective Service System 
21st and C Streets, N. W. 
Washington 25, D. C.

Dear General Hershey:

APR 23 1945

Further reference is made to your letter of 8 Marsh 1945. subject, 
"Selective Service Procedures for Japanese-Americans." Your letter 
questioned the justification of certain Selective Service forms and 
procedures applicable only to persons of Japanese ancestry, in view 
of recent Supreme Court decisions relating to United States citizens 
of Japanese ancestry. As a result of your concern as to the effect 
of these decisions, you proposed that Local Board Memorandum No. 179 
be rescinded and that the use of DSS Form 304A be discontinued.

In Mr. Patterson's letter to you of 26 March 1945 you were 
informed that the question concerning the legality of these procedures 
was being referred to The Judge Advocate General for his opinion concerning 

the effect of the recent Supreme Court decisions on the 
fur-ther use of these special forms and procedures. It is his opinion,
a copy of which is inclosed, that "neither the rule nor the spirit of 
the recent Supreme Court decisions... render unlawful induction 
procedures currently applied to American citizens of Japanese descent." 
"In fact," the opinion continues, "such decisions lend support to what 
is being done" 

From the practical aspect, the War Department cannot concur in 
the proposed change at this time in view of the present increasing 
emphasis on the war with Japan. As The Judge Advocate General ob- 
serves, those individuals whose loyalties are divided between this 
Nation and Japan will be of little use as soldiers after the war in 
Europe is ended.

It is believed that the existing procedures are actually only 
a refinement of the basic principle of Selective Service, as administered 

under your direction. The War Department, after a careful 
examination of the individual’s background in each case, selects 
only those who are believed to be unaffected by attachments to Japan. 
That this preinduction screening procedure has effected the selection 
of thoroughly loyal and excellent American soldiers of Japanese an-
cestry is amply demonstrated by their record in the 442nd Infantry
Regiment and the 100th Infantry Battalion, whose fame on the battle
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Major General Lewis B. Hershey

fields of Italy and France reflects credit not only to themselves but 
also to all loyal Japanese-American citizens in the United States. 

For the above reasons, I am convinced that the War Department
should not give its consent at this time to a proposal to change the 
existing procedures. 

Sincerely yours,

HENRY L. STIM8ON

1 Incl
Cpy JAG’s opinion

Secretary of War
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TO THE PMG FROM JAGO 9 APR 1945 COMMENT NO. 3
ATTENTION: Director, Personnel

Security Division

1. Induction procedures governing American citizens of Japanese ancestry differ
from usual procedures in the following respects:

a. A searching inquiry is made into the 
background of the registrant by means of a supplementary questionnaire (DSS Form 304A), for the purpose 
of probing his loyalty to the United States. 

b. A determination is made by the War Department, based upon information
furnished in such questionnaire, or from other sources, that the registrant 
is "acceptable" or "not acceptable" for service. 

c. Classification of the registrant by Local Boards is made in accordance
with the determination of the War Department. 

d. Induction or rejection of the registrant 
depends upon such classification (assuming that other factors such as physical condition, dependency 
or occupation are not involved). 

2. In Hirabayashi v. United States, 320 
U.W. 81, the Supreme Court sustained the conviction of an American citizen of 
Japanese ancestry for violation of a curfew ordered by the Commanding General, Western 

Defense Command. In Korematsu v. United States 89 L. Ed. 202, the Supreme Court 
sustained conviction of an American citizen of Japanese ancestry for remaining in 
a prohibited area in violation of an exclusion order issued by the Commanding General, 
Western Defense Command; and in Ex Parte Endo, 89 L. Ed. 219, and American 
citizen of Japanese descent, whose loyalty was conceded, was ordered released from 
detention in a Relocation Center upon her petition for habeas corpus. The latter 
case held that the War Relocation Authority was without authority to detain a 
loyal American citizen when such detention was unrelated to the prevention of espionage
and sabotage. 

3. It may be deduced from the foregoing cases that discrimination, even
against a group of American citizens, may be justified by circumstances, 
when, under the war power, such measures are taken for the protection of the 
nation as are reasonably related to the evils sought to be eliminated. 

4. It 
cannot be denied that there are disloyal citizens of Japanese ancestry. If routine induction 
procedures were applied to them, they might find their way into our Army and thus have 
unlimited opportunities to commit sabotage, espionage and other acts of treachery. At 
the very least, one not wholly in sympathy with our war against the Japanese Empire 
would be of little use as a soldier once the war in Europe has ended. It is altogether proper 
that reasonable steps be taken to separate the loyal from the disloyal to the end that the 
men of our Army may be guarded against a traitor in their midst. The danger is 
real, the means adopted are appropriate to the end, and, although they result in some 
discrim- ination against a group of American citizens, such discrimination is justifiable. 
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as it arises from a proper exercise of the war power.  Neither the rule nor the 
spirit of the recent Supreme Court decisions discussed above render unlawful 
induction procedures currently applied to American citizens of Japanese descent.
In fact, such decisions lend support to what is being done.

5. There is therefore no legal necessity to change current procedures 
governing induction of Americans of Japanese descent. If, as a matter of policy, 
it is now desired to rescind Local Board Memorandum No. 179 and DSS Form 304A 
and to proceed with induction of United States citizens of Japanese ancestry in 
the same manner as other American citizens, that too is legally unobjectionable.

6. A memorandum setting forth in detail the reasons upon which these 
conclusions are based, is available if desired.FOR THE JUDGE ADVOCATE GENERAL:
3 Incls. n/o ARCHIBALD KING

Colonel, JAGD
Chief, International Law Division


