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FOREWARD 

The material in this volume was researched and comp iled through the 
Special Analytic Studies Program sponsored by the Hawaii Institute for · 
Management and Analysis in Government. This program is designed to 
research and ana lyze significant public policy issues wh ich confront 
sta te decision-makers, while training state emp loyees in analytic 
methods . 

In the preparation of this document, interdepartmental teams of 
analysts we re assembled under the leadership of professors from the 
Universi ty of Hawa ii. The professors provi ded technical expertise and 
directed research efforts during the six-month process of analysis and 
report preparati on . 

The management of Hawaii's precious land and water resources is the 
genera l theme of this work. The three studi es presented here set out to 
estab lish a basic foundation of data and scholarly research, helpful to 
decis ion-makers and t o the development of appropria te pub lic policy. 

The top ics on resource management were selected for ana lysis 
because muc h important legislative activity may soon focus on t his 
sensit ive and complex issue area. Th i s research, thou gh constrained by 
time , money, and man power limits, is an attempt t o provide some resolu­
ti on and gui dance in the face of such complexity. 

The compl etion of this document woul d not have been possible 
without t he dedicated services of Lynn Nakamura in the typing and 
proofreading of each of the studies. Ac kn owledgement is also extended 
to No rma n Webber for editing this volume and for coordinating the 
research efforts, and to many others, too nume rous to mention here, who 
contr ibuted to this effort. 

~if.J~ 
HUBERT S. KI~'URA, Di rector 
Hawaii Institute for Management 

and Analysis i n Government 
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489. Id. sec. 58:1-46: 

"Pennit fee; annual charge for water diverted 

"All diverters of surface waters in watershed areas 
delineated under section 2 hereof shall pay to the 
State of New Jersey, through the division, for each 
diversion pennit a fee of $10.00 upon the granting 
thereof. All such diverters for consumptive use 
shall also pay an annual charge, at the rate of 
$0.50 per million gallons, for all water so diverted 
under said .pennit in excess of the first 100,000 
gallons diverted on any day, beginning with the 
date of delineation. All such diverters for noncon­
sumptive use shall pay an annual charge at the 'rate 
of $10.00 per million gallons, based on the average 
daily amount of water diverted over and above 100,000 
gallons beginning with the date of delineation or such 
subsequent date as the diversion may begin." 

490. 3 Hutchins, Water Rights Laws, supra note 476, at 521. 

491. Dewsnup and Jensen, supra note 473, at 35. 

492. Note, The Texas Rights COl'll1ission: Allocating a Limited 
Natural Resource for Uses, 47 Texas Law Review 864, 874-
75 ( 1969). 

493. Dewsnup and Jensen, supra note 473, at 5. 

494. Id. at 32. 

495. Colo. Const. art. XVI, sec. 6; Colo. Rev. Stat. sec. 37-92-301(3) 
(1973). 

496. See, lUI. Stat. Ann. secs. 75-5-1 to 75-5-37 (1953). 

497. Colo. Rev. Stat. Ann. secs. 37-92-201 through 37-92-204 and 37-92-
301 through 37-92-304 (Supp. 1976). 

498. Other "dual system" states include (a) Oklahoma, which has a system 
of water rights law similar to that used in Texas (see Dewsnup and 
Jensen, supra note 473, at 603-610 and Hudson, Property: Riparian 
and A ro riation Ri hts to Forei n Water in Oklahoma, 19 Okla. L. 
Rev. 462, 463 966, and b Oregon, which primarily relies on the 
appropriation system but still has vestiges of the riparian doc­
trine (see Dewsnup and Jensen, supra note 473, at 609-629, and 3 
Hutchins, Hater Rights Law, supra note 476, at 459-466. 

499. Land Co. v. Clements, 98 Tex. 578, 86 S.H. 733 (1905). 

500. Holmes v. Nay, 186 Cal. 231, 236-37, 199 P. 325 (1921). 
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501. Anaheim Union Co. v. Fuller, 150 Cal. 327, 331, 88 P. 978 
(1907) . 

502. Spring Valley Co. v. Alameda County, 88 Cal. App. 157, 164, 
263 P. 318 (1927). 

503. See the constitutional and statutory provisions quoted in note 518, 
infra. 

504. 'leridian, Ltd. v. San Francisco, 13 Cal. 2d 424, 445, 90 P.2d 537, 
91 P.2d 105 (1939). 

505. Dewsnup and Jensen, supra note 473, at 143. 

506. Id. at 700-701. 

507. 3 Hutchins, Water Rights Laws, supra note 476, at 506 (citing 1889 
Tex. Laws, ch. 88). 

508. Tex. Water Code Ann. tit. 2, sec. 11-303 (Vernon Supp. 1978). 

509. Henninghaus v. Southern California Edison Co., 200 Cal. 81, 252 P. 
607 (1926). 

510. Cal. Const. art. XIV, sec. 3. See pages 235-36 for further details 
on this change. 

511. Dewsnup and Jensen, supra note 473, at 700. 

512. 3 Hutchins, Rights Laws, supra note 476, at 503. 

513. Ko10dey, Water Rights--Spanish Land Grants - Appurtenant Irrigation 
Rights, 17 Southwestern L. J. 193, 194 (1963). 

514. Texas v. Valmont Plantations, 346 S.W.2d 853 (Tex. Civ. App. 1961), 
aff'd on appeal, 163 Tex. 381, 355 S.W.2d 502 (1962). 

515. State v. Hidalgo County Control and Imp. District, 443 S.W.2d 
728 (Tex. Civ. App. 1969). 

516. Haney v. Neace-Stark Co., 109 Ore. 93,216 P. 757 (1923). The 
court held that a company can capture appropriated water in storage 
dams and pump it for irrigation to other lands if such use does not 
interfere with vested rights of others to water use during the 
irrigation season. 

517. Dewsnup and Jensen, supra note 473, at 37. See, for example, N.J. 
Stat. Ann. 58:1-41 1966), quoted in note 488, supra. 

518. "State waters may be appropriated for any beneficial use." Tex. 
Water Code Ann. sec. 11.023 (Vernon Supp. 1978). 
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"Beneficial use shall be the basis, the measure and the limit of 
the right to the use of water." Nev. Rev. Stat. sec. 533.035 
(1973). 

"It is hereby declared that because of the conditions prevailing i~ 
this State the general welfare requires that the water resources of 
the State be put to beneficial use .... " Cal. Const. art. X, 
sec. 2. 

See also the statutes quoted in notes 467, 469, 470, supra. 

519. "Riparian rights in a stream or water course attach to, but to no 
more than so much of the flow thereof as may be required or used 
consistently with this section, for the purposes for which such 
1 ands are, or may be made adaptable, in view of such reasonable and 
beneficial uses; ... " Cal. Const. art. XIV, sec. 3 (constitu­
tionally upheld in Peabody v. Vallejo, 2 Cal. 2d 351,40 P.2d 486 
(1935)). 

520. Tex. Water Code Ann. tit. 2, sec. 11-303 (Vernon Supp. 1978). 

521. Wyo. Const. art. VIII, sec. 3; Colo. Const. art. XVII, secs. 5, 6. 

522. Cal. Water Code sec. 275 (LJest Supp. 1977) provides that the state 
may bring an action to enjoin waste in water use, as does Tex. 
Water Code Ann. tit. 2, secs. 11.092, 11.093 (Vernon Supp. 1978). 
Section 11.095 of the Texas code cited provides that water waste is 
a misdemeanor punishable by fine and imprisonment. 

523. Worden v. Alexander, 108 Mont. 208, 90 P.2d 160, 163 (1939) (the 
water supply in an irrigation ditch was insufficient to satisfy the 
irrigation requirements of two appropriators; the court ignored 
claims of priority and apportioned the water to maximize the 
combined output of high-value crops from the farms). 

524. Waterford Irrigation Dist. v. Turlock Irrigation Dist., 50 Cal. 
App. 213, 194 P. 757, 761 (1926). The court held that one joint 
owner of an irrigation dam could require the other owner to re­
construct its dam gates to maximize the outflow to the customers of 
the districts. 

The Alaska Supreme Court also recognized the maximum use policy in 
interpreting certain provisions of the Alaska Water Use Act of 
1966. "[T]he provisions of [this article] were intended to en­
courage the broadest possible access to and use of state waters by 
the general public." Wernberg v. State, 516 P.2d 1191, 1198 
(Alaska 1974). 

525. Colo. Const. art. XVI, sec. 6. 

526. Idaho Const. art. XV, sec. 3. 
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527. Ariz. Rev. Stat. Ann. sec. 45-147, cl. B (West Supp. 1977). 

528. Tex. Water Codes Ann. tit. 2, sec. 11.024 (Vernon Supp. 1978). 

529. Tolle v. Corith, 31 Tex. 362, 98 Am. Dec. 540 (1868). The court 
rejected an application for an appropriation of water for power 
purposes in favor of subsequently filed applications to store water 
for domestic and irrigation purposes. 

530. Peck v. Sharrow, 96 Idaho 512, 531 P.2d 1157 (1975). Although the 
state constitution assigns preference to domestic use, the court 
held that a ho~eowner could not divert the water from a creek to 
his home, thereby decreasing the volume available to a downstream 
prior appropriator (who was using most of his awarded water for 
irrigation) without either installing a meter to assure the re­
quired flow downstream or compensating the prior appropriator for 
damages. The only case cited in support of the decision was an 
earlier Idaho Supreme Court case with virtually identical facts. 
In that case the court stated: "It is clear that under the Con­
stitution, those using water for domestic purposes have the pref­
erence over those claiming for any other purpose; but the usage for 
such.superior purpose is subject to provisions regulating the 
taking of private property." Bassinger v. Taylor, 30 Idaho 289, 
164 P. 522, 523 (1917). In this earlier case, the court did not 
enjoin the domestic user from taking water but warned that proven 
damage to the other party would be compensable. 

531. Wyo. Stat. sec. 41-3-102 (1977). 

532. Alaska Stat. sec. 46.15.080 (1977). 

533. Hufford v. Dye, 162 Cal. 147, 121 P. 400 (1912). The court held 
that an appropriation right is not measured by the extent of the 
appropriation specifications or by the volume actually diverted 
from a stream but by the extent to which the appropriator applies 
the water to beneficial purposes; and where stream water is in­
sufficient to permit a diversion and simultaneous use, the court 
may fix times when. by rotation, the whole may be used by each 
party. 

534. Ariz. Rev. Stat. ~ec. 45-245, cl. B (1956); \~yo. Stat. sec. 41-3-
612 (1977); Nev. Rev. Stat. sec. 533-075 (1973). 

535. Nash v. Clark, 27 Utah 158, 75 P. 371 (1904), aff'd, 198 U.S. 361 
(1905). See also White v. 1'1arty, 97 Idaho 85,540P.2d 270 (1975) 
in which, under identical circumstances (an action to condemn a 
right of way across lands of another for an irrigation ditch) the 
Idaho Supreme Court also upheld the constitutionality of such a 
procedure. 

536. Clark v. Nash, 198 U.S. 361 (1905). The Court held that because 
Utah is an unusually dry state, a statute permitting condemnation 
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of a right of way across the lands of another for irrigation, 
although not a public use within the normal purview of the Con­
stitution of the United States, is within the legislative power of 
the state by virtue of the special local circumstances. The Court 
thus upheld the state statute's validity. 

This case has been cited in many state and federal.court cases and 
the decision has not been overruled or criticized •. One recent 
federal court case in which the Clark decision was followed as 
authority is Schneider v. District of Columbia, 117 F. Supp. 705 
(D.D.C. 1953). In this case, the court upheld a local statute t~at 
enabled condemnations for a slum clearance and beautification 
project against claims by the realty owners that no public purpose 
was served. 

537. Ariz. Const. art. II, sec. 17. 

538. Cienega Cattle Co. v. Atkins, 59 Ariz. 287, 126 P.2d 481 (1942). 
A cattleman sought to condemn a right of way across the land of the 
complainant to permit his cattle to pass from his homestead to a 
National Forest where he held grazing permits. The court granted 
the condemnation because such a right of way was necessary for full 
utilization of valuable and scarce grazing land. This decision has 
not been challenged in the federal courts. 

539. Cal. Const. art. 1, sec. 19; Cal. Water Code sec. 1007 (West 1971). 

540. Cal. Const. art. 1, sec. 19; for a leading case applying this 
provision to riparian owners, see footnote 542, infra. 

541. Turlock Irrigation Dist. v. Williams, 76 Cal. 360, 18 P. 379 
(1888). 

542. United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950), 
~, 76 F. Supp. 87 (Ct. Cl. 1948). The United States Govern­
ment, manager of the California Central Valley project, contested 
an award of damages made by the Court of Claims to the riparian 
owners for the loss of their grasslands. The Government contended 
that the 1928 California Constitutional Amendment restricted 
riparian use of waters to reasonable and beneficial uses and that 
periodic innundation of "uncontrolled grasslands" was wasteful and 
not within the definition of reasonable and beneficial. 

The United States Supreme Court interpreted the 1928 California 
amendment as seeking not to destroy existing rights but to place 
reasonable limits on all uses of water, however the right came into 
existence. The Court found that the grasses destroyed were a 
beneficial commodity and that the riparian owners had done nothing 
wasteful in taking advantage of the floodwaters. Accordingly, the 
Court held that the California legislature had not destroyed 
existing rights, that loss of vested riparian rights was compen­
sable under California law, and that the Court of Claims had 
properly awarded damages. 

, 
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543. Chowchilla Farms, Inc. v. 11artin, 219 Cal. 1, 25 P.2d 435 (1933). 

544. Chow v. City of Santa Barbara, 236 Cal. 159, 22 P.2d 5 (1933). 

545. People v. Elk River Mill and Lumber Co., 107 Cal. 221,40 P. 531 
(1895) . 

546. ~J. S. Ranch v. Kaiser Steel Corp., 388 F.2d 257 (lOth Cir. 1967). 

547. ~, 391 U.S. 593 (1968). 

548. Sherrill v. U.S., 381 F.2d 744 (Ct. Cl. 1967). 

549. Baumann v. Smrha, 145 F. Supp. 617 (D. Kan. 1956), aff'd per 
curium, 352 U.S. 863 (1956). 

550. ~Iilliams v. City of Ifichita, Kansas, 279 F.2d 375, 377-78 (lOth 
Cir. 1960). 

551. Renninger v. State, 70 Idaho 170,213 P.2d 911 (1950). 

552. Suffield v. State ex rel Morrisson, 92 Ariz. 152, 375 P.2d 263 
(1962). -- , 

553. Norman v. Kusel, 96 Neb. 400, 150 N.I~. 201 (1914). 

554. North Sterling Irrigation Dist. v. Dickman, 59 Colo. 169, 149 P. 97 
(1915). 

555. Lowe v. Yolo County Consolo Hater Co., 157 Cal. 503, 108 P. 297 
(1910). 

556. Katz V. Iialkinshaw, 141 Cal. 116,70 P. 663 (1902). 

557. City ~1ill CO. V. Honolulu Sewer & Hater Comm'n, 30 Hawaii 912,927 
(1929). See the discussion of this case at pages 191-94. 

558. Katz v. Halkinshaw, 141 Cal. at 116, 74 P. at 766. 

559. Cal. Canst. art. X, sec. 2. 

560. See, ~, Lux V. Haggin, 69 Cal. 255, 4 P. 919 (1884). 

561. Peabody V. Vallejo, 2 Cal. 2d 351,40 P.2d 486 (1935). 

562. United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950) (see 
note 542, supra). 

563. Joslin V. Marin Mun. Water Dist., 67 Cal. 2d 132, 429 P.2d 889 
(1967). 
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564. Alaska Laws 1966, ch. 50, Alaska Stat. sec. 46.15.010 et. seq. 
(1977). 

565. See generally 3 Hutchins, Water Rights Laws, supra note 476, at 
150-55 and Dewsnup and Jensen, supra note 473, at 95. 

566. 

567. 

Alaska Stat. sec. 46.15.060 (Supp. 1977): "A water right acquired 
by law before July 1, 1966 or a beneficial use of water on July 1, 
1966, or made within five years before July 1, 1966, or made in 
conjunction with works under construction on July 1, 1966, under a 
lawful common law or customary appropriation or use, is a lawful 
appropriation under this chapter. The appropriator is subject to 
applicable provisions of this chapter and rules and regulations 
adopted under this chapter." 

G & A Contractors, Inc. v. Alaska Greenhouses, Inc., 517 P.2d 1379 
(Alaska 1974) (holding that beneficial use encompasses plans to 
enhance the attractiveness of the streamsides to create a showplace 
in connection with a nursery business); Wernberg v. State, 516 P.2d 
1191 (Alaska 1973) (holding that stream access to a tidal inlet 
employed for commercial fishing purposes is a beneficial use). 

568. Tex. Water Code Ann. tit. 2, sec. 11-303 (Vernon Supp. 1978). 

569. Id. 

570. Texas Water Rights Comm' n v. ~Iright, 464 S.I-l.2d 642 (Texas 1971). 
This case involved a constitutional challenge to Tex Rev. Civ. 
Stat. art. 7519a, which authorized cancellation of water permits 
upon proof of nonuse for ten consecutive years. In 1928, the 
complainants were issued permits to direct irrigation water from 
the Rio Grande River. The permits were used until 1954 when a 
flood washed out the pumps and diversion facilities. The pumps and 
facilities were never replaced and no water was subsequently used 
under these permits. 

The effective date of the statute was August 21, 1957. The com­
plainants' permits were cancelled in 1967. The Texas Supreme Court 
reasoned that because beneficial use is the basis, measure and 
limit of the right to use water in Texas, nonuse confers no right. 
The court held that due process was observed because the complain­
ants were given notice when the law was passed and were given ten 
years to correct their position. This decision was not challenged 
in federal court. 

571. Okla. Stat. Ann. tit. 60, sec. 60 (West 1971). 

572. Okla. Stat. Ann. tit. 82, secs. 105.1-105.2 (West Supp. 1977-78). 

573. Kan. Stat. Ann. secs. 82a-701 to 82a-717a (1977); see text at pages 
232-33, and see Ausness, Water Use Permits in a Riparian State: 
Problems and Proposals, 66 Ky. L. J. 191,247-50 (1977). 

1 

.-i 
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574. Ausness, supra note 573, at 245 (citing Eakin, Adjudication 
Provisions Under the 1909 Code, 50 Ore. L. Rev. 664, 669-71 (1971)). 

575. Id. at 245-47 (citing In re Willow Creek, 144 P. 505 (Ore. 1914); 
rn-re Hood River, 227 P. 1065 (Ore. 1924); California - Oregon 
Power Co. v. Beaver Portland Cement Co., 73 F.2d 555 (9th Cir. 
1934), aff'd, 295 U.S. 142 (1935)). 

576. See, ~, Lobdell v. Simpson, 2 Nev. 274, 90 Am. Dec. 537 (1866); 
Vansickle v. Haines, 7 Nev. 249 (1872); Jones v. Adams, 19 Nev. 78, 
6 P. 442 (1885). 

577. See generally, Ausness, supra note 573, at 250-56. 

57B. Gould v. Maricopa Canal Co., 8 Ariz. 429, 76 P. 598 (1904); Utt v. 
Frey, 106 Cal. 392, 39 P. 807 (1895); Thomas v. Ball, 66 ~10nt. 161, 
213 P. 597 (1923); Schulz v. Sweeny, 19 fJev. 359, 11 P. 253 (1886); 
State ex rel Reynolds v. South Springs Co., 80 rU1. 144, 452 P.2d 
478 (1969f;-Laramie Rivers Co. v. Le Vasseur, 65 llyo. 414, 202 P.2d 
680 (1949); City of Anson v. Arnett, 250 S.W.2d 450 (Tex. Civ. App. 
1952) . 

579. Alaska Stat. sec. 46.15.140 (1977); Colo. Rev. Stat. Ann. sec. 
37-92-103 (1973) provides that the water engineer shall treat 
nonuse for ten years as a rebuttable presumption of abandonment. 

580. Davis v. Gail, 32 Cal. 27 (1867). 

581. San Luis Valley Irrigation Dist. v. Alamosa, 55 Colo. 386, 135 P. 
769 (1913). 

582. "When the owner of a right to the use of water ceases or fails to 
use the water appropriated for five successive years, the right to 
the use shall cease, and the water shall revert to the public and 
shall again be subject to appropriation." Ariz. Rev. Stat. Ann. 
sec. 45-101, cl. c (1956). Similarly worded provisions in other 
state statutes are as follows: Alaska Stat. sec. 46.15.140, cl. a 
(1977); Cal. ~Iater Code. Ann. sec. 1241 (West 1971); tlev. Rev. 
Stat. sec. 533.060, cl. 2 (1973); N.M. Stat. Ann. sec. 75-5-26 
(1953); I'lyo. Stat. sec. 41-3-401, cl. a (1977). 

583. Cal. Water Code secs. 1240, 1241 (West 1971). 

584. Tex. Water Code Ann. tit. 2, sec. 11.173 (Vernon Supp. 1978). 

585. Alaska Stat. sec. 46.15.040 (1977). 

586. Colo. Rev. Stat. sec. 38-41-101 (1973); t10nt. Rev. Codes Ann. sec. 
93-2504 (Supp. 1977). 

587. Egan v. Estrada, 6 Ariz. 248, 56 P. 721 (1899); Pasadena v. Alham­
bra, 33 Cal. 2d 908, 207 P.2d 17 (1949); Martin v. Burr, 111 Tex. 
57, 228 S.W. 543 (1921) . 
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588. Alaska Stat. sec. 09.25.050 (1973) (statutory period is seven 
years); Ariz. Rev. Stat. Ann. secs. 12-522 through 12-526 (1956) 
(statutory period is five years); Cal. Civ. Proc. Code sec. 1007 
(West 1954) (five years); Colo. Rev. Stat. sec. 38-41-101 (1973) 
(eighteen years); Mont. Rev. Codes Ann. secs. 93-2504 through 93-
2513 (Supp. 1977) (five years); rtev. Rev. Stat. sec. 11.080 (1973) 
(five years); N.M. Stat. Ann. sec. 23-1-22 (Supp. 1975) (ten 
years); Wyo. Stat. sec. 1-3-103 (1977) (ten years); Tex. Rev. Civ. 
Stat. Ann. tit. 91, secs. 5507, 5509, 5510, 5512 (Vernon 1958) 
(five years). Note: The statutory periods cited above are for 
general circumstances. Special circumstances (such as having 
"color of title" or large acreages) will modify these periods. 

589. Dalton v. Rentaria, 2 Ariz. 275, 15 P. 37 (1887). 

590. \~edgeworth v. ~Jedgeworth, 20 Ariz. 518, 181 P. 952 (1919). 

591. Halford Ditch Co. v. Independent Ditch Co., 22 N.M. 169, 159 P. 860 
(1916). 

592. Tanner v. Provo Res. Co., 76 Utah 335, 289 P. 151, 159 (1930). 

593. McBryde Sugar Co. v. Robinson, 54 Hawaii 174, 504 P.2d 1330 (1973). 

594. Id., 55 Hawaii 260, 303, 517 P.2d 27, 50 (1973) (Levinson, J., 
dissenting). 

595. Robinson v. Ariyoshi, 441 F. Supp. 559, 585-86 (D. Hawaii 1977). 

596. Selinger, Van Dyke, Amana, Takenaka, and Young, Selected Legal 
Issues Related to Growth Management in Hawaii, in Growth tlanagement 
Issues in Hawaii 171-76 (Hawaii Institute for t1anagement and 
Analysis in Government, 1977); reprinted sub nom Selected Consti­
tutional Issues Related to Growth Management in the State of 
Hawaii, 5 Hastings Con. L. Q. 639,695-702 (1978). 

597. Nos. 76-2400 and 76-1968 (9th Cir., Aug. 11, 1978). 

598. United States v. Kaiser Aetna, 408 F. Supp. 42. 52 (D. Hawaii 
1976). 

599. ~; emphasis in original. 

600. United States v. Kaiser Aetna, Nos. 76-2400 and 76-1968 (9th Cir .• 
Aug. 11, 1978), slip opinion at 10. 

601. 52 Hawaii 653, 485 P.2d 1048 (1971). 

602. ~ at 658-59, 485 P.2d at 1051, citing Cos Corporation v. City of 
Evanston, 27 Ill. 2d 570, 190 N.E.Zd 364 (1963), discussed below at 
note 605. 

1 
r 

I 
I 
i 
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603. ~ at 659,485 P.2d at 1051, citing Bregar v. Britton. 75 So. 2d 
753 (Fla. 1954), discussed below at note 606. 

604. Id. 

605. Cos Corporation v. City of Evanston, 27 Ill. 2d 570. 190 N.E.2d 364 
(1963) . 

606. Bregar v. Britton, 75 So. 2d 753 (Fla. 1954). 

607. Russian Hill Improvement Ass'n v. Bd. of Permit Appeals, 66 Cal. 2d 
34. 423 P.2d 824 (1967). 

608. Allen v. City and County of Honolulu, 
328 (1977). 

Hawaii __ , 571 P.2d 

609. Denning v. County of ~1aui, 52 Hawaii 653, 485 P.2d 1048 (1971). 

610. McBryde Sugar Co. v. Robinson, 55 Hawaii 260, 283. 517 P.2d 26, 39 
(1973) (Levinson, J., dissenting). 

611. Id. at 281. 517 P.2d at 38; see also Robinson v. Ariyoshi, 441 F. 
Supp. 559, 576, 582 (D. Hawaii 1977). 

612. State v. Zimring, 58 Hawaii 106, 566 P.2d 725 (1977). The state 
sued to quiet title to approximately eight acres of land formed 
when volcanic eruption extended the shoreline. The court held that 
"the combination of the collection of taxes on, and silence with 
respect to a claim for the subject land does not estop the State" 
from asserting ownership to the land. (Id. at 128, 566 P.2d at 
738). -

613. Illinois Central Railroad Co. v. Illinois, 146 U.S. 387 (1892). 
The 1869 Illinois legislature had granted over 1,000 acres under­
lying Lake Michigan. constituting the commercial waterfront of 
Chicago. to the railroad. The 1873 legislature repealed the grant 
and brought action to have it anul1ed. The court held for the 
state and declared that submerged lands are held in trust for the 
enjoyment of commerce, fishing, and navigation rights by citizens 
of the state. 

King v. Oahu Railway and Land Co., 11 Hawaii 717 (1899). The 
company alleged that a certificate of approval by the cabinet 
concerning the location of the company's terminal land carried with 
it the right to condemn land under Honolulu harbor for its own 
purposes. Basing its decision on Illinois Central, the Hawaii 
Court held that the cabinet could not have conveyed these rights 
because "lands under the navigable waters in and around the terri­
tory of the Hawaiian Government are held in trust for the public 
uses of navigation" (at 725). 

614. See the analysis of McBryde on pages 294-99. 










