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This is the first in a series of monthly news- 
letters to be prepared by the Staff of the High Court 
as a service to the American Samoa Bar Association. 
In addition to case summaries, future plans include 
articles and comments on local law, remarks from the 
judiciary, and discussion of Bar Association projects. 

Following are summaries of written decisions 
rendered by the High Court during the preceding three 
months. Copies of the full text may be obtained from 
the Clerk of the High Court at a cost of $.05 per page. 
The case files are available for public inspection at 

the courthouse. 

APPELLATE DIVISION 
  

PELE V. GOVERNMENT OF AMERICAN SAMOA, App. 16-70 (1972) 
  

Counsel: David C. Schutter of Hawaii for Appellant 
Counsel: Atty. Gen., Donald C. Williams for the Government 

Decided: October 6, 1972 

Appeal from conviction on two counts of receiving money 

under false pretenses. Reversed. 

The Court found that the Trial Court committed prejudicial 
error in failing to permit the testimony of one of 
Appellant's crucial witnesses, and thereafter, upon 

recognizing its error on the record, the Trial Court failed 
to grant a short continuance so that said testimony could 
be introduced. Whether the testimony was hearsay, depended 

upon whether it was to be offered as corroboration or to 

prove the truth of the matter asserted by the Appeliant. 

If the significance of an offered statement lies solely in 

the fact that it was made, and no issue is raised as to 
the truth of anything asserted, then the statement is not 

hearsay.  
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REINE V. ELECTION BOARD, App. 55-72 (1972) 
  

Counse?: Prank’ P..Swett; Jr. .for Petitioner 
Counsel: Asst. Atty. Gen., Alfred Moss for Respondent 

Decided: November 3, 1972 

Petition for Review. Dismissed on grounds of mootness. 

Appellant applied to run as a candidate for the House of 
Representatives but was refused certification by the 
Election Board. After exhausting his administrative reme- 
dies, he appealed the Board's decision on the basis that 
it had not promulgated rules and regulations as required 
by the statute, it had not provided a record, and that it 
had made an erroneous decision on several grounds. Res- 
pondent, after reconsideration in light of further evi- 
dence, reversed its finding that Petitioner was ineligible 
tO. FU. 

JESSOP V. STRUHS, App. 36-71 (1972) 
  

Counsel: Ivi S. Pele for Appellants 
Counsel: Asst. Atty. Gen., Alfred Moss for Appellees 

Decided: November 21, 1972 

Petition for Review. Reversed. 

The Court held that the suspension without pay of three 
police officers without notice and a hearing was an 
uncons titutional denial of procedural due process in 
violation of the Revised Constitution of American Samoa, 
Art. I, §2. Relegating the old rigid distinction between 
"right" and "privilege" as a due process test to quiet 
resolve, the Court, analogizing to the welfare benefits 
cases, concluded that, in dealing with important public 
benefits, ''a balancing of the importance of the benefit 
and the harm resulting from its deprivation with the 
governmental interest in pursuing the existing procedures 
(i)s the test to determine procedural due process require- 
ments.'' Applying this test, the governmental interest 
in summary disciplinary procedures was found inadequate 
to get Revised Code of American Samoa, §23.0201 - the 
Statute permitting such suspensions - past constitutional 
muster when scaled with the threat to the "important 
public benefit" of governmental employment caused thereby.  
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BUTLER V. GOVERNMENT OF AMERICAN SAMOA, App. 45 (1972) 
  

Counsel: Frank P. Swett, Jr. for Appellant 
Counsel: Asst. Atty. Gen. Jim Kingzett for the Government 

Decided: December 1, 1972 

Appeal from conviction of four counts of willful failure 
to pay withholding taxes in violation of Internal Revenue 
‘Code of 1954, §7202, as adopted, Revised Code of American 

Samoa, §18.0405, and four counts of embezzlement of F.I.C.A. 
tax withholdings in violation of Revised Code of American 
Samoa, §4.0429. Reversed conviction on all counts. 

Again preserving the solitude of the income tax laws of 
American Samoa from constitutional attack, the Court 

held that the adoption of the income tax laws in force 
in the United States now and in futuro was not an invalid 
delegation of legislative power. Tracing the progression 
of delegation of legislative power from Congress through 
the Executive to the Fono, the Court concluded that the 

taxing power had been returned to its lawful genesis 

and to the branch possessing absolute sovereignty to legis- 
late for American Samoa. Further, the Court held that 
failure to pay over F.I.C.A. withholding must be prosecuted 
under the Internal Revenue Code, and not by reference to 
local law. Finally, facing a question of first impression, 

the Court defined "willful'' as used in §7202 to mean "evil 
motive or bad purpose...and that evil motive or purpose is 
to evade or defeat payment of the tax..."' That the Trial 
Court imposed the wrong standard of willfulness and that 
the evidence presented, even when viewed in a light most 
favorable to the Government, was insufficient to meet the 

correct test was apparent to the Court from a sifting of the 
record. | 

PETERSON V. BOARD OF IMMIGRATION, App. 28-71 (1973) 
  

Counsel: Ivi S. Pele for Petitioners 

Counsel: Atty. Gen., Donald C. Williams for Respondent Board 

Decided: January 16, 1973 

Petition for review of a deportation order. Order vacated 

and the case remanded for further proceedings. 

The Court held that the order under review was unsupported  
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by the record; inasmuch as the record was unsigned, 
unverified, and prepared months after the hearings, 
it was hopelessly deficient, leaving nothing before 
the Court to enable it to determine "whether the Board's 
findings (that Petitioners were citizens of Western 
Samoa and had overstayed the time authorized in their 
entry permit) was supported by the evidence presented 
during the various hearings.'' Hoping to remove a trouble- 
some irritant, the Court, in dictum, stated emphatically 
that unauthorized overstay of the time set forth in an 
entry permit, without more, is sufficient grounds for 
deportation. 

FUNAKI _V. BOARD OF IMMIGRATION, App. 49-72 (1973) 
  

Counsel: Ivi S. Pele for Petitioners 

Counsel: Asst. Atty. Gen. Jim Kingzett for Respondent Board 

Decided: January 16, 1973 

Petition for review of deporation order. Affirmed. 

The Court, drawing on its pronouncement in Peterson v. Board 
  

of Immigration, upheld a deportation order of two Tongan 
citizens based solely on unauthorized overstay of the. time 
set forth in their entry permit. 

  

TRIAL DIVISION 
  

GOVERNMENT OF AMERICAN SAMOA V. MASEULI , Crim. 835+72 44972) 
  

Counsel: Asst. Atty. Gen., Jim Kingzett for Government 

Counsel: Pub. Def., Barbara Sena for Defendant 

Decided: November 8, 1972 

Motion to Dismiss. Denied. 

The Court found Revised Code of American Samoa, §22.0102, 

free from unconstitutional vagueness and ambiguity. 

PATU V. UHRLE, Civ. 2299277 61972) 
  

Counsel: «John Patu. for Plaintitets 

Counsel: Asst. Atty. Gen., Keith Walker for Defendant 

Decided: December 4, 1972  
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Suit for mandatory injunction to compel issuance of 

pilot's license and for restitution of pilotage fees. 

Injunction denied and judgment for Defendants. 

Although mandatory injunction properly issues when the 

denial of a pilot's license is arbitrary or an abuse of 

discretion, the Court concluded, a plaintiff, in order to 

prevail, must show that he is duly qualified, that he has 

completed all examinations successfully, and that there 

exists a clear duty to issue him the license. Plaintiff 

applicant, as a citizen and resident of Western Samoa, 

did not satisfy the requirements of Revised Code of 

American Samoa, §21.1310, which, inter alia, prohibits 

the issuance of such license to persons other than United 

States citizens, United States nationals, or aliens who 

have resided in American Samoa for five or more years; 

therefore, there was no legal duty to issue him a license. 

As the restitution claim rested on the alleged arbitrary 

refusal to license, it likewise failed. 

After noting that the administrative agency involved, 

the Board of Marine Inspectors, did not follow the 

Administrative Procedure Act, Revised Code of American 

Samoa, §2.1101 et seq., the Court served notice that 

"(f)uture cases will show agency action in disregard of 

the Administrative Procedure Act to be an endangered 

species.'' (See opinion on the motion for summary j1dgment 

in this case for further insight into the legal issues re- 

solved. ) 

STAR KIST SAMOA, INC. V. GOVERNOR OF AMERICAN SAMOA, Civ. 608- 
7U €1972) 
  

Counsel: Jay Glasmann of Washington, D.C. for Plaintiff 

Counsel: Robert Kapp of Washington, D.C. for the Defendant 

Decided: December 4, 1972 

After judgment for Plaintiff, Defendant moved for a new 

trial. Motion denied. Notice of Appeal filed. 

The issue was whether depreciation on machinery and 

equipment purchased by Plaintiff for use in its fish 

canning and fishing activities for the taxable year 1967 

was allowable even though the income from the fishing base 

and cannery operations is exempt from taxation. Because 

of the manner in which the Certificate of Tax Exemption was  
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drafted, and because of the inclusion of the amounts in 

the gross income of the company, the depreciation was 
deemed to be allowed, specifically, the seven percent 
investment credit is available to the Petitioner. 

GOVERNMENT OF AMERICAN SAMOA V. KING, Crim. 785-72 (1972) 
  

Counsel: Asst. Atty. Gen., Jim Kingzett for the Government 

Counsel: Pub. Def, Barbara Sena for Defendant 

Decided: December 8, 1972. Sentence has yet to be imposed, 
and Defendant's rights of moving for new trial and appeal 
are preserved. 

Prosecution for willful failure to pay 1969 income tax and 

willful failure to file a. 1970 income tax return in viola- 
tion of Internal Revenue Code of 1954, §7203, as adopted, 
Revised Code of American Samoa, §18.0405. Acquitted of 

failure to file and found guilty of, failure to pay. 

The Court distinguished between failure to file and failure 
to pay in defining the term "willful" in §7203, for the 
former, the standard is "voluntary, purposeful, deliberate, 
and intentional conduct as distinguished from accidental, 
inadvertent, and negligent conduct,'' while the latter re- 
quires "evil motive or bad purpose.'' An intent to deprive 
the Government of tax payment at the time required by law, 
the Court concluded, was sufficient to constitute that 
"bad purpose.'' Although not the behavior that one would 
ascribe to a model tax payer, the Court found Defendant's 
failure to file to be caused by a negligent reliance on a 

tax official's representation that he would prepare Defen- 

dant's return and protect his time for filing, and, as such, 
Defendant was not culpable therefor. The failure to pay, on 
the other hand, was found to be caused by Defendant's 
objections to certain actions of the Government and his in- 
tent to use funds therefor to invest in his business. This, 

the Court concluded, was sufficient to establish willfulness. 

FALIU V. FOFO, Civ. 2504-72 (1972) 
  

Counsel: Mageo Atufili for Petitioner 

Counsel: Respondent appeared in pro se 

Decided: January 8, 1973  



Petition for order to show cause why County Chief should 

not be compelled to certify the name of the candidate 
elected by the County Council as Senator of Leasina 
County. Petition granted and the Court declared that 
the County Chief is required to certify the name of 

Petitioner. 

The Court held that the Constitution of American Samoa, 
Art. IL, §4, imposed a ministerial duty on the County 
Chief to certify the choice of the County Council to the 
Election Commission as the duly elected senator of the 
county, and does not in any way whatsoever permit him to 

exercise his discretion in the selection of a senator. 
The. Court “further pointed out;..in dictum, ‘that, Art. IT, 
§4, will not tolerate the submission of the names of more 
than one contender for election to a seat by the Senate. 

LANDS AND TITLES DIVISION 
  

IN RE REGISTRATION OF THE MATAI TITLE "FAIIVAE", LT 1288-72 
(1972) 
  

Counsel: Ivi S. Pele for Claimant Galeai 
Mageo Atufili for Claimant Galeai 
Atofau Kelemet for Tuiloma S. Faiivae 
Pita Sunia for Claimant Aumavae Tusi 

Salave'a Senio for Claimant Anaoso Sio 
Mariota Tuiasosopo for Claimant Eni Hunkin 

Atonio Mailo for Ciaimant Agaese Tago 
Lafi Toelupe for Claimant Leseali'i F. Hunkin 

Decided: October 6, 1972 

The Court held that Apelu Galea'i II be registered as the 
holder of the matai title Faiivae. There were six parties 
to the case. The Court heard detailed testimony about 
family geneaology, knowledge of clans, personal biographies 

of the candidates, education, leadership, activities in the 
community, and age. The case also included some judicial 

construction of statutory language from the Fono.  
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HEIRS OF HICH CHIEF TALI’ V, GHOL, LT: 1299-72 (i972) 
  

Counsel: Mariota Tuiasosopo, Jr. for Plaintiff 

No appearance by Defendant 

Decided: December 1, 1972 

Dispute about personal property in Siufaga. 
Case dismissed at the request of the parties. 

AILUA V. TAIESE, LT 1297-72 (1972) 
  

Counsel: Muagututia F. Tuia for Plaintiff 

Counsel: No appearance for Defendant 

Decided: November 24, 1972 

Petition for Restraining Order, restraining the Defendant 
from erection of a house on the land known as ''Papataia"' 
until the matter is settled as to the ownership of said 

land. 

Petition granted. 

ATARUA V.. TOSIA, LT L113=72 (1972) 
  

Counsel: Ivi S. Pele for Plaintiffs 
Counsel: No appearance for Defendants 

Decided: December 12, 1972 

Restraining order for part of Levu communal land known as 
"Lalomata'" located in the village of Nuuuli, Ituau County, 
American Samoa. 

Case dismissed at the request of the parties.  



January SL. 1975 

NEWS - FLASHES 
  

IN RE REMOVAL OF FANENE, LT 1249-72 (1973) 
  

Counsel: Ma'o Tima for Petitioners 
Counsel: Muagututia F. Tuia for Respondent 

Decided: January 30, 1973 

Petition granted. Appeal period has not yet expired. 

113 members of the Fanene family filed a petition for re- 
moval of Respondent from the matai title ''Fanene''’. After 
setting good cause as the requirement for removal and 

defining "good cause'' as acts or omissions inconsistent 
with a faithful, proper and dignified discharge of matai's 
duties from which the reasonable man would conclude that his 
continuance as leader of the family would be a detriment 
thereto, the Court found Respondent's failure to conduct 
a family meeting to discuss objections to a certain lease of 

family land and other family problems during a time of 
strife and family disunity; his false representation to the 
Governor that such a meeting had been conducted; his use of 
funds received from the Government as compensation for con- 
demnation of communcal land for personal purposes; and his 

contempt and contumely toward the family were sufficient 
cause for his removal. The opinion contains an exhaustive 
discussion of the attitude with which a matai must comport 
himself when dealing with his family and the public and the 
requirement of family approval when conveying or leasing 

family land. 

MEREDITH V. MOLA, Civ. 2511-73 (1973) 
  

Counsel: Ivi S. Pele for Petitioner 
Counsel: Pita Sunia for Respondent 

Decided: January 29, 1973 
Complaint for declaratory relief and petition for mandatory 
injunction. A declaration rendered as to the construction 
of Constitution of American Samoa, Art. II, §4, and an 

injunction compelling an election was issued. 

Lealataua County, after numerous meetings and conferences, 

was unable to decide upon its Senator. Respondent attempted 

to certify his own selection. After a number of court hear- 
ings, including an interim period granted by the Court to  
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permit the County Council to resolve the matter according 
to Samoan custom, the Court enjoined the County Council 
to conduct an election thereof by secret ballot and under 
the supervision of an impartial official appointed by 

the Court. In reaching its decision, the Court spelled 
out the basis for jurisdiction and delineated the drawing 
line between political questions and judicial questions. 

The Senate, the Court concluded, is judge of whether candi- 
date meets the qualifications specified in the Constitution 
and whether he obtained a plurality of votes; questions of 
interpretation of constitutional requirements and of | 
whether an election complies therewith are questions to 
be resolved by the Court. Art. II, §4, requires that a 

senator be elected by the county council, the Court cate- 
gorically stated, and does not permit appointment thereof 

by any governmental official, including the Governor. 
Although some officials have much power according to Samoan 
custom, the Court recognized, that power must be asserted 
not by independent appointment, but through persuasion of 
the county council. The opinion contains a statement of 
the hearsay rule as applied by this Court. 

IN RE REGISTRATION OF THE MATAT TITLE ''FAGAIMA", LT 1264-72 
(1973) 
  

Counsel: Mariota Tuiasosopo for Claimant Salevai Ah Hing 
Ivi S. Pele for Claimant Afatia F. Tapu 

Puleleiite M. Tufele for Claimant Leauma Maluia 

Pita Sunia for Claimant Milovale Solaita 

Decided: February 2, 1973 

Judgment for Claimant Afatia F. Tapu 

In an excellent opinion authored by A.P. Lutali, Associate 
Judge, presiding, the Court found that Claimant Afatia had 
prevailed on the third and fourth considerations set out 
in Revised Code of American Samoa, §6.0107, which, according 
to the Court, vests in him a greater right to the title than 

other claimants who prevailed on only one of the first two 
considerations. Acknowledging that one of the claimants 

had excellent qualifications in scientific and technological 

areas, the Court found that living with the family, parti-  



cipating in its affairs, and experience in family leader- 

ship outweigh, and considerably, those qualifications. 
In dismissing the claim of Leauma Maluia on the grounds 

that he, as having lived in Los Angeles for the last 15 
years, did not meet the residency requirements for a matai 

set forth in §6.0112, the Court resolved a troublesome 
problem of semantics; "residency", as defined by the Court, 
is "personal presence in a place...and signifies intended 
continuance as distinguished from speedy change." 
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