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FEDERAL AGENCY: THE FEDERAL MARITIME COMMISSION

CORRESPONDING STATE AGENCIES: Department of Transportation

STATUTES, RULES, POLICIES::

- The Intercoastal Shipping Act of 1933, 46 U.S.C. 
843-848 delegates to the Federal Maritime Commission, 
regulatory authority over common carriers by water 
who operate between ports on the U. S. Mainland 
and posts in Hawaii.

The Transportation Act of 1940, which is now Part III 
of the Interstate Commerce Act (49 U.S.C. 901-923), 
gives the Interstate Commerce Commission regulatory 
authority over common carriers by water who operate 
between ports located in different mainland states.

Given this division of authority, Hawaii differs 
from the 48 contiguous United States in that the 
FMC, rather than the ICC, regulates any port-to-port 
common carriage by water in their interstate 
commerce. Many problems stem from division of 
authority.

- For example, The Shipping Act of 1916 
(46 U.S.C. 801-842), the basic statute 
enforced by the FMC, only provides statutory 
authority for rate jurisdiction over port- 
to-port water carriage. The Act does not 
address itself to arrangements between water 
carriers or between water carriers and carriers 
in other modes providing for inland services 
beyond port areas.

- However, under the Interstate Commerce Act, 
the ICC exercises jurisdiction in Hawaii 
over common carriers by water operating 
between the mainland United States and Hawaii 
to the extent that the operations of such 
carriers include arrangements with rail 
carriers regulated by the ICC for the through 
movement of cargo to or from inland points.

- Under the Interstate Commerce Act, 49 U.S.C. 
317, the ICC is authorized to accept tariffs 
covering a joint route arrangement between 
a motor carrier and a common carrier by water.



- Under the Shipping Act of 1916, the FMC 
has jurisdiction over freight forwarders 
and non-vessel-operating common carriers. 
Since Hawaii and Alaska are the only- 
states to which FMC regulated freight 
forwarders and non-vessel-operating common 
carriers offer service, they are under a 
different regulatory jurisdiction than the 
48 contiguous states.

- The Jones Act of 1920 prohibits the transport 
of cargo or passengers on a foreign vessel 
between U. S. ports. Hawaii’s Department of 
Transportation mentioned that this law should 
be waived, at least in the case of passengers 
transported between U. S. ports, since there 
are no longer any U.S. registered passenger 
vessels.
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THE FEDERAL MARITIME COMMISSION

INTRODUCTION

The Federal Maritime Commission response dealt with 
the distinctive treatment of Hawaii under Federal 
laws or Federal Maritime Commission Policies, Rules 
and Regulations.

The only Federal Maritime Commission regulations 
which have special application to Hawaii are those 
which result from and are required by federal law. 
Even these regulations do not affect only Hawaii; 
they also apply to the State of Alaska and the 
other locales which engage in domestic offshore 
trade with the United States mainland, for example, 
Puerto Rico and Guam.

There are two major Acts of Congress which would 
result in different treatment for Hawaii.

- The first is the Intercoastal Shipping Act of 
1933, as amended ((46 U.S.C. §843-848) mentioned 
neither in the Hawaii or continental United 
States computer printout). This Act gives the 
Federal Maritime Commission regulatory authority 
over common carriers by water who operate between 
ports on the U. S. mainland and ports in Hawaii, 
Alaska and the U. S. offshore territories or 
possessions, which include, as mentioned, Puerto 
Rico and Guam.

- The second major Act is the Transportation Act 
of 1940, which became Part III of the Inter­
state Commerce Act ((49 U.S.C. §901-923) neither 
mentioned in the Hawaii or continental United 
States Computer printout). This Act gives the 
Interstate Commerce Commission (ICC) regulatory 
authority over common carriers by water who 
operate between ports located in different mainland 
states, for example, between ports in Oregon and 
ports in California.

When these two Acts became law, Alaska and Hawaii 
were not states. Jurisdiction over port-to-port 
common carriage by water was apportioned between 
the ICC and FMC along statehood lines: The ICC 
regulated common carriage by water between the



States and the FMC regulated common carriage by water 
between the United States and its territories and 
possessions.

Since Alaska and Hawaii were treated as territories 
common carriers operating between ports in the United 
States and ports in Alaska or Hawaii were under the 
jurisdiction of the FMC.

When the question of statehood for Alaska came before 
Congress in 1957, Congress decided that it would cause 
less disruption to preserve FMC jurisdiction over common 
carriers operating between ports in Alaska and ports in 
the ’’lower 48” than to transfer such jurisdiction to the 
ICC. (S. Repl N. 1163, 85th Cong. 1st Sess. 29 (1957)). 
Therefore, Section 27(b) of the Alaska Statehood Act of 
1958 provided that the FMC would retain jurisdiction 
over such carriers (72 Stat. 339, 351 (1958)). However, 
Section 27(b) did not include water carriers operating 
on the inland waterways of Alaska; those water carriers, 
which had been unregulated before statehood (the 
ICC has no jurisdiction in territories), became subject 
to Part III of the Interstate Commerce Act.

The same scheme was followed for Hawaii.

- ’’Section 18(a) of the Hawaii Statehood Act 
(PL 86-3 (73 Stat. 4,12 (1959)), reads as 
follows: Nothing contained in this Act 
shall be construed as depriving the Federal 
Maritime Board of exclusive jurisdiction 
heretofore conferred on it over common carriers 
engaged in transportation by water between 
any port in the State of Hawaii and other 
ports in the United States, or possessions, 
or as conferring on the Interstate Commerce 
Commission jurisdiction over transportation 
by water between any such ports”.

Since there are no navigable inland waterways in Hawaii, 
there are no water carriers which became subject to the ICC’s 
jurisdiction when Hawaii became a state. Water carriers 
operating solely in interstate transportation between 
the Islands became subject to regulation by the State of 
Hawaii.

Thus, Hawaii and Alaska differ from the other 48 states 
in that the FMC, rather than the ICC, regulates any 
port-to-port common carriage by water in their interstate 
commerce.



PROVISIONS OF DIFFERENTIATION

PROVISION I:

The Shipping Act of 1916 (46 U.S.C. §801-842), the 
basic statute enforced by the FMC, provides statutory 
authority only, for rate jurisdiction over port-to-port 
water carriage.

- The division of jurisdiction between the ICC 
and the FMC does not apply if a common carrier 
by water operating between the mainland 48 
states and Alaska or Hawaii has an arrangement 
with another common carrier (usually motor 
or rail, but sometimes water) providing for 
inland transportation of cargo.

- Arrangements of this sort, whereby two or more 
carriers establish a through route comprised . 
of two or more local routes individually served 
by the carriers, are frequent because of the 
advantages they present to both carriers and 
shippers.

- Many of the water carriers’ potential customers 
are not located in port cities which may be 
served directly. In order to reach these 
customers, the carriers often find that it is 
desirable to make some provisions for inland 
transportation.

- From the shippers’ point of view it is desirable 
to simply pay a single rate for the overall 
movement and not be confronted with an individual 
contract for each segment of the route from 
origin to destination. Rates for such a through 
service may be published in one of several ways; 
carriers usually publish a through rate which 
applies from origin to destination and which may 
be either a combination of local rates, separately 
published, or a joint rate.

Thus Section I of the Shipping Act (46 U.S.C. §801), 
defines ’’common carrier by water” as ”a common carrier 
by water in foreign commerce or a common carrier by 
water in interstate commerce on the high seas or 
Great Lakes on regular routes from port-to-port”.

The problem is that the act does not address itself



PROVISION I: (continued)

to arrangements between water carriers or between 
water carriers and carriers in other modes providing 
for inland services beyond port areas.

- The Act is silent in regards to arrangements 
between carriers concerning pickup and delivery 
services within port areas.

- At the same time, Section 33 of the Shipping Act 
(46 U.S.C. §832), prohibits the FMC from 
exercising concurrent jurisdiction with the 
ICC. This means that the FMC cannot accept 
tariffs covering transportation services which 
the ICC regulates and for which the ICC accepts 
tariffs filed pursuant to the Interstate Commerce 
Act. That Act authorizes the filing of through 
rates covering joint arrangements between common 
carriers by water and rail, motor and other water 
common carriers.

PROVISION II;

Concerning joint arrangements between common carriers 
by water and inland rail common carriers, the Inter­
state Commerce Act does not specifically authorize 
the filing of a through rate for such an arrangement, 
but does authorize an arrangement which is functionally 
similar.

- Section 1(1)(a) of the Act (49 U.S.C. §1), states 
in part: The provisions of this chapter shall 
apply to common carriers engaged in -

(a) the transportation of ... property ... partly 
by railroad and partly by water when both 
are used under a common control, management 
or arrangement for a continuous carriage 
or shipment...

From one State or Territory of the United 
States...to any other State or Territory 
of the United States...but only insofar 
as such transportation... takes place 
within the United States.

Common carriers subject to Part I are empowered to 
establish joint rates by Section 1(4) of the Act 
(49 U.S.C, §1 (4), and the ICC is given authority 
over such rates by Section 15(3) (49 U.S.C. §15 (3)). 
The courts have held that the language, "partlylby



PROVISION II: (continued)

railroad and partly by water when both are used 
under a common control, management, or arrangement 
for a continuous carriage or shipment” does cover 
a rail/water joint rate for through movement of goods. 
There is in that situation a ’’common arrangement for 
a continuous carriage”. (Interstate Commerce Commission 
v. Goodrich Transit Co., 224 U.S. 194 (1912); Nelson~ 
v. Agwilines, Inc., 70 F. Supp. 497 (S.D. N.Y. 1946) 
The Agwilines case also held that, under such an arrange­
ment, ICC jurisdiction falls within that jurisdiction 
for purposes of the joint service.

THEREFORE, UNDER SECTION 1(1)(a), THE ICC HAS EXERCISED 
JURISDICTION, BOTH BEFORE AND AFTER HAWAII BECAME A 
STATE, OVER COMMON CARRIERS BY WATER OPERATING BETWEEN 
THE MAINLAND UNITED STATES AND HAWAII (AND ALASKA) TO 
THE EXTENT THAT THE OPERATIONS OF SUCH CARRIERS INCLUDE 
ARRANGEMENTS WITH RAIL CARRIERS REGULATED BY THE ICC 
FOR THE THROUGH MOVEMENT OF CARGO TO OR FROM INLAND 
POINTS.

- The FMC recently rules that Section 1(1)(a) does 
not give the ICC exclusive jurisdiction over a 
rail/water joint service between the mainland 
and Puerto Rico, and that the water carrier 
participating in such a service must file a 
tariff with the FMC showing the division between 
rail and water rates. (Docket No. 77-55, Trailer 
Marine Transport Corp - Joint Single Factor Rates, 
Puerto Rican Trade, S.R.R. 181 (F.M.C., March 15, 
1978. Trailer Marine Transport has appealed the 
Commission's decision to the United States Court 
of Appeals for the District of Columbia.)

PROVISION III:

The ICC is authorized to accept tariffs covering 
a joint route arrangement between water common carriers 
by Section 306 of the Interstate Commerce Act (49 U.S.C.§906).

The sections of the Interstate Commerce Act governing 
arrangements for through carriage between common 
carriers by water and motor carriers regulated by Part II 
of the Act, and between common carriers by water and 
other such carriers regulated by Part III of the Act, 
are quite similar and can be discussed together. Section 
216(c) of the Interstate Commerce Act (49 U.S.C. §316(c)), 
states in part:



PROVISION III: (continued)

- Common carriers of property by motor vehicle 
may establish reasonable through routes and 
joint rates...with common carriers by railroad 
and/or water...As used in this subsection, the 
term ’’common carriers by water” includes water 
common carriers subject to the Shipping Act of 
1916, as amended, or the Intercoastal Shipping 
Act of 1933, as amended (including persons who 
hold themselves out to transport goods by water 
but who do not own or operate vessels) engaged 
in the transportation of property in interstate 
or foreign commerce between Alaska or Hawaii 
on the one hand, and, on the other States of 
the Union, and through routes and joint rates 
so established... shall be subject to the pro­
visions of this chapter.

THE ICC IS AUTHORIZED TO ACCEPT TARIFFS COVERING A 
JOINT ROUTE ARRANGEMENT BETWEEN A MOTOR CARRIER AND 
A COMMON CARRIER BY WATER BY SECTION 217 OF THE ACT 
(49 U.S.C. §317) .

- Section 305(b) of the Interstate Commerce Act 
(49 U.S.C. §905(b)) states in part: Common 
carriers by water subject to this chapter may 
also establish reasonable through routes and 
joint rates, charges, and classifications with 
common carriers by water subject to the Shipping 
Act of 1916, as amended, or the Intercoastal 
Shipping Act, 1933, as amended (including persons 
who hold themselves out to transport goods but 
who do not own or operate vessels) engaged in 
the transportation of property in interstate 
of foreign commerce between Alaska or Hawaii on 
the one hand, and, on the other, the other States 
of the Union, and such through routes and joint 
rates... shall be subject to the provisions of 
this chapter.

PROVISION IV:

Another area of FMC regulation relevant to the project 
is that of freight forwarders and non-vessel-operating 
common carriers (NVOCC’s).

- A freight forwarder subject to FMC jurisdiction 
under Section 44 of the Shipping Act, 1916, 
facilitates the dispatching of shipments by, 
for example, preparing and processing the



PROVISION IV: (continued)

the underlying documents (such as bills of lading, 
dock receipts, export declarations and delivery 
orders), coordinating the movement of the cargo 
to shipside, and booking space on vessels for 
the cargo. (46 U.S.C. §841 (b)).

- A NVOCC, however, as a common carrier, receives 
cargo from the general public in a port area, 
issues bills of lading covering movement of the 
cargo to its intended overseas destination, and 
then contracts with a water carrier to transport 
the cargo to its destination. •

- THE DIFFERENCE BETWEEN A FREIGHT FORWARDER AND
A NVOCC UNDER THE SHIPPING ACT IS THAT A FORWARDER 
NEVER ISSUES A BILL OF LADING WHEREBY HE ASSUMES 
RESPONSIBILITY FOR THE SAFE AND PROPER TRANSPORT 
OF CARGO; A FORWARDER IS INSTEAD A FACILITATOR 
OR MEDIATOR BETWEEN CARRIER AND SHIPPER.

A Shipping Act NVOCC is not subject to ICC jurisdic­
tion because its arrangement with the water carrier 
is not a joint arrangement offering a through route 
to or from inland points; NVOCC offers only port-to-port 
service. SINCE HAWAII AND ALASKA ARE THE ONLY STATES 
TO WHICH FMC REGULATED NVOCC’S OFFER SERVICE, THEY 
ARE UNDER A DIFFERENT REGULATORY JURISDICTION THAN 
THE 48 CONTIGUOUS STATES.

There is a functional equivalent of a NVOCC which 
operates under ICC jurisdiction. This is the "Part IV 
freight forwarder”, regulated by the ICC under Part IV 
of the Interstate Commerce Act (49 U.S.C. §1001-1022).

- Like a Shipping Act NVOCC, but unlike a Shipping 
Act forwarder, the "Part IV freight forwarder” 
holds himself out to the public as a common 
carrier and assumes responsibility for the 
transportation of property (49 U.S.C. § 1002(a)(5)).

- A company operating in a port area such as
San Francisco may be a ’’Part IV freight forwarder” 
subject to ICC jurisdiction for certain shipments, 
rather than an FMC-regulated NVOCC, if it utilizes 
the services of ICC-regulated motor, rail or -water 
carriers to a significant degree (Hawaiian Express 
Service, Inc. vs. Pacific Hawaiian Terminals, Inc., 
492 F.2d 865 (9th Cir. 1974)).



PROVISION IV: (continued)

- Also under Section 418 of the Interstate Commerce 
Act (49 U.S.C. §1018), a ’’Part IV forwarder” may 
utilize the services of common carriers by water 
operating between the mainland and Hawaii (or 
Alaska) in contracting for the movement of cargo 
between inland points on the mainland and Hawaii. 
Such an arrangement would not remove the w7ater 
carrier from FMC jurisdiction since, again, the 
arrangement between the carrier and the ’’Part IV 
forwarder” would not constitute a through route.

PROVISION V:

In reference to the above, Hawaii’s State Department 
of Transportation mentioned the Jones Act of June 5, 1920. 
THIS ACT PROHIBITS THE TRANSPORT OF CARGO OR PASSENGERS 
ON A FOREIGN VESSEL BETWEEN U.S. PORTS.

The State Department of Transportation believes that 
because there are no longer any U.S. registered 
passenger vessels it would be wise to waive this law, 
at least in the case of passengers transported between 
U.S. ports.

SUMMARY:

Thus, the ICC has jurisdiction over common carriers 
by water operating between the contiguous 48 states 
and Hawaii (and Alaska) to the extent that the operations 
of such carriers include arrangements with motor or 
other water carriers for the through movement of cargo 
to or from inland points. This jurisdiction even 
extends to operations where the motor, or other 
connection carrier, portion of the ’’through” movement 
is limited to pickup and delivery services within 
a port area. Even though such services are only 
incidental to an essentially port-to-port cargo 
movement, two United States Courts of Appeals have 
ruled that jurisdiction over the entire movement lies 
with the ICC (Alaska Steamship Co. vs FMC, 399 F. 2d 
623 (9th Cir. 1968); Sea-Land Service, Inc. vs FMC, 
404 F.2d 824 (D.C. Cir. 1968)).

The FMC has jurisdiction over the rates charged for 
pickup and delivery of cargo within a port area only 
where the charge for such services is subsumed in the 
rate filed with the FMC by the ocean carrier, that is, 
when the ocean carrier and the ICC—regulated connecting 
carrier do not publish a joint rate or combination of



SUMMARY: (continued)

rates and the ICC carrier is not named in the ocean 
carrier’s FMC tariff (Matson Navigation Company- 
Container Freight Tariffs, 7 F.M.C. 480 (1963)).

As demonstrated by these provisions, there is little 
or no practical difference between ocean cargo 
movements including pickup and delivery service which 
are regulated by the ICC, and those which are regulated 
by the FCC. The construction of the tariff has 
far more to do with where the tariff is filed than any 
substantive difference in the services offered.

Since the ICC has jurisdiction over almost all services 
to Hawaii involving through movements of cargo to or 
from inland points on the mainland United States, Hawaii 
is not treated differently from the other states 
(including Alaska) with regard to federal regulation 
of such services. But in the FMC’s opinion, it is 
questionable whether that is beneficial to Hawaii.
The division between the FMC and the ICC of federal 
regulatory jurisdiction over surface cargo transportation 
to Hawaii creates potential obstacles to efficient 
and effective regulation. Specifically, the FMC 
mentions a concern raised by them and Matson. Matson 
Navigation Company’s port-to-port service to Hawaii 
is regulated by the FMC. If another carrier decided 
to enter the Hawaii offshore trade, it could avoid 
the FMC in favor of the ICC regulation by simply 
constructing all its tariffs on a through-route, 
joint-rate basis, in conjunction with ICC-regulated 
motor, rail, or water carriers. There would then be 
two carriers competing against each other for cargo 
moving to and from Hawaii, but regulated by two 
different federal agencies, each with its own views 
on the proper methods by which adequacy of service 
and reasonableness of rates should be measured.
Although that is not the present situation in Hawaii 
trade, there were two such carriers operating between 
1969 and 1972, when Seatrain Lines offered a service 
to Hawaii which was almost exclusively under ICC 
jurisdiction, while Matson Navigation Company offered 
its FMC—regulated service.

In the opinion of the FMC, truly effective regulation 
could be achieved if the ICC has jurisdiction over 
the motor, rail, or connecting water carrier portion 
of a joint through cargo movement to Hawaii (or 
Alaska), and the FMC had jurisdiction over the ocean 
carrier portion.



SUMMARY: (continued)

Such a regulatory scheme, which follows the pattern 
presently in place in U.S. foreign commerce, would 
give regulatory jurisdiction over each portion of 
a through route to the federal agency with the 
expertise on that particular portion, and would 
eliminate the potential for competing ocean carriers 
having the option of submitting to substantially 
different regulatory disciplines.

The FMC response concludes with a list of statutes 
which, though not enforced or administered by the 
FMC, are commerce or transportation related and 
make particular mention of Hawaii:

19 U.S.C. §1309;
26 U.S.C. §4262 (c) (1);
46 U.S.C. §1156, 1175-1177, 1183, 1192 and 1204;
47 U.S.C. §222(a) (10) and;
49 U.S.C. §85.



May 9, 1978

Mr. Richard J. Daschbach
Chairman
Federal Maritime Commission
Washington, D.C. 20573

Dear Dick:

I would appreciate receiving a detailed report 
from your agency as to the existence of any 
particular federal laws, agency policies, or 
rules and regulations which treat the State of 
Hawaii or its residents in a manner different to 
that of the other forty-nine states.

Although I realize the potential magnitude of my 
request, your assistance in providing me with 
as comprehensive a report as possible would be 
most appreciated. .

The purpose behind my request is to see whether 
or not legislative modifications would be appropriate.

Aloha

DANIEL K. INOUYE
United States Senator

DKI:jmpl
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Honorable Daniel K. Inouye 
United States Senate 
Washington, D.C. 20510 

Dear Senator Inouye:

This is to acknowledge receipt of your letter dated 

May 9, 1978, requesting a report on the manner in which any 

regulatory laws/programs, etc., may treat the State of 

Hawaii, in a distinct or different manner. As soon as a 

report can be assembled, it will be promptly forwarded.

Sincerely,

Richard J. Daschbach
Chairman



May 31, 1978

Mr. Richard J. Daschbach
Chairman
Federal Maritime Commission
Washington, D.C. 20573

Dear Dick:

I wish to acknowledge receipt of your recent communication 
in response to my request for a review of whether any of 
your agency’s policies or regulations treat Hawaii in a manner 
different from our mainland states.

I look forward to receiving your more detailed forthcoming 
report.

Aloha,

DANIEL K. INOUYE
United States Senator

DKI:jmpl



COffirr of l!)f CThairmnn

3F'rbrra! -fHmiiuiu' (Fmnininninn
Wanhinritiin.D.C. 2 0573

June 16,1978
i;?3 j":i io r:i i- '<7

The Honorable Daniel K. Inouye 
United States Senate 
Washington, D. C. 20510

Dear Senator Inouye:

Subject: Distinctive Treatment of Hawaii Under Federal Laws or 
Federal Maritime Commission Policies, Rules or Regula­
tions.

I am pleased to submit the following response to your letter of May 9, 1978, in 
which you requested a detailed report from the Federal Maritime Commission 
(FMC) as to the existence of any federal laws, agency policies, or rules or regula­
tions which treat the State of Hawaii or its residents in a manner different from 
the other 49 states.

The only FMC regulations which have special application to Hawaii are those which 
result from and are required by federal law. Even these regulations do not affect 
only Hawaii; they also apply to the State of Alaska and the other locales which 
engage in domestic offshore trade with the United States mainland, for example, 
Puerto Rico and Guam.

There are two major Acts of Congress which could result in different treatment for 
Hawaii. The first is the Intercoastal Shipping Act of 1933, as amended (46 U.S.C. 
§§843 - 848). That Act gives the FMC regulatory authority over common carriers 
by water who operate between ports on the U.S. mainland and ports in Hawaii, 
Alaska and the U.S. offshore territories or possessions, which include, as I have 
already mentioned, Puerto Rico and Guam. The second major Act is the 
Transportation Act of 1940, which became Part UI of the Interstate Commerce Act 
(49 U.S.C. §§901 - 923). That Act gives the Interstate Commerce Commission (ICC) 
regulatory authority over common carriers by water who operate between ports 
located in different mainland states, for example, between ports in Oregon and 
ports in California.

When those two Acts became law, Alaska and Hawaii were not states. Jurisdiction 
over port-to-port common carriage by water was apportioned between the ICC and 
FMC along statehood lines: the ICC regulated common carriage by water between 
the States and the FMC regulated common carriage by water between the United 
States and foreign nations, and also between the United States and its territories 
and possessions. Since Alaska and Hawaii were treated as territories, common



The Honorable Daniel K. Inouye
June 16,1978
Page 2

carriers operating between ports in the United States (then, of course, comprised of 
the 48 mainland states) and ports in Alaska or Hawaii were under the jurisdiction of 
the FMC. When the question of statehood for Alaska came before it in 1957, 
Congress decided that it would cause less disruption to preserve FMC jurisdiction 
over common carriers operating between ports in Alaska and ports in the "lower 48" 
than to transfer such jurisdiction to the ICC. (S. Rep. No. 1163, 85th Cong., 1st 
Sess. 29 (1957).) Therefore, Section 27(b) of the Alaska Statehood Act of 1958 
provided that the FMC would retain jurisdiction over such carriers. (72 Stat. 339, 
351 (1958).) However, Section 27(b) did not include water carriers operating on the 
inland waterways of Alaska; those water carriers, which had been unregulated 
before statehood since the ICC has no jurisdiction in territories, became subject to 
Part m of the Interstate Commerce Act.

The same scheme was followed for Hawaii. Section 18(a) of the Hawaii Statehood 
Act (73 Stat. 4, 12 (1959)), reads as follows:

Nothing contained in this Act shall be construed as depriving 
the Federal Maritime Board of the exclusive jurisdiction 
heretofore conferred on it over common carriers engaged in 
transportation by water between any port in the State of 
Hawaii and other ports in the United States, or possessions, 
or as conferring on the Interstate Commerce Commission 
jurisdiction over transportation by water between any such 
ports.

Since there are no navigable inland waterways in Hawaii, there are no water 
carriers which became subject to the ICC’s jurisdiction when Hawaii became a 
state. Water carriers operating solely in intrastate transportation between the 
Islands became subject to regulation by the State of Hawaii.

Thus, Hawaii and Alaska differ from the other 48 states in that the FMC, rather 
than the ICC, regulates any port-to-port common carriage by water in their 
interstate commerce.

This division of jurisdiction, however, does not apply if a common carrier by water 
operating between the mainland 48 states and Alaska or Hawaii has an arrangement 
with another common carrier (usually motor or rail, but sometimes water) providing 
for inland transportation of the cargo. As you know, arrangements of this sort, 
whereby two or more carriers establish a through route comprised of two or more 
local routes individually served by the carriers, are frequent because of the 
advantages they present to both carriers and shippers. Many of the water carriers’ 
potential customers are not located in port cities which may be served directly. In 
order to reach these customers, the carriers often find that it is desirable to make 
some provision for inland transportation. From the shippers’ standpoint, it is 
desirable to simply pay a single rate for the overall movement and not be
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confronted with an individual contract for each segment of the route from origin to 
destination. Rates for such a through service may be published in one of several 
ways; carriers usually publish a through rate which applies from origin to destina­
tion and which may be either a combination of local rates, separately published, or 
a joint rate.

The Shipping Act,-1916 (46 U.S.C. §§801 - 842), the basic statute enforced by the 
FMC, provides statutory authority only for rate jurisdiction over port-to-port water 
carriage. Thus, Section 1 of the Act (46 U.S.C. §801), defines "common carrier by 
water” as ”a common carrier by water in foreign commerce or a common carrier by 
water in interstate commerce on the high seas or Great Lakes on regular routes 
from port to port." The Act does not address itself to arrangements between water 
carriers or between water carriers and carriers in other modes providing for inland 
services beyond port areas. In fact, the Act is silent with respect to arrangements 
between carriers concerning pickup and delivery services within port areas. At the 
same time, Section 33 of the Shipping Act (46 U.S.C. §832), prohibits the FMC from 
exercising concurrent jurisdiction with the ICC. This means that the FMC cannot 
accept tariffs covering transportation services which the ICC regulates and for 
which the ICC accepts tariffs filed pursuant to the Interstate Commerce Act. That 
Act authorizes the filing of through rates covering joint arrangements between 
common carriers by water and rail, motor and other water common carriers.

Concerning joint arrangements between common carriers by water and inland rail 
common carriers, the Interstate Commerce Act does not specifically authorize the 
filing of a through rate for such an arrangement, but does authorize an 
arrangement which is functionally similar. Section l(l)(a) of the Act (49 U.S.C. §1) 
states in part:

The provisions of this chapter shall apply to common 
carriers engaged in —

(a) the transportation of . . . property . . . partly by railroad 
and partly by water when both are used under a common 
control, management, or arrangement for a continuous 
carriage or shipment ... —

From one State or Territory of the United States ... to any 
other State or Territory of the United States . . . but only 
insofar as such transportation . . . takes place within the 
United States."

Common carriers subject to Part 1 are empowered to establish joint rates by 
Section 1(4) of the Act (49 U.S.C. §1(4)), and the ICC is given authority over such 
rates by Section 15(3) (49 U.S.C. §15(3)). The courts have held that the language
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’’partly by railroad and partly by water when both are used under a common control, 
management, or arrangement for a continuous carriage or shipment” does cover a 
rail/watej joint rate for through movement of goods. There is in that situation a 
’’common arrangement for a continuous carriage.” (Interstate Commerce 
Commission y. Goodrich Transit Co., 224 U.S. 194 (1912); Nelson y. Agwilines, Inc., 
70 F. Supp. 497 (S.D. N.Y. 1946).) The Agwilines case also held that, under such an 
arrangement, a water carrier not ordinarily under ICC jurisdiction falls within that 
jurisdiction for purposes of the joint service.

Therefore, under Section l(l)(a), the ICC has exercised jursidiction, both before and 
after Hawaii became a state, over common carriers by water operating between 
the mainland United States and Hawaii (and Alaska) to the extent that the 
operations of such carriers include arrangements with rail carriers regulated by the 
ICC for the through movement of cargo to or from inland points.!/

The sections of the Interstate Commerce Act governing arrangements for through 
carriage between common carriers by water and motor carriers regulated by Part II 
of the Act, and between common carriers by water and other such carriers 
regulated by Part HI of the Act, are quite similar and can be discussed together. 
Section 216(c) of the Interstate Commerce Act (49 U.S.C. §316(c)), states in part:

Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates . . . with common 
carriers by railroad and/or water. ... As used in this sub­
section, the term ’’common carriers by water” includes 
water common carriers subject to the Shipping Act, 1916, as 
amended, or the Intercoastal Shipping Act of 1933, as • 
amended (including persons who hold themselves out to 
transport goods by water but who do not own or operate 
vessels) engaged in the transportation of property in inter­
state or foreign commerce between Alaska or Hawaii on the 
one hand, and, on the other, the other States of the Union, 
and through routes and joint rates so established . . . shall 
be subject to the provision of this chapter.

The ICC is authorized to accept tariffs covering a joint route arrangement between 
a motor carrier and a common carrier by water by Section 217 of the Act (49 U.S.C. 
§317).

1/ The FMC recently ruled that Section l(l)(a) does not give the ICC exclusive 
jurisdiction over a rail/water joint service between the mainland and Puerto 
Rico, and that the water carrier participating in such a service must file a 
tariff with the FMC showing the divisions between rail and water rates. 
Docket No. 77-55, Trailer Marine Transport Corp. - Joint Single Factor 
Rates, Puerto Rican~Trade, 18 S.R.R. 181 (F.M.C., March 15, 1978). Trailer 
Marine Transport has appealed the Commission’s decision to the United States 
Court of Appeals for the District of Columbia.
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Section 305(b) of the Interstate Commerce Act (49 U.S.C. 5905(b)) states in part:

^ Common carriers by water subject to this chapter may also 
establish reasonable through routes and joint rates, charges, 
and classifications with common carriers by water subject to 
the Shipping Act, 1916, as amended, or the Intercoastal 
Shipping Act, 1933, as amended (including persons who hold 
themselves out to transport goods but who do not own or 
operate vessels) engaged in the transportation of property in 
interstate or foreign commerce between Alaska or Hawaii 
on the one hand, and, on the other, the other States of the 
Union, and such through routes and joint rates . . . shall be 
subject to the provisions of this chapter.

The ICC is authorized to accept tariffs covering a joint route arrangement between 
water common carriers by Section 306 of the Act (49 U.S.C. §906).

Thus, the ICC also has jurisdiction over common carriers by water operating 
between the mainland U.S. and Hawaii (and Alaska) to the extent that the 
operations of such carriers include arrangements with motor or other water 
carriers for the through movement of cargo to or from inland points. This juris­
diction even extends to operations where the motor, or other connecting carrier, 
portion of the "through” movement is limited to pickup and delivery services within 
a port area. Even though such services are only incidental to an essentially port- 
to-port cargo movement, two United States Courts of Appeals have ruled that 
jurisdiction over the entire movement lies with the ICC. (Alaska Steamship Co. v. 
FMC, 399 F.2d 623 (9th Cir. 1968); Sea-Land Service, Inc, v. FMC, 404 F.2d 824 
(D.C. Cir. 1968).) The FMC has jurisdiction over the rates charged for pickup and 
delivery of cargo within a port area only where the charge for such services is 
subsumed in the rate filed with the FMC by the ocean carrier, that is, when the 
ocean carrier and the ICC-regulated connecting carrier do not publish a joint rate 
or combination of rates and the ICC carrier is not named in the ocean carrier’s 
FMC tariff. Matson Navigation Company - Container Freight Tariffs, 7 F.M.C. 480 
(1963). As you can see, there is little or no practical difference between ocean 
cargo movements including pickup and delivery service which are regulated by the 
ICC, and those which are regulated by the FMC. The construction of the tariff has 
far more to do with where the tariff is filed than any substantive difference in the 
services offered.

Since the ICC has jurisdiction over almost all services to Hawaii involving through 
movements of cargo to or from inland points on the mainland United States, Hawaii 
is not treated differently from the other states (including Alaska) with regard to 
federal regulation of such services. But in my opinion, it is questionable whether 
that is beneficial to Hawaii. The division between the FMC and the ICC of federal
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regulatory jurisdiction over surface cargo transportation to Hawaii creates 
potential obstacles to efficient and effective regulation. For example, Matson 
Navigation Company’s port-to-port service to Hawaii is regulated by the FMC. If 
another carrier decided to enter the Hawaii offshore trade, it could avoid the FMC 
in favor of ICC regulation by simply constructing all its tariffs on a through-route, 
joint-rate basis, in conjunction with ICC-regulated motor, rail, or water carriers. 
There would then be two carriers competing against each other for cargo moving to 
and from Hawaii, but regulated by two different federal agencies, each with its 
own views on the proper methods by which adequacy of service and reasonableness 
of rates should be measured. Although that is not the present situation in the 
Hawaii trade, there were two such carriers operating between 1969 and 1972, when 
Seatrain Lines offered a service to Hawaii which was almost exclusively under ICC 
jurisdiction, while Matson Navigation Company offered its FMC-regulated service. 
In my opinion, truly effective regulation could be achieved if the ICC had 
jurisdiction over the motor, rail, or connecting water carrier portion of a joint 
through cargo movement to Hawaii (or Alaska), and the FMC had jurisdiction over 
the ocean carrier portion. Such a regulatory scheme, which follows the pattern 
presently in place in U.S. foreign commerce, would give regulatory jurisdiction over 
each portion of a through route to the federal agency with the expertise on that 
particular portion, and would eliminate the potential for competing ocean carriers 
having the option of submitting to substantially different regulatory disciplines.

The last area of FMC regulation relevant to your inquiry is that of freight 
forwarders and non-vessel-operating common carriers (NVOCC’s). A freight 
forwarder subject to FMC jurisdiction under Section 44 of the Shipping Act, 1916 
facilitates the dispatching of shipments by, for example, preparing and processing 
the underlying documents (such as bills of lading, dock receipts, export declarations 
and delivery orders), coordinating the movement of the cargo to shipside, and 
booking space on the vessel for the cargo. (46 U.S.C. 5841(b).) An NVOCC, 
however, as a common carrier, receives cargo from the general public in a port 
area, issues bills of lading covering movement of the cargo to its intended overseas 
destination, and then contracts with a water carrier to transport the cargo to its 
destination. The difference between a freight forwarder and an NVOCC under the 
Shipping Act is that a forwarder never issues a bill of lading whereby he assumes 
responsibility for the safe and proper transport of cargo; a forwarder is instead a 
facilitator or a mediator between carrier and shipper.

A Shipping-Act NVOCC is not subject to ICC jurisdiction because its arrangement 
with the water carrier is not a joint arrangement offering a through route to or 
from inland points; the NVOCC offers only port-to-port service. Since Hawaii and 
Alaska are the only states to which FMC-regulated NVOCC’s offer service, they 
are under a different regulatory jurisdiction than the 48 mainland states.
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There is a functional equivalent of an NVOCC which operates under ICC 
jurisdiction. This is the ’’Part IV freight forwarder,” regulated by the ICC under 
Part IV of the Interstate Commerce Act (49 U.S.C. §§1001 -1022). Like a Shipping 
Act NVOpC, but unlike a Shipping Act forwarder, the ’’Part IV freight forwarder” 
holds himself out to the public as a common carrier and assumes responsibility for 
the transportation of property. (49 U.S.C. §1002(a)(5).) A company operating in a 
port area such as San Francisco may be a ’’Part IV freight forwarder” subject to 
ICC jurisdiction for certain shipments, rather than an FMC-regulated NVOCC, if it 
utilizes the services of ICC-regulated motor, rail or water carriers to a significant 
degree. (Hawaiian Express Service, Inc, v. Pacific Hawaiian Terminals, Inc., 492 
F.2d 865 (9th Cir. 1974).)2/ Also, under Section 418 of the Interstate Commerce 
Act (49 U.S.C. §1018), a ’’Part IV forwarder” may utilize the services of common 
carriers by water operating between the mainland and Hawaii (or Alaska) in 
contracting for the movement of cargo between inland points on the mainland and 
Hawaii. Such an arrangement would not remove the water carrier from FMC 
jurisdiction since, again, the arrangement between that carrier and the ’’Part TV 
forwarder” would not constitute a through route.

That concludes my report on federal laws and FMC regulations which have special 
(though not unique) application to Hawaii. You may also wish to review the 
following statutes which, though not enforced or administered by the FMC, are 
commerce- or transportation-related and make particular mention of Hawaii:

19 U.S.C. §1309,;
26 U.S.C. §4262(c)(D;
46 U.S.C. §§1156, U75-H77, U83, U92 and 1204
47 U.S.C. §222(a)(10), and
49 U.S.C. §85.

I hope I have been responsive to your request. Please let me know if I can be of any 
further assistance.

Richard J. Daschbach 
Chairman

2/ The ICC has ruled that common carriers subject to Parts I, n and m of the 
Interstate Commerce Act may not enter into joint rates and through routes 
with FMC-regulated NVOCC’s. Investigation Into Status of Freight 
Forwarders, 339 I.C.C. 711 (1971); International Joint Rates and Through 
Routes, 346 I.C.C. 688, 700 (1974)^ This would preclude a company from 
acting as both an FMC-regulated NVOCC and an ICC-regulated Part IV 
forwarder on the same shipment, since many such operators are qualified to 
be either on different shipments.

Sinnprplv



June 30z 1978

Mr, Richard J. Daschbach 
Chairman
Federal Maritime Commission
Washington/ D. C. 20573

Dear Dickj

I wish to thank you very much for your prompt response 
to my request for a detailed review of whether any of 
your agency’s policies or regulations treat Hawaii in 
a manner different from our Mainland states.

Your consideration and cooperation in this matter is 
most appreciated. I am deeply grateful for your 
assistance in providing me with the comprehensive 
and detailed report, for I realize the extensive time 
and energy it took to perform this task.

If I can be of any assistance to you in the future, 
please do not hesitate to let me know.

Aloha,

DANIEL K. INOUYE
United States Senator

DKI:jmpl
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FEDERAL AGENCY: THE FEDERAL MARITIME COMMISSION

CORRESPONDING STATE AGENCIES: Department of Transportation

STATUTES, RULES, POLICIES::

- The Intercoastal Shipping Act of 1933, 46 U.S.C. 
843-848 delegates to the Federal Maritime Commission, 
regulatory authority over common carriers by water 
who operate between ports on the U. S. Mainland 
and posts in Hawaii.

The Transportation Act of 1940, which is now Part III 
of the Interstate Commerce Act (49 U.S.C. 901-923), 
gives the Interstate Commerce Commission regulatory 
authority over common carriers by water who operate 
between ports located in different mainland states.

Given this division of authority, Hawaii differs 
from the 48 contiguous United States in that the 
FMC, rather than the ICC, regulates any port-to-port 
common carriage by water in their interstate 
commerce. Many problems stem from division of 
authority.

- For example, The Shipping Act of 1916 
(46 U.S.C. 801-842), the basic statute 
enforced by the FMC, only provides statutory 
authority for rate jurisdiction over port- 
to-port water carriage. The Act does not 
address itself to arrangements between water 
carriers or between water carriers and carriers 
in other modes providing for inland services 
beyond port areas.

- However, under the Interstate Commerce Act, 
the ICC exercises jurisdiction in Hawaii 
over common carriers by water operating 
between the mainland United States and Hawaii 
to the extent that the operations of such 
carriers include arrangements with rail 
carriers regulated by the ICC for the through 
movement of cargo to or from inland points.

- Under the Interstate Commerce Act, 49 U.S.C. 
317, the ICC is authorized to accept tariffs 
covering a joint route arrangement between 
a motor carrier and a common carrier by water.



- Under the Shipping Act of 1916, the FMC 
has jurisdiction over freight forwarders 
and non-vessel-operating common carriers. 
Since Hawaii and Alaska are the only- 
states to which FMC regulated freight 
forwarders and non-vessel-operating common 
carriers offer service, they are under a 
different regulatory jurisdiction than the 
48 contiguous states.

- The Jones Act of 1920 prohibits the transport 
of cargo or passengers on a foreign vessel 
between U. S. ports. Hawaii’s Department of 
Transportation mentioned that this law should 
be waived, at least in the case of passengers 
transported between U. S. ports, since there 
are no longer any U.S. registered passenger 
vessels.
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THE FEDERAL MARITIME COMMISSION

INTRODUCTION

The Federal Maritime Commission response dealt with 
the distinctive treatment of Hawaii under Federal 
laws or Federal Maritime Commission Policies, Rules 
and Regulations.

The only Federal Maritime Commission regulations 
which have special application to Hawaii are those 
which result from and are required by federal law. 
Even these regulations do not affect only Hawaii; 
they also apply to the State of Alaska and the 
other locales which engage in domestic offshore 
trade with the United States mainland, for example, 
Puerto Rico and Guam.

There are two major Acts of Congress which would 
result in different treatment for Hawaii.

- The first is the Intercoastal Shipping Act of 
1933, as amended ((46 U.S.C. §843-848) mentioned 
neither in the Hawaii or continental United 
States computer printout). This Act gives the 
Federal Maritime Commission regulatory authority 
over common carriers by water who operate between 
ports on the U. S. mainland and ports in Hawaii, 
Alaska and the U. S. offshore territories or 
possessions, which include, as mentioned, Puerto 
Rico and Guam.

- The second major Act is the Transportation Act 
of 1940, which became Part III of the Inter­
state Commerce Act ((49 U.S.C. §901-923) neither 
mentioned in the Hawaii or continental United 
States Computer printout). This Act gives the 
Interstate Commerce Commission (ICC) regulatory 
authority over common carriers by water who 
operate between ports located in different mainland 
states, for example, between ports in Oregon and 
ports in California.

When these two Acts became law, Alaska and Hawaii 
were not states. Jurisdiction over port-to-port 
common carriage by water was apportioned between 
the ICC and FMC along statehood lines: The ICC 
regulated common carriage by water between the



States and the FMC regulated common carriage by water 
between the United States and its territories and 
possessions.

Since Alaska and Hawaii were treated as territories 
common carriers operating between ports in the United 
States and ports in Alaska or Hawaii were under the 
jurisdiction to the FMC.

When the question of statehood for Alaska came before 
Congress in 1957, Congress decided that it would cause 
less disruption to preserve FMC jurisdiction over common 
carriers operating between ports in Alaska and ports in 
the ’’lower 48” than to transfer such jurisdiction to the 
ICC. (S. Repl N. 1163, 85th Cong. 1st Sess. 29 (1957)). 
Therefore, Section 27(b) of the Alaska Statehood Act of 
1958 provided that the FMC would retain jurisdiction 
over such carriers (72 Stat. 339, 351 (1958)). However, 
Section 27(b) did not include water carriers operating 
on the inland waterways of Alaska; those water carriers, 
which had been unregulated before statehood since the 
ICC has no jurisdiction in territories, became subject 
to Part III of the Interstate Commerce Act.

The same scheme was followed for Hawaii.

- ’’Section 18(a) of the Hawaii Statehood Act 
(PL 86-3 (73 Stat. 4,12 (1959)), reads as 
follows: Nothing contained in this Act 
shall be construed as depriving the Federal 
Maritime Board of exclusive jurisdiction 
heretofore conferred on it over common carriers 
engaged in transportation by water between o
any port in the State of Hawaii and other 
ports in the United States, or possessions, 
or as conferring on the Interstate Commerce 
Commission jurisdiction over transportation 
by water between any such ports”.

Since there are no navigable inland waterways in Hawaii, 
there are no water carriers which became subject to the ICC’s 
jurisdiction when Hawaii became a state. Water carriers 
operating solely in interstate transportation between 
the Islands became subject to regulation by the State of 
Hawaii.

Thus, Hawaii and Alaska differ from the other 48 states 
in that the FMC, rather than the ICC, regulates any 
port-to-port common carriage by water in their interstate 
commerce.



PROVISIONS OF DIFFERENTIATION

PROVISION I:

The Shipping Act of 1916 (46 U.S.C. §801-842), the 
basic statute enforced by the FMC, only statutory 
authority for rate jurisdiction over port-to-port 
water carriage.

- The division of jurisdiction between the ICC 
and the FMC does not apply if a common carrier 
by water operating between the mainland 48 
states and Alaska or Hawaii has an arrangement 
with another common carrier (usually motor 
or rail, but sometimes water) providing for 
inland transportation of cargo.

- Arrangements of this sort, whereby two or more 
carriers establish a through route comprised 
of two or more local routes individually served 
by the carriers, are frequent because of the 
advantages they present to both carriers and 
shippers.

- Many of the water carriers’ potential customers 
are not located in port cities which may be 
served directly. In order to reach these 
customers, the carriers often find that it is 
desirable to make some provisions for inland 
transportation.

- From the shippers’ point of view it is desirable 
to simply pay a single rate for the overall 
movement and not be confronted with an individual 
contract for each segment of the route from 
origin to destination. Rates for such a through 
service may be published in one of several ways; 
carriers usually publish a through rate which 
applies from origin to destination and which may 
be either a combination of local rates, separately 
published, or a joint rate.

Thus Section I of the Shipping Act (46 U.S.C. §801), 
defines ’’common carrier by water” as ”a common carrier 
by water in foreign commerce or a common carrier by 
water in interstate commerce on the high seas or 
Great Lakes on regular routes from port-to-port”.

The problem is that the act does not address itself



PROVISION I: (continued)

to arrangements between water carriers or between 
water carriers and carriers in other modes providing 
for inland services beyond port areas.

- The Act is silent in regards to arrangements 
between carriers concerning pickup and delivery 
services within port areas.

- At the same time, Section 33 of the Shipping Act 
(46 U.S.C. §832), prohibits the FMC from 
exercising concurrent jurisdiction with the 
ICC. This means that the FMC cannot accept 
tariffs covering transportation services which

- the ICC regulates and for which the ICC accepts 
tariffs filed pursuant to the Interstate Commerce 
Act. That Act authorizes the filing of through 
rates covering joint arrangements between common 
carriers by water and rail, motor and other water 
common carriers.

PROVISION II;

Concerning joint arrangements between common carriers 
by water and inland rail common carriers, the Inter­
state Commerce Act does not specifically authorize 
the filing of a through rate for such an arrangement, 
but does authorize an arrangement which is functionally 
similar. .

- Section 1(1)(a) of the Act (49 U.S.C. 81), states 
in part: The provisions of this chapter shall 
apply to common carriers engaged in -

> (a) the transportation of...property...partly
by railroad and partly by water when both 
are used under a common control, management 
or arrangement for a continuous carriage 
or shipment...

From one State or Territory of the United 
States...to any other State or Territory 
of the United States...but only insofar 
as such transportation... takes place 
within the United States.

Common carriers subject to Part I are empowered to 
establish joint rates by Section 1(4) of the Act 
(49 U.S.C, §1 (4), and the ICC is given authority 
over such rates by Section 15(3) (49 U.S.C. §15 (3)). 
The courts have held that the language ’’partly by



PROVISION II: (continued)

railroad and partly by water when both are used 
under a common control, management, or arrangement 
for a continuous carriage or shipment” does cover 
a rail/water joint rate for through movement of goods. 
There is in that situation a "common arrangement for 
a continuous carriage". (Interstate Commerce Commission 
v. Goodrich Transit Co., 224 U.S. 194 (1912) ; Nelson 
v. Agwilines, Inc., 777 F. Supp. 4 9 7 (S.D. N.Y. 19 46) 
The Agwilines case also held that, under such an arrange­
ment, ICC jurisdiction falls within that jurisdiction 
for purposes of the joint service.

THEREFORE, UNDER SECTION 1(1)(a), THE ICC HAS EXERCISED 
JURISDICTION, BOTH BEFORE AND AFTER HAWAII BECAME A 
STATE, OVER COMMON CARRIERS BY WATER OPERATING BETWEEN 
THE MAINLAND UNITED STATES AND HAWAII (AND ALASKA) TO 
THE EXTENT THAT THE OPERATIONS OF SUCH CARRIERS INCLUDE 
ARRANGEMENTS WITH RAIL CARRIERS REGULATED BY THE ICC 
FOR THE THROUGH MOVEMENT OF CARGO TO OR FROM INLAND 
POINTS.

- The FMC recently rules that Section 1(1)(a) does 
not give the ICC exclusive jurisdiction over a 
rail/water joint service between the mainland 
and Puerto Rico, and that the water carrier 
participating in such a service must file a 
tariff with the FMC showing the division between 
rail and water rates. (Docket No. 77-55, Trailer 
Marine Transport Corp - Joint Single Factor Rates, 
Puerto Rican Trade, 1£ S.R.R. 181 (F.M.C., March 15, 
1978. Trailer Marine Transport has appealed the 
Commission’s decision to the United States Court 
of Appeals for the District of Columbia.)

PROVISION III:

The ICC is authorized to accept tariffs covering 
a joint route arrangement between water common carriers 
by Section 306 of the Interstate Commerce Act (49 U.S.C.§906).

The sections of the Interstate Commerce Act governing 
arrangements for through carriage between common 
carriers by water and motor carriers regulated by Part II 
of the Act, and between common carriers by water and 
other such carriers regulated by Part III of the Act, 
are quite similar and can be discussed together. Section 
216(c) of the Interstate Commerce Act (49 U.S.C. §316(c)), 
states in part:



PROVISION III: (continued)

- Common carriers of property by motor vehicle 
may establish reasonable through routes and 
joint rates...with common carriers by railroad 
and/or water...As used in this subsection, the 
term ’’common carriers by water” includes water 
common carriers subject to the Shipping Act of 
1916, as amended, or the Intercoastal Shipping 
Act of 1933, as amended (including persons who 
hold themselves out to transport goods by water 
but who do not own or operate vessels) engaged 
in the transportation of property in interstate 
or foreign commerce between Alaska or Hawaii 
on the one hand, and, on the other States of 
the Union, and through routes and joint rates 
so established... shall be subject to the pro­
visions of this chapter.

THE ICC IS AUTHORIZED TO ACCEPT TARIFFS COVERING A 
JOINT ROUTE ARRANGEMENT BETWEEN A MOTOR CARRIER AND 
A COMMON CARRIER BY WATER BY SECTION 217 OF THE ACT 
(49 U.S.C. §317) .

- Section 305(b) of the Interstate Commerce Act 
(49 U.S.C. §905(b)) states in part: Common 
carriers by water subject to this chapter may 
also establish reasonable through routes and 
joint rates, charges, and classifications with 
common carriers by water subject to the Shipping 
Act of 1916, as amended, or the Intercoastal 
Shipping Act, 1933, as amended (including persons 
who hold themselves out of transport goods but 
who do not own or operate vessels) engaged in 
the transportation of property in interstate 
of foreign commerce between Alaska or Hawaii on 
the one hand, and, on the other, the other States 
of the Union, and such through routes and joint 
rates... shall be subject to the provisions of 
this chapter.

PROVISION IV:

Another area of FMC regulation relevant to the project 
is that of freight forwarders and non-vessel-operating 
common carriers (NVOCC's).

- A freight forwarder subject to FMC jurisdiction 
under Section 44 of the Shipping Act, 1916, 
facilitates the dispatching of shipments by, 
for example, preparing and processing the



PROVISION IV: (continued)

the underlying documents (such as bills of lading, 
dock receipts, export declarations and delivery 
orders), coordinating the movement of the cargo 
to shipside, and booking space on vessels for 
the cargo. (46 U.S.C. §841 (b)).

- A NVOCC, however, as a common carrier, receives 
cargo from the general public in a port area, 
issues bills of lading covering movement of the 
cargo to its intended overseas destination, and 
then contracts with a water carrier to transport 
the cargo to its destination.

- THE DIFFERENCE BETWEEN A FREIGHT FORWARDER AND 
A NVOCC UNDER THE SHIPPING ACT IS THAT A FORWARDER 
NEVER ISSUES A BILL OF LADING WHEREBY HE ASSUMES 
RESPONSIBILITY FOR THE SAFE AND PROPER TRANSPORT 
OF CARGO; A FORWARDER IS INSTEAD A FACILITATOR 
OR MEDIATOR BETWEEN CARRIER AND SHIPPER.

A Shipping Act NVOCC is not subject to ICC jurisdic­
tion because its arrangement with the water carrier 
is not a joint arrangement offering a through route 
to or from inland points; NVOCC offers only port-to-port 
service. SINCE HAWAII AND ALASKA ARE THE ONLY STATES 
TO WHICH FMC REGULATED NVOCC’S OFFER SERVICE, THEY 
ARE UNDER A DIFFERENT REGULATORY JURISDICTION THAN 
THE 48 CONTIGUOUS STATES.

There is a functional equivalent of an NVOCC which 
operates under ICC jurisdiction. This is the ’’Part IV 
freight forwarder”, regulated by the ICC under Part IV 
of the Interstate Commerce Act (49 U.S.C. 81001-1022).

- Like a Shipping Act NVOCC, but unlike a Shipping 
Act forwarder, the ’’Part IV freight forwarder" 
holds himself out to the public as a common 
carrier and assumes responsibility for the 
transportation of property (49 U.S.C. §1002(a)(5)).

- A company operating in a port area such as
San Francisco may be a "Part IV freight forwarder" 
subject to ICC jurisdiction for certain shipments, 
rather than an FMC—regulated NVOCC, if it utilizes 
the services of ICC-regulated motor, rail or water 
carriers to a significant degree (Hawaiian Express 
Service, Inc. vs. Pacific Hawaiian Terminals, Inc., 
492 F.2d 865 (9th Cir. 1974)).



PROVISION IV: (continued)

- Also under Section 418 of the Interstate Commerce 
Act (49 U.S.C. §1018), a ’’Part IV forwarder” may 
utilize the services of common carriers by water 
operating between the mainland and Hawaii (or 
Alaska) in contracting for the movement of cargo 
between inland points on the mainland and Hawaii. 
Such an arrangement would not remove the water 
carrier from FMC jurisdiction since, again, the 
arrangement between the carrier and the ’’Part IV 
forwarder” would not constitute a through route.

PROVISION V:

In reference to the above, Hawaii’s State Department 
of Transportation mentioned the Jones Act of June 5, 1920. 
THIS ACT PROHIBITS THE TRANSPORT OF CARGO OR PASSENGERS 
ON A FOREIGN VESSEL BETWEEN U.S. PORTS.

The State Department of Transportation believes that 
because there are no longer any U.S. registered 
passenger vessels it would be wise to waive this law, 
at least in the case of passengers transported between 
U.S. ports.

SUMMARY:

Thus, the ICC has jurisdiction over common carriers 
by water operating between the contiguous 48 states 
and Hawaii (and Alaska) to the extent that the operations 
of such carriers include arrangements with motor or 
other water carriers for the through movement of cargo 
to or from inland points. This jurisdiction even 
extends to operations where the motor, or other 
connection carrier, portion of the ’’through” movement 
is limited to pickup and delivery services within 
a port area. Even though such services are only 
incidental to an essentially port—to—port cargo 
movement, two United States Courts of Appeals have 
ruled that jurisdiction over the entire movement lies 
with the ICC (Alaska Steamship Co. vs FMC, 399 F. 2d 
623 (9th Cir. 1968); Sea-Land Service, Inc. vs FMC, 
404 F,2d 824 (D.C. CirTT^WT

The FMC has jurisdiction over the rates charged for 
pickup and delivery of cargo within a port area only 
where the charge for such services is subsumed in the 
rate filed with the FMC by the ocean carrier, that is, 
when the ocean carrier and the ICC-regulated connecting 
carrier do not publish a joint rate or combination of



SUMMARY: (continued)

rates and the ICC carrier is not named in the ocean 
carrier’s FMC tariff (Matson Navigation Company­
Container Freight Tariffs, 7 F .M. C. 480 (1963)).

As demonstrated by these provisions, there is little 
or no practical difference between ocean cargo 
movements including pickup and delivery service which 
are regulated by the ICC, and those which are regulated 
by the FCC. The construction of the tariff has 
far more to do with where the tariff is filed than any 
substantive difference in the services offered.

Since the ICC has jurisdiction over almost all services 
to Hawaii involving through movements of cargo to or 
from inland points on the mainland United States, Hawaii 
is not treated differently from the other states 
(including Alaska) with regard to federal regulation 
of such services. But in the FMC’s opinion, it is 
questionable whether that is beneficial to Hawaii. 
The division between the FMC and the ICC of federal 
regulatory jurisdiction over surface cargo transportation 
to Hawaii creates potential obstacles to efficient 
and effective regulation. Specifically, the FMC 
mentions a concern raised by them and Matson. Matson 
Navigation Company’s port-to-port service to Hawaii 
is regulated by the FMC. If another carrier decided 
to enter the Hawaii offshore trade, it could avoid 
the FMC in favor of the ICC regulation by simply 
constructing all its tariffs on a through-route, 
joint-rate basis, in conjunction with ICC-regulated 
motor, rail, or water carriers. There would then be 
two carriers competing against each other for cargo 
moving to and from Hawaii, but regulated by two 
different federal agencies, each with its own views 
on the proper methods by which adequacy of service 
and reasonableness of rates should be measured.
Although that is not the present situation in Hawaii 
trade, there were two such carriers operating between 
1969 and 1972, when Seatrain Lines offered a service 
to Hawaii which was almost exclusively under ICC 
jurisdiction, while Matson Navigation Company offered 
its FMC-regulated service.

In the opinion of the FMC, truly effective regulation 
could be achieved if the ICC has jurisdiction over 
the motor, rail, or connecting water carrier portion 
of a joint through cargo movement to Hawaii (or 
Alaska), and the FMC had jurisdiction over the ocean 
carrier portion.



SUMMARY: (continued)

Such a regulatory scheme, which follows the pattern 
presently in place in U.S. foreign commerce, would 
give regulatory jurisdiction over each portion of 
a through route to the federal agency with the 
expertise on that particular portion, and would 
eliminate the potential for competing ocean carriers 
having the option of submitting to substantially 
different regulatory disciplines.

The FMC response concludes with a list of statutes 
which, though not enforced or administered by the 
FMC, are commerce or transportation related and 
make particular mention of Hawaii:

19 U.S.C. §1309;
26 U.S.C. §4262 (c) (1);
46 U.S.C. §1156, 1175-1177, 1183, 1192 and 1204;
47 U.S.C. §222(a) (10) and;
49 U.S.C. §85.
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May 9, 1978

Mr. Richard J. Daschbach
Chairman
Federal Maritime Commission
Washington, D.C. 20573

Dear Dick:

I would appreciate receiving a detailed report 
from your agency as to the existence of any 
particular federal laws, agency policies, or 
rules and regulations which treat the State of 
Hawaii or its residents in a manner different to 
that of the other forty-nine states.

Although I realize the potential magnitude of my 
request, your assistance in providing me with 
as comprehensive a report as possible would be 
most appreciated. ,

The purpose behind my request is to see whether 
or not legislative modifications would be appropriate.

Aloha,

DANIEL K. INOUYE
United States Senator

DKI:jmpl
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May 19, 1978

Honorable Daniel K. Inouye 
United States Senate 
Washington, D.C. 20510 

Dear Senator Inouye:

This is to acknowledge receipt of your letter dated 

May 9, 1978, requesting a report on the manner in which any 

regulatory laws/programs, etc., may treat the State of 

Hawaii, in a distinct or different manner. As soon as a 

report can be assembled, it will be promptly forwarded.

Sincerely,

Richard J. Daschbach
Chairman
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May 31, 1978

Mr. Richard J. Daschbach
Chairman
Federal Maritime Commission
Washington, D.C. 20573

Dear Dick:

I wish to acknowledge receipt of your recent communication 
in response to my request for a review of whether any of 
your agency’s policies or regulations treat Hawaii in a manner 
different from our mainland states.

I look forward to receiving your more detailed forthcoming 
report.

Aloha,

DANIEL K. INOUYE
United States Senator

DKI:jmpl
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The Honorable Daniel K. Inouye 
United States Senate 
Washington, D. C. 20510

Dear Senator Inouye:

Subject: Distinctive Treatment of Hawaii Under Federal Laws or 
Federal Maritime Commission Policies, Rules or Regula­
tions.

I am pleased to submit the following response to your letter of May 9, 1978, in 
which you requested a detailed report from the Federal Maritime Commission 
(FMC) as to the existence of any federal laws, agency policies, or rules or regula­
tions which treat the State of Hawaii or its residents in a manner different from 
the other 49 states.

The only FMC regulations which have special application to Hawaii are those which 
result from and are required by federal law. Even these regulations do not affect 
only Hawaii; they also apply to the State of Alaska and the other locales which 
engage in domestic offshore trade with the United States mainland, for example, 
Puerto Rico and Guam.

There are two major Acts of Congress which could result in different treatment for 
Hawaii. The first is the Intercoastal Shipping Act of 1933, as amended (46 U.S.C. 
§§843 - 848). That Act gives the FMC regulatory authority over common carriers 
by water who operate between ports on the U.S. mainland and ports in Hawaii, 
Alaska and the U.S. offshore territories or possessions, which include, as I have 
already mentioned, Puerto Rico and Guam. The second major Act is the 
Transportation Act of 1940, which became Part III of the Interstate Commerce Act 
(49 U.S.C. §§901 - 923). That Act gives the Interstate Commerce Commission (ICC) 
regulatory authority over common carriers by water who operate between ports 
located in different mainland states, for example, between ports in Oregon and 
ports in California.

When those two Acts became law, Alaska and Hawaii were not states. Jurisdiction 
over port-to-port common carriage by water was apportioned between the ICC and 
FMC along statehood lines: the ICC regulated common carriage by water between 
the States and the FMC regulated common carriage by water between the United 
States and foreign nations, and also between the United States and its territories 
and possessions. Since Alaska and Hawaii were treated as territories, common
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carriers operating between ports in the United States (then, of course, comprised of 
the 48 mainland states) and ports in Alaska or Hawaii were under the jurisdiction of 
the FMC. When the question of statehood for Alaska came before it in 1957, 
Congress decided that it would cause less disruption to preserve FMC jurisdiction 
over common carriers operating between ports in Alaska and ports in the ’’lower 48” 
than to transfer such jurisdiction to the ICC. (S. Rep. No. 1163, 85th Cong., 1st 
Sess. 29 (1957).) Therefore, Section 27(b) of the Alaska Statehood Act of 1958 
provided that the FMC would retain jurisdiction over such carriers. (72 Stat. 339, 
351 (1958).) However, Section 27(b) did not include water carriers operating on the 
inland waterways of Alaska; those water carriers, which had been unregulated 
before statehood since the ICC has no jurisdiction in territories, became subject to 
Part UI of the Interstate Commerce Act.

The same scheme was followed for Hawaii. Section 18(a) of the Hawaii Statehood 
Act (73 Stat. 4, 12 (1959)), reads as follows:

Nothing contained in this Act shall be construed as depriving 
the Federal Maritime Board of the exclusive jurisdiction 
heretofore conferred on it over common carriers engaged in 
transportation by water between any port in the State of 
Hawaii and other ports in the United States, or possessions, 
or as conferring on the Interstate Commerce Commission 
jurisdiction over transportation by water between any such 
ports.

Since there are no navigable inland waterways in Hawaii, there are no water 
carriers which became subject to the ICC’s jurisdiction when Hawaii became a 
state. Water carriers operating solely in intrastate transportation between the 
Islands became subject to regulation by the State of Hawaii.

Thus, Hawaii and Alaska differ from the other 48 states in that the FMC, rather 
than the ICC, regulates any port-to-port common carriage by water in their 
interstate commerce.

This division of jurisdiction, however, does not apply if a common carrier by water 
operating between the mainland 48 states and Alaska or Hawaii has an arrangement 
with another common carrier (usually motor or rail, but sometimes water) providing 
for inland transportation of the cargo. As you know, arrangements of this sort, 
whereby two or more carriers establish a through route comprised of two or more 
local routes individually served by the carriers, are frequent because of the 
advantages they present to both carriers and shippers. Many of the water carriers’ 
potential customers are not located in port cities which may be served directly. In 
order to reach these customers, the carriers often find that it is desirable to make 
some provision for inland transportation. From the shippers’ standpoint, it is 
desirable to simply pay a single rate for the overall movement and not be
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confronted with an individual contract for each segment of the route from origin to 
destination. Rates for such a through service may be published in one of several 
ways; carriers usually publish a through rate which applies from origin to destina­
tion and which may be either a combination of local rates, separately published, or 
a joint rate.

The Shipping Act, 1916 (46 U.S.C. §§801 - 842), the basic statute enforced by the 
FMC, provides statutory authority only for rate jurisdiction over port-to-port water 
carriage. Thus, Section 1 of the Act (46 U.S.C. §801), defines "common carrier by 
water" as "a common carrier by water in foreign commerce or a common carrier by 
water in interstate commerce on the high seas or Great Lakes on regular routes 
from port to port." The Act does not address itself to arrangements between water 
carriers or between water carriers and carriers in other modes providing for inland 
services beyond port areas. In fact, the Act is silent with respect to arrangements 
between carriers concerning pickup and delivery services within port areas. At the 
same time, Section 33 of the Shipping Act (46 U.S.C. §832), prohibits the FMC from 
exercising concurrent jurisdiction with the ICC. This means that the FMC cannot 
accept tariffs covering transportation services which the ICC regulates and for 
which the ICC accepts tariffs filed pursuant to the Interstate Commerce Act. That 
Act authorizes the filing of through rates covering joint arrangements between 
common carriers by water and rail, motor and other water common carriers.

Concerning joint arrangements between common carriers by water and inland rail 
common carriers, the Interstate Commerce Act does not specifically authorize the 
filing of a through rate for such an arrangement, but does authorize an 
arrangement which is functionally similar. Section l(l)(a) of the Act (49 U.S.C. §1) 
states in part: .

The provisions of this chapter shall apply to common 
carriers engaged in —

(a) the transportation of . . . property . . . partly by railroad 
and partly by water when both are used under a common 
control, management, or arrangement for a continuous 
carriage or shipment ... —

From one State or Territory of the United States ... to any 
other State or Territory of the United States . . . but only 
insofar as such transportation . . . takes place within the 
United States."

Common carriers subject to Part 1 are empowered to establish joint rates by 
Section 1(4) of the Act (49 U.S.C. §1(4)), and the ICC is given authority over such 
rates by Section 15(3) (49 U.S.C. §15(3)). The courts have held that the language
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"partly by railroad and partly by water when both are used under a common control, 
management, or arrangement for a continuous carriage or shipment" does cover a 
rail/wate; joint rate for through movement of goods. There is in that situation a 
"common arrangement for a continuous carriage.” (Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U.S. 194 (1912); Nelson y. Agwilines, Inc., 
70 F. Supp. 497 (S.D. N.Y. 1946).) The Agwilines case also held that, under such an 
arrangement, a water carrier not ordinarily under ICC jurisdiction falls within that 
jurisdiction for purposes of the joint service.

Therefore, under Section l(l)(a), the ICC has exercised jursidiction, both before and 
after Hawaii became a state, over common carriers by water operating between 
the mainland United States and Hawaii (and Alaska) to the extent that the 
operations of such carriers include arrangements with rail carriers regulated by the 
ICC for the through movement of cargo to or from inland points.!/

The sections of the Interstate Commerce Act governing arrangements for through 
carriage between common carriers by water and motor carriers regulated by Part II 
of the Act, and between common carriers by water and other such carriers 
regulated by Part IH of the Act, are quite similar and can be discussed together. 
Section 216(c) of the Interstate Commerce Act (49 U.S.C. 5316(c)), states in part:

Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates ... with common 
carriers by railroad and/or water. ... As used in this sub­
section, the term "common carriers by water” includes 
water common carriers subject to the Shipping Act, 1916, as 
amended, or the Intercoastal Shipping Act of 1933, as 
amended (including persons who hold themselves out to 
transport goods by water but who do not own or operate 
vessels) engaged in the transportation of property in inter­
state or foreign commerce between Alaska or Hawaii on the 
one hand, and, on the other, the other States of the Union, 
and through routes and joint rates so established . . . shall 
be subject to the provision of this chapter.

The ICC is authorized to accept tariffs covering a joint route arrangement between 
a motor carrier and a common carrier by water by Section 217 of the Act (49 U.S.C.
§317).

1/ The FMC recently ruled that Section l(l)(a) does not give the ICC exclusive 
jurisdiction over a rail/water joint service between the mainland and Puerto 
Rico, and that the water carrier participating in such a service must file a 
tariff with the FMC showing the divisions between rail and water rates. 
Docket No. 77-55, Trailer Marine Transport Corp. - Joint Single Factor 
Rates, Puerto Rican"Trade, 18 S.R.R. 181 (F.M.C., March 15, 1978). Trailer 
Marine Transport has appealed the Commission’s decision to the United States 
Court of Appeals for the District of Columbia.
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Section 305(b) of the Interstate Commerce Act (49 U.S.C. §905(b)) states in part:

„ Common carriers by water subject to this chapter may also 
establish reasonable through routes and joint rates, charges, 
and classifications with common carriers by water subject to 
the Shipping Act, 1916, as amended, or the Intercoastal 
Shipping Act, 1933, as amended (including persons who hold 
themselves out to transport goods but who do not own or 
operate vessels) engaged in the transportation of property in 
interstate or foreign commerce between Alaska or Hawaii 
on the one hand, and, on the other, the other States of the 
Union, and such through routes and joint rates . . . shall be 
subject to the provisions of this chapter.

The ICC is authorized to accept tariffs covering a joint route arrangement between 
water common carriers by Section 306 of the Act (49 U.S.C. §906).

Thus, the ICC also has jurisdiction over common carriers by water operating 
between the mainland U.S. and Hawaii (and Alaska) to the extent that the 
operations of such carriers include arrangements with motor or other water 
carriers for the through movement of cargo to or from inland points. This juris­
diction even extends to operations where the motor, or other connecting carrier, 
portion of the "through” movement is limited to pickup and delivery services within 
a port area. Even though such services are only incidental to an essentially port- 
to-port cargo movement, two United States Courts of Appeals have ruled that 
jurisdiction over the entire movement lies with the ICC. (Alaska Steamship Co. v. 
FMC, 399 F.2d 623 (9th Cir. 1968); Sea-Land Service, Inc, y. FMC, 404 F.2d 824 
(D.C. Cir. 1968).) The FMC has jurisdiction over the rates charged for pickup and 
delivery of cargo within a port area only where the charge for such services is 
subsumed in the rate filed with the FMC by the ocean carrier, that is, when the 
ocean carrier and the ICC-regulated connecting carrier do not publish a joint rate 
or combination of rates and the ICC carrier is not named in the ocean carrier’s 
FMC tariff. Matson Navigation Company - Container Freight Tariffs, 7 F.M.C. 480 
(1963). As you can see, there is little or no practical difference between ocean 
cargo movements including pickup and delivery service which are regulated by the 
ICC, and those which are regulated by the FMC. The construction of the tariff has 
far more to do with where the tariff is filed than any substantive difference in the 
services offered.

Since the ICC has jurisdiction over almost all services to Hawaii involving through 
movements of cargo to or from inland points on the mainland United States, Hawaii 
Is not treated differently from the other states (including Alaska) with regard to 
federal regulation of such services. But in my opinion, it is questionable whether 
that is beneficial to Hawaii. The division between the FMC and the ICC of federal
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regulatory jurisdiction over surface cargo transportation to Hawaii creates 
potential obstacles to efficient and effective regulation. For example, Matson 
Navigation Company’s port-to-port service to Hawaii is regulated by the FMC. If 
another carrier decided to enter the Hawaii offshore trade, it could avoid the FMC 
in favor of ICC regulation by simply constructing all its tariffs on a through-route, 
joint-rate basis, in conjunction with ICC-regulated motor, rail, or water carriers. 
There would then be two carriers competing against each other for cargo moving to 
and from Hawaii, but regulated by two different federal agencies, each with its 
own views on the proper methods by which adequacy of service and reasonableness 
of rates should be measured. Although that is not the present situation in the 
Hawaii trade, there were two such carriers operating between 1969 and 1972, when 
Seatrain Lines offered a service to Hawaii which was almost exclusively under ICC 
jurisdiction, while Matson Navigation Company offered its FMC-regulated service. 
In my opinion, truly effective regulation could be achieved if the ICC had 
jurisdiction over the motor, rail, or connecting water carrier portion of a joint 
through cargo movement to Hawaii (or Alaska), and the FMC had jurisdiction over 
the ocean carrier portion. Such a regulatory scheme, which follows the pattern 
presently in place in U.S. foreign commerce, would give regulatory jurisdiction over 
each portion of a through route to the federal agency with the expertise on that 
particular portion, and would eliminate the potential for competing ocean carriers 
having the option of submitting to substantially different regulatory disciplines.

The last area of FMC regulation relevant to your inquiry is that of freight 
forwarders and non-vessel-operating common carriers (NVOCC’s). A freight 
forwarder subject to FMC jurisdiction under Section 44 of the Shipping Act, 1916 
facilitates the dispatching of shipments by, for example, preparing and processing 
the underlying documents (such as bills of lading, dock receipts, export declarations 
and delivery orders), coordinating the movement of the cargo to shipside, and 
booking space on the vessel for the cargo. (46 U.S.C. §841(b).) An NVOCC, 
however, as a common carrier, receives cargo from the general public in a port 
area, issues bills of lading covering movement of the cargo to its intended overseas 
destination, and then contracts with a water carrier to transport the cargo to its 
destination. The difference between a freight forwarder and an NVOCC under the 
Shipping Act is that a forwarder never issues a bill of lading whereby he assumes 
responsibility for the safe and proper transport of cargo; a forwarder is instead a 
facilitator or a mediator between carrier and shipper.

A Shipping-Act NVOCC is not subject to ICC jurisdiction because its arrangement 
with the water carrier is not a joint arrangement offering a through route to or 
from inland points; the NVOCC offers only port-to-port service. Since Hawaii and 
Alaska are the only states to which FMC-regulated NVOCC’s offer service, they 
are under a different regulatory jurisdiction than the 48 mainland states.
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There is a functional equivalent of an NVOCC which operates under ICC 
jurisdiction. This is the ’’Part IV freight forwarder,” regulated by the ICC under 
Part IV of the Interstate Commerce Act (49 U.S.C. §§1001 - 1022). Like a Shipping 
Act NVO£C, but unlike a Shipping Act forwarder, the "Part IV freight forwarder" 
holds himself out to the public as a common carrier and assumes responsibility for 
the transportation of property. (49 U.S.C. §1002(a)(5).) A company operating in a 
port area such as San Francisco may be a "Part IV freight forwarder" subject to 
ICC jurisdiction for certain shipments, rather than an FMC—regulated NVOCC, if it 
utilizes the services of ICC-regulated motor, rail or water carriers to a significant 
degree. (Hawaiian Express Service, Inc, y. Pacific Hawaiian Terminals, Inc., 492 
F.2d 865 (9th Cir. 1974).)2/ Also, under Section 418 of the Interstate Commerce 
Act (49 U.S.C. §1018), a "Part IV forwarder” may utilize the services of common 
carriers by water operating between the mainland and Hawaii (or Alaska) in 
contracting for the movement of cargo between inland points on the mainland and 
Hawaii. Such an arrangement would not remove the water carrier from FMC 
jurisdiction since, again, the arrangement between that carrier and the "Part IV 
forwarder" would not constitute a through route.

That concludes my report on federal laws and FMC regulations which have special 
(though not unique) application to Hawaii. You may also wish to review the 
following statutes which, though not enforced or administered by the FMC, are 
commerce- or transportation-related and make particular mention of Hawaii:

19 U.S.C. §1309,;
26 U.S.C. §4262(c)(l);
46 U.S.C. §§1156, 1175-1177, 1183, H92 and 1204;
47 U.S.C. §222(a)(10), and
49 U.S.C. §85.

I hope I have been responsive to your request. Please let me know if I can be of any 
further assistance.

Chairman

2/ The ICC has ruled that common carriers subject to Parts I, II and ID of the 
Interstate Commerce Act may not enter into joint rates and through routes 
with FMC—regulated NVOCC’s. Investigation Into Status of Freight 
Forwarders, 339 I.C.C. 711 (1971); International Joint Rates and Through 
Routes, 346 I.C.C. 688, 700 (1974^ This would preclude a company from 
acting as both an FMC-regulated NVOCC and an ICC-regulated Part IV 
forwarder on the same shipment, since many such operators are qualified to 
be either on different shipments.



June 30r 1978

Mr* Richard J. Daschbach 
Chairman
Federal Maritime Commission
Washington/ D. C. 20573

Dear Dick;

I wish to thank you very much for your prompt response 
to my request for a detailed review of whether any of 
your agency’s policies or regulations treat Hawaii in 
a manner different from our Mainland states.

Your consideration and cooperation in this matter is 
most appreciated. I am deeply grateful for your 
assistance in providing me with the comprehensive 
and detailed report, for I realize the extensive time 
and energy it took to perform this task.

If I can be of any assistance to you in the future, 
please do not hesitate to let me know.

Aloha,

DANIEL K. INOUYE
United States Senator
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