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EI needs 2 copies of the speech that was
delivered by EI at the IRS this morning,
One copy for EI files and one copy to
IRS. VI spoke with George Bradley and
was told if copy was going to be sent to
Bradley to pls address as follows:
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STATEMENT BY THE HONORABLE SPARK M. MATSUNAGA
BEFORE THE INTERNAL REVENUE SERVICE PANEL ON
PROPOSED ENERGY TAX CREDIT REGULATION
WASHINGTON, D. C.
THURSDAY, DEceMBER 4, 1980
[ APPRECIATE THIS OPPORTUNITY TO COMMENT ON THE PROPOSED
INVESTMENT CREDIT REGULATION FOR ENERGY PROPERTY.
THE CONGRESS ENACTED THE ENErRGY Tax AcT oF 1978 AS ONE
PART OF A UNIFIED NATIONAL ENERGY PROGRAM. THE PURPOSE OF THAT
PROGRAM SHOULD BE FOREMOST IN MIND WHEN INTERPRETING AND
ADMINISTERING THE TAX PROVISIONS. QUR EXCESSIVE RELIANCE ON
OIL IMPORTS AND THE INABILITY TO SATISFY DOMESTIC NATURAL GAS
DEMAND WITH DOMESTIC SUPPLY POSE A SERIOUS THREAT TO OUR ECONOMY
AND NATIONAL SECURITY. TO REDUCE DEMAND FOR OIL IMPORTS AND TO

INDUCE CONVERSION FROM CONVENTIONAL FUELS TO ALTERNATIVE ENERGY,

THE CONGRESS ESTABLISHED THESE NEW TAX INCENTIVES.

I TAKE SPECIAL INTEREST IN THESE TAX INCENTIVES FOR TWO

REASONS. THE ENERGY TAX ACT NEARLY DIED IN THE FINANCE COMMITTEE,

BECAUSE OF THE OPPOSITION TO THE CRUDE OIL EQUALIZATION TAX AND THE




OIL AND NATURAL GAS USER EXCISE TAX. THE BILL WAS REVIVED AT MY
URGING THAT THE COMMITTEE FOCUS ON TAX INCENTIVES FOR ALTERNATIVE
ENERGY DEVELOPMENT. THE COMMITTEE BILL AND SENATE BILL ADOPTED
MANY OF THE CREDITS IN THE HOUSE BILL AND VARIOUS NEW CREDITS
WERE ADDED; MANY OF THESE PROVISIONS WERE RETAINED IN THE FINAL
CONFERENCE BILL. ALSO, I COSPONSORED THE ORIGINAL ALTERNATIVE
ENERGY TAX CREDIT BILLS WITH SENATORS BoB PACkwooD AND
ABRAHAM RIBICOFF WHICH BECAME PART OF THE CRUDE O1L WINDFALL
PRoFIT TAx AcT.

CONGRESS INTENDED THAT THE ENERGY TAX CREDITS WOULD

ENCOURAGE BUSINESSES TO DEVELOP AND UTILIZE ALTERNATIVE DOMESTIC

ENERGY., CERTAINLY, THE APPLICATION OF THE TAX INCENTIVES MUST

COME WITHIN THE PURVIEW OF THE STATUTE. AT THE SAME TIME, A
RESTRICTIVE INTERPRETATION WHICH IMPAIRS THE EFFECTIVENESS OF THE
TAX INCENTIVES SHOULD BE AVOIDED. A CONSTRUCTION OF THE STATUTORY
PROVISIONS WHICH INHIBITS THE OPERATION OF THE ENERGY TAX CREDITS
WOULD FRUSTRATE THE CONGRESSIONAL INTENTION IN THE ENERGY TAX AcT.

FOR THIS REASON, [ STRONGLY URGE YOUR CAREFUL CONSIDERATION




OF THE PUBLIC COMMENTS ON THE PROPOSED REGULATIONS. THE EFFECT
OF THE TAX INCENTIVES ON BUSINESS OPERATIONS WILL DETERMINE THE
SUCCESS OR FAILURE OF THE LEGISLATION, AND THE PUBLIC TESTIMONY
WILL INDICATE THE SUCCESS OR FAILURE OF THE STATUTE AS
IMPLEMENTED BY THE PROPOSED REGULATORY INTERPRETATION,
LET ME DRAW YOUR ATTENTION SPECIFICALLY TO THE PROPOSED

REGULATION PROVISION FOR WIND AND SOLAR ENERGY PROPERTY,
POLLUTION CONTROL EQUIPMENT, HANDLING AND PREPARATION EQUIPMENT,

AND GEOTHERMAL EQUIPMENT.

FIRST, THE PROPOSED REGULATION INTERPRETS SOLAR AND WIND

ENERGY PROPERTY TO EXCLUDE EQUIPMENT THAT TRANSMITS ELECTRICITY
DERIVED FROM SOLAR OR WIND ENERGY. WHERE THE CONGRESS WANTED
TO EXCLUDE TRANSMISSION PROPERTY, IT EXPRESSLY PROVIDED SUCH A
LIMITATION, FoR EXAMPLE, SecTION 48(1)(13) oF THE INTERNAL
REVENUE CODE AS AMENDED, DEFINES "QUALIFIED HYDROELECTRIC
GENERATING PROPERTY” TO MEAN IN PART “EQUIPMENT FOR INCREASED
CAPACITY TO GENERATE ELECTRICITY BY WATER (UP TO, BUT NOT

INCLUDING, THE ELECTRICAL TRANSMISSION STAGE)...” SUCH EXPRESS
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STATUTORY LIMITATION IS NOT FOUND IN SEcTION 48(1)(4) DEFINITION
OF SOLAR AND WIND ENERGY PROPERTY, AND THE LEGISLATIVE HISTORY
EXPRESSLY INCLUDES TRANSMISSION EQUIPMENT.

SOLAR AND WIND ELECTRIC GENERATING SITES ARE NORMALLY
DISTANT FROM ESTABLISHED ELECTRICAL TRANSMISSION GRIDS.
TRANSMISSION LINES FOR SOLAR AND WIND GENERATED ELECTRICITY

COMPRISE A SIGNIFICANT COST FOR SOLAR AND WIND DEVELOPMENT, AND

THE CONGRESS SOUGHT TO ENCOURAGE SUCH INVESTMENT WITH A TAX CREDIT

FOR ALL GENERATION EQUIPMENT INCLUDING TRANSMISSION LINES. IT IS
THEREFORE URGED THAT YOU DELETE FROM THE FINAL REGULATIONS ANY
LIMITATION WHICH WOULD EXCLUDE TRANSMISSION LINES.

SECOND, THE PROPOSED REGULATION MAY BE READ TO REQUIRE
THAT THE ALTERNATIVE ENERGY PROPERTY (IN CONNECTION WITH THE
ELIGIBLE POLLUTION CONTROL EQUIPMENT OR IN CONNECTION WITH THE
ELIGIBLE HANDLING AND PREPARATION EQUIPMENT) ITSELF QUALIFY FOR
THE ENERGY PERCENTAGE AS SECTION 38 PROPERTY IN ORDER FOR THE

POLLUTION CONTROL OR PREPARATION AND HANDLING EQUIPMENT TO QUALIFY

FOR THE CREDIT.




I AM ESPECIALLY CONCERNED WITH THIS PROVISION, SINCE I
ARGUED FOR THE CONFERENCE PROVISION WITH THE HAWAIIAN AGRICULTURAL
INDUSTRY IN MIND. MR. GEORGE GRUBB REPRESENTING THE HAWAII SUGAR
PLANTERS ASSOCIATION WILL LATER DISCUSS THE PRECISE IMPACT OF THE
PROPOSED REGULATION ON ALTERNATIVE ENERGY DEVELOPMENT IN AGRICULTURE.

THE STATUTORY PROVISION DOES NOT REQUIRE THAT THE POLLUTION
CONTROL OR PREPARATION AND HANDLING EQUIPMENT BE INSTALLED WITH
ALTERNATIVE ENERGY EQUIPMENT WHICH ITSELF QUALIFIES FOR THE ENERGY
TAX CREDIT. SecTIioN 48(1)(3)(A)(vi) AND (VII) ONLY REQUIRE THAT
POLLUTION CONTROL EQUIPMENT AND HANDLING AND PREPARATION
EQUIPMENT BE INSTALLED ON OR IN CONNECTION WITH THE EQUIPMENT

"DESCRIBED” IN THE PRECEDING CLAUSES. ALTERNATIVE ENERGY PROPERTY

“DESCRIBED” IN THE PRIOR CLAUSES, MAY OR MAY NOT QUALIFY FOR THE

ENERGY PERCENTAGE AS SECTION 38 PROPERTY, DEPENDING ON THE
PLACED IN SERVICE RULE OR QUALIFIED PROGRESS PAYMENT RULE BEING
MET IN THE SPECIFIED TIME FRAME. BUT AGAIN, THE STATUTE DOES
NOT REQUIRE THAT THE UNDERLYING PROPERTY ITSELF QUALIFY FOR THE

ENERGY CREDIT.




THE CONGRESS SOUGHT TO ENCOURAGE THE INVESTMENT IN PROPERTY,

DIRECTLY AND INDIRECTLY RELATED TO FACILITIES ENABLING OUR SHIFT
FROM RELIANCE ON CONVENTIONAL FUELS TO ALTERNATIVE ENERGY. T0
LESSEN THE COST FOR THIS SHIFT, THE CONGRESS EXTENDED THE CREDIT
TO POLLUTION CONTROL EQUIPMENT AND PREPARATION AND HANDLING
EQUIPMENT,

WHERE THE CONGRESS WANTED TO EXCLUDE POLLUTION CONTROL
EQUIPMENT INSTALLED ON PREEXISTING EQUIPMENT, IT SPECIFICALLY
PROVIDED SUCH LIMITATION, SeEcTIoN 48(1) (3)(C) EXPRESSLY
DISQUALIFIES POLLUTION CONTROL EQUIPMENT INSTALLED ON OR IN
CONNECTION WITH ALTERNATIVE ENERGY PROPERTY USING COAL AS OF
OcToBER 1, 1978, AND REQUIRED BY POLLUTION CONTROL STANDARDS AS
oF OctoBer 1, 1978, Now, ALTERNATIVE ENERGY PROPERTY USING
CoAL As oF OctoBer 1, 1978, 1s NoT SECTION 38 PROPERTY TO QUALIFY
FOR THE ENERGY PERCENTAGE. IF POLLUTION CONTROL EQUIPMENT WERE
INSTALLED IN CONNECTION WITH SUCH FACILITY USING COAL AS OF
OctoBerR 1, 1978, AND SUCH POLLUTION CONTROL EQUIPMENT WERE NOT

REQUIRED BY POLLUTION CONTROL STANDARDS, AS OF OcToBer 1, 1978,




IT WOULD QUALIFY FOR ENERGY PERCENTAGE., THIS RESULT INTENDED BY
THE STATUTE WOULD BE REVERSED AND SecTioN 48(1)(3)(C) wouLD BE
RENDERED SUPERFLUOUS BY THE PROPOSED REGULATION. THIS ADVERSE
RESULT FOLLOWS FROM THE PROPOSED REGULATION'S MISCONSTRUING OF
THE STATUTE.

SOME CONFUSION MAY ARISE FROM THE LEGISLATIVE REPORTS.
THE REPORTS ARE NOT CONSISTENT IN THE DESCRIPTION OF THE DIFFERENT
CATEGORIES. THE ORIGINAL HOUSE REPORT CONTAINED TWO CREDITS:

AN ENERGY TAX CREDIT AND A 100 PERCENT CREDIT AGAINST THE OIL

AND GAS USER EXCISE TAX. ALTHOUGH THE EXCISE TAX AND EXCISE TAX

CREDIT WERE DELETED FROM THE CONFERENCE BILL, THE EXCISE TAX
CREDIT CATEGORIES WERE RETAINED FOR THE ENERGY TAX CREDIT
PROVISION., THE LEGISLATIVE REPORTS ARE FAR FROM CLEAR AND THE
STATUTORY LANGUAGE MUST BE FOLLOWED. [T IS URGED THAT
RESTRICTIONS NOT IMPOSED BY THE STATUTE BE AVOIDED AND THE
PROPOSED REGULATION BE CLARIFIED AS TO THIS POINT.,

THIRD, THE PROPOSED REGULATION DEFINES GEOTHERMAL EQUIPMENT

TO INCLUDE ONLY EQUIPMENT SPECIALLY ADAPTED TO USE GEOTHERMAL




ENERGY, THE PROPOSED REGULATION ALSO EXCLUDES EQUIPMENT HAVING
DUAL USE OF GEOTHERMAL AND NONGEOTHERMAL ENERGY.

THE CONGRESS WAS AWARE OF DIRECT GEOTHERMAL APPLICATION IN
INDUSTRIAL AND COMMERCIAL OPERATIONS AS WELL AS INDIRECT
GEOTHERMAL APPLICATION TO GENERATE ELECTRICITY. EQUIPMENT TO USE
GEOTHERMAL ENERGY MAY BE IDENTICAL OR DISSIMILAR TO EQUIPMENT

UTILIZING CONVENTIONAL ENERGY, DEPENDING ON THE PARTICULAR WELL

AND THE PARTICULAR APPLICATION. FOR EXAMPLE, A NONCORROSIVE

GEOTHERMAL SOURCE WILL NOT REQUIRE SPECIAL METAL PARTS. THE
IMPEDIMENT TO GEOTHERMAL DEVELOPMENT IS NOT SIMPLY THE NEED FOR
SPECIALLY DESIGNED EQUIPMENT, BUT THE RISKY INVESTMENT OF

EQUIPMENT IN EARTHQUAKE PRONE AND VOLCANIC AREAS AS WELL AS THE
UNCERTAIN RECORD OF GEOTHERMAL UTILIZATION. IT IS THUS URGED

THAT THE RESTRICTIVE LANGUAGE BE DELETED FROM THE FINAL REGULATION,

THANK You.




