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PREFACE

This statement of the California law of water rights was prepared as
part of the revision of ‘‘Selected Problems in the Law of Water Rights
in the West,”” which was issued in 1942 as Miscellaneous Publication
418 of the United States Department of Agriculture. The completed
revision will comprise an over-all discussion of water rights law for the
17 Western States. This over-all discussion will be followed by separate
statements for each of the States concerned. If practicable, the separate
for each State is to be issued in advance of publication of the complete
revision.

This study reported here was prepared by the author under a co-
operative arrangement with the Office of the General Counsel of the
United States Department of Agriculture. The State Engineer of Cali-
fornia cooperated with the Department by publishing the separate for
his State. The legal staff of the State Engineer’s Office, under the
leadership of Henry Holsinger, cooperated by making an exhaustive
review of the preliminary manuscript and offering numerous sugges-
tions which were of material help in completing the final draft.

On July 5, 1956, while the manuseript of this study was in press, the
Office of the California State Engineer was abolished and its functions
pertaining to water and dams were transferred to two newly created
agencies of the State Government. All such functions, including super-
vision over distribution of water in watermaster service areas, but ex-
cluding those hereinafter specified, were vested in a Department of
Water Resources. The functions so excluded were vested in a State
Water Rights Board, that is: control of the acquisition of rights by
appropriation, assistance to the courts in the adjudication of water
rights, and administration of legislation applicable to southern Cali-
fornia counties concerning extraction of ground water. Harvey O.
Banks, previously State Engineer, became Director of the Department
of Water Resources. The first members of the State Water Rights
Board are Henry Holsinger, Chairman, John B. Evans, and W. P.
Rowe.

(3)







TABLE OF CONTENTS

Page
STATE WATER POLICY______ 11
CONSTITUTIONAL AMENDMENT OF 1928_______________ 12
Purpose of the Amendment_______________________________ 13
Validity of the Amendment_______________________ _______ 14
Effect Upon Water Rights____ . ____ _____________ 16
WATERCOURSES __ 21
CHARACTERISTICS OF WATERCOURSE________________ 21
Elements of Watercourse_____________________________ - 21
Classification of Flood ¥lows_____________________________ 25
Collateral Questions Respecting Watercourses______________ 28
PROPERTY RIGHTS IN WATER___________ 36
‘Water Flowing in Natural Streamn _______________________ 36
‘Water Reduced to Possession by Means of Artificial
Struetures __________ 38
THE DUAL SYSTEMS OF WATER RIGHTS______________ 40
Water Rights Doctrines in California______________________ 40
Establishment of the Appropriation Doctrine_______________ 41
Establishment of the Riparian Doectrine____________________ 52
Operation of the Dual Systems__________________ _________ 55
APPROPRIATION OF WATER___________________________ 67
Waters Subject to Appropriation_________________________ 67
‘Who May Appropriate Water________________ ___________ 70
Relation of Land to Appropriation of Water________________ 71
Rightsof Way___________________ 77
Methods of Appropriating Water__________________________ 86
Restrictions Upon the Right to Appropriate Water__________ 101
Completion of Appropriation_____________________ ________ 108
THE APPROPRIATIVE RIGHT __________________________ 119
Property Characteristies _______________________________ 120
Elements of the Appropriative Right______________________ 130
Relative Rights of Senior and Junior Appropriators________ 154
Inchoate Rights ____________________ __________________ 160
EXERCISE OF THE APPROPRIATIVE RIGHT___________ 162
Diversion and Daistribution Works_____ . ________________ 162
Efficiency of Practices___________________________________ 170
Rotation in Use of Water________________ ______________ 173
Preferences in Use of Appropriated Water_________________ 173
Changes in Exercise of Rights____________________________ 175




TABLE OF CONTENTS—Continued
Page
THE RIPARIAN RIGHT__________ 178
Accrual of the Right___________________ ________________ 179
Property Characteristies ________________________________ 181
Riparian Lands _____________________ 196
Riparian Proprietors . ___________________ 204
Waters to Which Riparian Rights Attach__________________ 209
Measure of the Riparian Right____________________________ 218
Purpose of Use of Water________________________________ 235
Storage of Water_________________ ___ _____ 246
Exercise of the Riparian Right__________________________ 247
THE PUEBLO WATER RIGHT__________________________ 256
Origin ___________ o 256
Question of Local Law_____________ _____________________ 257
Extent of the Pueblo Water Right__________ - _________ 268
PROTECTION OF WATER RIGHTS . 262
Appropriative Rights _______ 262
Riparian Rights _______________________ 272
Burden of Proof_____________ _______ 282
LLOSS OF WATER RIGHTS ___________ _ _____ _____ 284
Character of Right____________ 284
Abandonment ___._____________ ____________ ____________ 285
Statutory Forfeiture ____________________________________ 291
Abandonment and Forfeiture Distinguished . _______________ 297
Adverse Possession and Use______________________________ 298
Estoppel __________ o 343
ADJUDICATION OF WATER RIGHTS ___________________ 348
Suits to Adjudicate Water Rights________________________ 348
Reference by Court to State Water Rights Board___________ 356
Statutory Adjudieation Procedure________________________ 360
Modifieation of Decrees__________________________________ 362
ADMINISTRATION OF WATER RIGHTS ________________ 363
INTERSTATE MATTERS ________  __ __ ___ _________ 364
Interstate Streams _____________________________________ 364
Colorado River Controversies____________________________ 367
DIFFUSED SURFACE WATERS ___________________________ 371
CHARACTERISTICS OF DIFFUSED SURFACE WATERS 371
Origin __________ 371
Sitwation __________________ 372
Duration ________ . _____________ __________313
RIGHTS OF LANDOWNERS _______ ____ _____ ______ 373
Drainage and Obstruction of Flow________________________ 373
Rights of Use_______________ 382




TABLE OF CONTENTS—Continued

Page

SALVAGED AND DEVELOPED WATERS __________________ 383
COMPARISONS ___ 383
Physical Distinetions . ______ 383
Rights of Use__________________ I e 383
SALVAGED WATERS ___ 384
DEVELOPED WATERS ____ 385
Waters Added to a Stream . _____________________________ 385
Spring Waters and Ground Waters________________________ 386
WASTE, SEEPAGE, AND RETURN WATERS _______________ 387
WASTE AND SEEPAGE WATERS________ ______________ 387
Rights of Owners of Lands of Origin________________ __ 387
Rights of Users of Waste and Seepage Waters______________ 390
RETURN WATERS ______ 392
Statutory Appropriability . ______________________________ 392
Return Waters Within the Watershed. . ____________________ 392
Return Flow From Foreign Waters_______________________ 393
Return Waters in International Stream___________________ 401
SPRING WATERS ____ ____ 402
NATURE OF SPRING WATERS_________ 402
Definition of Spring__________________ 402
Property Characteristies ________________________________ 402
RIGHTS OF USE________ — S 403
Springs Tributary to Watercourses.______________________ 403
Springs Not Flowing From Land on Which Located_________ 407
Springs on Public Lands________________________________ 409
Sources of Spring Water________________________________ 413
LOSS OF SPRING WATER RIGHTS _______ 416
Prescription _______________ 416
Estoppel _______________________ e 417
GROUND WATERS __________ 418
CLASSIFICATION ____ 419
DEFINITE UNDERGROUND STREAMS__________________ 419
Characteristies ______________________ o ______ 419
Rightsof Use______________________ o ___ 420
UNDERFLOW OF SURFACE STREAMS__________________ 422
Characteristies ___________________ 422
Rights of Use . _________ 423

(7)




)

TABLE OF CONTENTS—Continued

PERCOLATING WATERS _____
Nature of Percolating Waters____________________________
Rights of Use as Property _________________ ______________
Former Doctrine of Rightsof Use_________________________
The California Doctrine of Correlative Rights______________
Appropriation of Surplus Percolating Waters
Effect of Constitutional Amendment of 1928

ARTESIAN WATERS
Rights of Use_____________ ____ oo
Artesian Wells ____

SOME FEATURES OF CONTROL AND USE OF

GROUND WATERS ________
Public Regulation of Water Wells ._______________________
Statutes Relating to Overdrawn Ground Water Supplies

in Specified Areas___________ ______ o __
Exercise of Ground Water Rights_________________________
Protection of Ground Water Rights_______________________
Adjudication of Ground Water Rights_____________________
Loss of Ground Water Rights_____________________________
Coordination of Rights in Common Supply_________________

INTERCONNECTED WATER SUPPLIES

SURFACE WATERS
Watercourse ___ ____
Portions of Watercourse_________________________________
Watercourse and Tributary Springs______________________
Watercourse and Diffused Surface Waters_________________

GROUND WATERS
Percolating Water ______________________________________
Percolating Water and Underflow of Stream_______________

SURFACE WATERS AND GROUND WATERS____________
Watercourse and Tributary Ground Water_________________
Watercourse and Escaped Percolating Water_______________
Spring and Tributary Ground Water______________________

IN GENERAL

CASES CITED _____________

CALIFORNIA SUPREME COURT.________________________
CALIFORNIA DISTRICT COURTS OF APPEAL
OTHER STATES
FEDERAL ________
UNITED STATES SUPREME COURT
ENGLISH




