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IN THE UNITED STATES DISTRICT COURT

"FOR THE DISTRICT OF HAWAII

- 77-0365

WALTER L. RITTE, Jr. and ) CIVIL NO.
RICHARD W. SAWYER, Jr., )
)
Plaintiffs, )
)
vs. )
‘ )
JIMMY CARTER, President )
of the United States of )
America and W. GRAHAM )
CLAYTOR, Jr., Secretary )
of the Navy, )
)
pefendants. ) ~ FILED IN THE
) UNITED STATES DISTRICT COURT
) _ DISTRICT OF HAWAII
- . SEP1519

) at:::.;.l.;‘.o’clock an CH!NNmI%’M

L(s) Leim%ﬁ?“f?AFf”ﬁ£1;;Q§ff

-

EXECUTIVE ORDER 10436
- URDER—F0—SHOW—CADEE—

SUMMONS

HYMAN M. GREENSTEIN #211
WAYNE D. PARSONS #1685
1316 Ala Moana Building
1441 Kapiolani Boulevard
Honolulu, Hawaii 96814
Telephone: 941-2211

Attorneys for Plaintiffs

ATTEST: A Trus Cony
WALTER A.7.H. ¢ N

Cldrx,. Unitced & .
Coury, Disiric/ ,..
By I¥¢zotdoaet C“F.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

WALTER L. RITTE, Jr. and
RICHARD W. SAWYER, Jr.,

CIVIL NO.

‘Plaintiffs,

vVsS. P

of the United States of
America and W. GRAHAM
CLAYTOR, Jr., Secretary of
the Navy,

)

)

)

)

)

)

JIMMY CARTER, President )
)

)

)

)

)

Defendants. )
)

.

COMPLAINT

Plaintiffs, above-named, file this Complaint under
the Federal Declaratory Judgment Act, 28 United States
Code, Section 2201,

1. This Court has further jurisdiction pursuant
to 28 U.S.C, Section 1346(a)(2) against the above-named
Defendants.

2. Plaintiffs are, and have been at all times,
residents of the State of Hawaii and bring this suit on
behalf of themselves and all the people of the State of
Hawaii.

3. Defendant Jimmy Carter is sued herein in his
capacity as President of the United States of America,
and as Commander-in-Chief of the armed forces of the United
States of America.

4, Defendant W. Graham Claytor, Jr. is sued herein

in his capacity as Secretary of the United States Navy.

-



5.- The amount of controversy exceeds TEN THOUSAND
DOLLARS ($10,000.00), exclﬁsive of interest and costs.

6. On February 20, 1953, President Eisenhower
signed Executive Order 10436 which reserved the Island of
Kahoolawe for use of the United States for navél purposes,
subject to the terms and conditions specified in the
Executive Order (a copy of said Executive Order is attached
hereto, as Exhibit "A", and incorporated by reference herein.)

7. Under the express terms of Executive Order 10436,
the people of Hawaii were given the right to "enter and
inspect the island to ascertain the extent of forest cover,
erosion, and animal life thereon, and to sow or plant
suitable gras;;s and plants under a program of soil
conservation..."

8. Under the express terms of Executive Order 10436,
the Navy has a duty to affirmatively maintain a program of
soil conservation and return the Island of Xahoolawe to
a condition reasonably safe for human habitation for the
people of Hawaii.

9., Under the express terms of Executive Order 10436,
the Navy was given only a conditional use of the island and
the Secretary ofbthe Navy was to return the Island of
Kahoolawe to the State of Hawaii and the people of Hawaii
in good condition when the island was no longer needed by
the Navy.

10. The determination of when the Island of
Kahoolawe was no longer needed by the Navy was to be deter-
mined by the Secretary of the Navy and/or the President

of the United States.




1l1. Because Executive Order 10436 was the product
of the action of a president of the United States in a time
of war, the need for the Island of Kahoolawe by the Navy
ended on or about the time at which the Korean war ended.

12. Executive Order 10436 became null and void on
the date and at the time the Korean war ended or a reason-
able time thereafter.

13. The Secretary of the Navy, at the end of the
Korean war, or at any time thereafter, neither asked for
continued permission to use the Island of Kahoolawe for
Navy purposes, nor restored the island to a condition
suitable for use of the State and people of Hawaii.’

14, Iﬁ.1959 when the State of Hawaii was admitted
to the Unioﬁ, the Island of Kahoolawe was returned to the
State of Hawaii, both as a result of the expiration of
Executive Order 10436 prior to that time, as well as the |
express provisions of Section 5(b) of the Hawaii Admissions
Act, Public Law 86-3, 73 Stat. 4 (March 18, 1959),

15. Under the express terms of Section 5(e) of the
Hawaii Admissions Act, supra, the Secretary of the Navy had
an affirmative duty five years after statehood in 1959 to
file documentary evidence justifying a continued need for =
the use of Kahoolawe by the Navy, and the continued
existence, if at all, of Executive Order 10436.

16. The duty placed upon the Secretary of the Navy
as described in paragraph 15, supra, was jointly and
severally shared by the President of the United States
pursuant to Section 5(e), Hawaii Admissions Act, supra, as
well as the President's duty as Commander-in-Chief of the

armed forces of the United States.




17. The failure of the Secretary of the Navy to
declare Executi#e Order 10436 null and void and cease
naval use of the Island of Kahoolawe at the end of the
Korean Qar,and/or the failure of both the Secretafy of
the Navy and the President of the United States to comply
with the above-named sections of the Hawaii Admissions
Act, supra, each constitute independent breaches of a
duty owed to the State, the people of Hawaii, and these
Plaintiffs pursuant to law and equity.

18. The continued use of the Island of Kahoolawe

by the Navy is not authorized by Executive Order 10436 and

is in direct violation of the rights of the Plaintiffs herein

-n

as citizens of the State of Hawaii.

19. The Defendants, Secretary of the Navy and
President of the United States, above-named, have an
affirmative obligation to discontinue use of the Island of
Kahoolawe immediately and prepare the island to a suitable
condition for use of the State and people of Hawaii.

20. The Defendants, Secretary of the Navy and
President of the United States, above-named, have no
authority or control over access by citizens of the
State of Hawaii and the United States to the Island of
Kahoolawe.

21. The defendants above-named have consistently
and continuously violated the terms and conditions of
Executive Order 10436 and have acted without legal
authority, bringing great hardShip, insult, injury, and
infringement of constitutional freedom upon the Plaintiffs
herein, and in general, upon the people of Hawaii, as

follows:

7
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(a) Defendants have authorized their subordi-
nates, agents and employees to use the Island of Kahoolawe
for military "target practice" although there is no such
authoriza;;on in Executive Order 10436 or elsewhere; the
United States Navy having arrogated unto itself the right
and power to use said island for bombing and taréet
practice;

(b) Defendants have authorized their subordi-
nates, agents and employees to use the Island of Kahoolawe
for military "target practice" in violation of the express
conditions that there be a program of soil conservation
on the island; |

(;) Defendants have authorized their
subordinates, agents and employees to arrest and detain
persons lawfully entering and inspecting the island under
the terms and conditions of Executive Order 10436,
when Defendants have no authority to control access to
the Island of Kahoolawe and arrest and detain such persons
due to the expiration of the terms of Executive Order 10436;

(d) Defendants have not maintained an affirma-
tive program of soil conservation as required by Executive
Order 10436;

(e) Defendants have interfered and preVented
the people of Hawaii from planting grasses and plants which
they have the right to do under Executive Order 10436 and
pursuant to the title of the Island of Kahoolawe in the
State of Hawaii; and have forbidden the people of Hawaii
and these Plaintiffs from using adjacent waters for fishing
and the use of the air space above the island;

(f) Defendants have committed waste on the

Island of Kahoolawe;

<



{(g) Defendants have authorized their
subordinates, agents and employees to interfere with the
people of Hawaii, and specifically Plaintiffs above~named,
in their rgasohable attempts to prevent the Navy from
committing acts of waste on the Island of Kahoolawe; and

(h) Defendants have authorized their
subordinates, agents and employees to interfere with the
people of Hawaii, and specifically Plaintiffs above-
named, in their attempts to defend their interest in the
Island of Kahoolawe from the illegal and unauthorized acts
of the Navy, said interference being in violation of
the spirit of Executive Order 10436 and a violation of the
rights of the gtaﬁe and people of Hawaii, and Piaintiffs
herein, to the use of the Island of Kahoolawe.

22. That the continued use of the Island of
Kahoolawe by the Defendants above-named is a direct
violation of President Jimmy Carter's recent Declaration
of Human Rights.

WHEREFORE, Plaintiffs pray judgment against the
Defendants as follows:

1., For a declaratory judgment pursuant to 28 United
States Code Annotafed §2201 declaring and adjudicating:

(a) That it is no longer necessary and in
the public interest of the United States that the Island
of Kahoolawe, State of Hawaii, be taken and reserved for
the use of the United States for naval purposes;

(b) That the designation of said island as
a naval reservation cease and terminate;

(c) That bombing and target practice on said

island be terminated forthwith;




(d) That said island be returned to the
State of Hawaii or its people;

(e) That the Defendants have an affirmative
duty to conduct a program of soil conservation on the
Island of Kahoolawe;

(f) That the Defendants have no authority to
varrest and detain the people of Hawaii from entering.and
inspecting the Island of Kahoolawe;

(g) That the Defendants have no authority to
prevent the people of Hawaii from planting grasses and
plants on the Island of Kahoolawe;

(h} That the Defendants cannot commit any
acts of waste on ﬁhe Island and must cease all use of the
Island of Kahoolawe forthwith;

(i) That the people of Hawaii have the right
to prevent the Navy or any other party from using the
Island of Kahoolawe for military purposes, or committing
acts of waste on the Island of Kahoolawe;

(j) That the people of Hawaii have the right
to defend the Island of Kahoolawe against any unlawful
activity by the Defendants above-named; and

(k) The people of Hawaii are entitled to ~
exercise their rights under the Constitution of the United
States while present on the Island.

2. An order to show cause issue out of this
Court requiring Defendants to show cause, if any they
have, why the United States Navy should not be ordered
to terminate immediately and forthwith the bombing and
target practice being conducted by them and from any and

all use of the island as a naval reservation.




3. That a temporary injunétion issue herein
prohibiting the United States Navy, or any other branch
of the service, from further use of the Island of Kahoolawe
until the merits of this cause can be determined.

4;._That a permanent injunction issue out of this
Court permanently enjoining Defendants, their subordiﬁates,
agents, and employees, from further use of the Island of
Kahoolawe for any purposes whatsoever.

5. For attorney's fees and costs sustained herein.

Dated: Honolulu, Hawaii, this zu‘;day of September,
1977.

WALTER L. RITTE, Jr.
and RICHARD W. SAWYER, Jr.
Plaintiffs

-

STATE OF HAWAII

St St

CITY & COUNTY OF HONOLULU )

HYMAN M. GREENSTEIN, being first duly sworn on oath,
deposes and says: That he is attorney for Plaintiffs above
named; that he is duly authorized to sign this Complaint
on behalf of Plaintiffs; that he has read the within and
foregoing Complaint; knows the contents thereof and the
same 1s true to.the best of his knowledge, information, and

belief. ’/’
/ 7. M““
HYPAN M. %fﬁ?NSTEIN T

SUBSCRIBED and sworn to before me
this /5 day of September, 1977.

NOTARY PUBLIC, First Judicial
Circuit, State of Hawaii

My commission expires: 90622742¥7
/7
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£2), and 1204}, it {s hereby ordered that
any ncome, excess-profits, declared
wvalue exsess-prosits, capitz] stock, esizte,
o gift tax return for the vears 1943 to
1852, Inciveive, shall, during the Eighty-
third Conzress, b= opzn to inspection by
the Sennte Commiitse on Covernment
Operations or the culy zuthorized sub-
comriittee therea! in coanaciion with its
studles of the operation of Government
" sctivities at 21l levels with a view to de-
‘terminirg its economy =z2nd eficizrey,
subject to the conditions stated i the
Treasury cdecision® relading to the ige
spection of suzh retumns dy that Com-
mitlee, zpprc:ed by me this date,
This Execuiive oxder shaill ba effective
wpon its €lirs for puMlica‘ion in ths
.‘Eﬁm:. Rz¢iszzr.

Dvagcur D. Exsz.\-nowzs

‘.fm: Vmze Hovusy,
' Februery 6, 1553,

EXECUTIVE ORDER 10436

- RESERITNG K2 0OLaweE ISLAND, TERRITORY
OF Hawat, ¥¢x Tt Ust OF THE UNIiTED
STATES FOR NNival PURT0SES AND PLAC-
ING IT Exvzr THS JURISDICTION OF THE
SECRETIRY OF THE Navy

Title Q—Tho Prezident

PRI R T

amended by section 7 of the act of May
27, 1910, 36 Stat 447, it Is ordered 2s
'o’-‘ows'
- The Island of Zahoolawe, Territery

o?! ha rafl, excedt tidY poriion ta%en by
the Urilfed Stales .o. lightRouse nure
pcse;_pw:__?*sﬂl mation ‘\d-l&'..a ol rede
Tdary 3. 1928 is neredy ia%en zrad re-
served for iha u;g_oj_the United Staies
for naval o ourpeses, 2nd {3 placsd under
e jurisc.ciion o: ihe Secretzry of tne

2. The Secretary of the Navy shai™

vhin a rezscnable pericd following the
date of this order, eradicate from the is-
and all cloven-heoved animals, or shall
within such pericd and 2t 211 times there-
after whil2 the arca hereby rrierved ¢
any porhon thereof s under his jusis
diction take such steps 2s may be.ne:e.»-
sary to assure thai tlhie number of suen
animals on the island at aay given
time shall nct exceed two hunéred. J

3. The Territory of Hawzii shall have
the right, at its expense ana risk, at rea-
sonable intervals to enter and inspect the
{siand 1o ascertzin ihe e.;‘.sn': ol foress
cover, crosion, and animal iife thereon,
and to sow or plant svitable grasses and
plants under a pregram of soxl consar-

T

o)

vation: Provided, that such entrznce
and inspection shall not interfere unrea-

PR o S T

WHEREAS jt 2ppears necessary and

In the pubiic inlterest that the Island of
Kahooiawe, Territory of Hawail, which
comprises 2n area of approximately
forty-five souare miles, and which forms
a part of the public lands ceded and
transferred to the United Siates by the
Republic ¢f Hawaii under the joint reso-
Jution of anrezaticn of July 7, 1293, 30
Stat. 750, be tozen 2nd reserved for the
use of the Tniied States fer navel puir-
ses, except that pertion comprising
£n z2rea of 23.3 agres, more or less, here-
fofore taken for Eghthouse purrposes by
Proclamation No. 1327 of the President
of the United Siates dated February 3,
1828 145 Siat, 2827); and
WEHERSZAS It is c’.eemed cesirable and
fn the pubiic ir terest that provision be
made for the conduetinz el a programot
soi! conservalinm o the island while the
yeservalion mace herevy is in foree, and
thal the orea within suell reservation be
res.,o*er.i to o gcencition reasenadly vafe
for humean haditation when 1‘ is rno
‘on::er needed fom naval partases
- NOW TELZZTr ORI, by viv 'u'c_ ol the
autherity vezieZ in ma2 Ly secticn 91 ol
the act of-April 30, 1570, 21 S:iat, 153, 2¢

12

[

(TR, Part 428, 1

Poged2n

sonakly with activities of the Daporte
ment of the Navy or of the United States
Coast Guard .,

. When there is no longer a need for
the use of the area hereby reserved, or
any portion thereof, for naval p':.rpc~=s
of the Urited States, the Department of
the Navy shall so notify the Tcm'.ory of
Eawail, and sheall, upon seasonable re-|
guest of the Territory, rendey such area.
or such portion thereof, reasonably safe
for human habilution, without cost Lo
the Tesritory. Y,

DWwICHT D, EISENHOWER
Th"‘ Wiite Hoos
: Febma,v 20, 1533,

EXECUTIVE ORDER 0437
DIsSIGNATING THE HON2RADLE BonganTy
Or~1z T0 AcT, Undex Cerraiy CINCUM-
STANCES, AS JUDGCE OF TIT UNITED Sﬂ"’“
District CortrT rFom Toe IDis '""r:'r
Prerro Rice Dunixe Tizg Yea “53

By virtte of the autherity \'“tcd n
me by sc—ct‘.a:: 21 of the act entitled ~an
Aact 1o provide 2 c¢iviy wovernment fer
Puesto Rice, and for oihwer purposes™,
approved hinrch 2, ‘.'317 as amended by
section 20 of the neb ontitiad “An Act %

dak ada

.E'_X EC \'J-‘TH}C ORDGQ
7 © 43¢
Exvisir A
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
WALTER L. RITTE, JR. and
RICHARD W. SAWYER, JR.,
Plaintiffs,
vs CIVIL NO.
JIMMY CARTER, President
of the United States of
America and W. GRAHAM
CLAYTOR, Jr., Secretary
of the Navy,

- Defendants.

Nt Vst St Nt Nmatt et et gttt Vgt Nagalt St ? Nvmet vl

-y

ORDER TO SHOW CAUSE

Upon reading and filing the verified Complaint
herein, and good cause appearing therefor,

IT IS HEREBY ORDERED that Defendants JIMMY CARTER,
President of the United States of America, and W. GRAHAM
CLAYTOR, Jr., Secretary of the Navy, or their representatives,

appear before this Court on | , the day of

, 1977, at the hour of o'clock

.M. of that day to show cause, if any they have, why a

temporary restraining order, or a préliminary injhnctioh

should not issue herein as prayed, and that a copy of this
Order be served upon them and two copies each be served on
the United States Attorney for the District of Hawaii aﬁd

on the Attorney General of the United States of America.

DATED: Honolulu, Hawaii ;

U.S. DISTRICT JUDGE




CIV. 1a (2-64)
SUMMONS IN A CIVIL ACTION (Formerly D.C. Form No.i5a Rev. (8-49))

Hniteh‘ States Bistrirt Court

FOR THE

STRICT OF

*

CIVIL ACTION FILE No.

' WALTER L. RITTE, Jr. and . « y
f RICHARD W. SAWYER, Jry, JI = ‘3:-}‘ .
| | - R “
| =2 3 i
=T S E f r
.- | B I
s o 8 4 I Los = @ !
< i A2 ! Plaintiff s oS — ! SUMMONS -
YO t s )= : <
BN v R 3 e
i P ¢ i Yt | !
A -A X B Ll 3
RS JIMMY CARTER; President ®f = L=l b
~ % ‘am the United States of America 3= LEN 8
| ¥ and W. GRAHAM CLAYTOR, :rr., - I
. i B Secretary of the Navy, = y AR
e 1 | E | i
LR IS !
! i ; C g
| ! Defendant s | ioa 2
* ; : . 4 ) #7
| o T I

To the above named Defendant

You are hereby summoned and required to serve upon

AOFEIT—FUIIIE eduiiag ON{A T meLiCG 14 WGE phog DELx0W OfPCL [UOh ¥ OBIGH RIU{eE piuepdy 0L g pehaghe

HYMAN M. GREENSTEIN
[ervr] T T T T T T s T s e

‘i“plaintiff’s attorney , whoseaddress is 1316 Ala Moana Building
1441 Kapiolani Boulevard

Pl

CAGRGLINGH SUU 24000 £0 u6T0L0 136G O il
ATFACLIPGG SIY 24000 30 pa] Honolulu, Hawaii 96814 i

\)c‘uu ey RAULLE O ey
""n’.'.} ".','!’(.: Tom T Tt T }’f& T T N - -
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v e)SIKS._—L\\‘VZ L“‘l

summons: lupcm you exclusive of the day of serv1ce If you fai] to do S0, _}udgment by default vull be

taken against you for the relief demanded in the complaint.

Deputy Clerk.

Date: . [Seal of Court]

. NOTE:~This summons {8 issued pursuant to - Rule:4:of the Federall Rules af " Civil Procedures -




RETURN ON SERVICE OI' WRIT

I hereby certify and return, that on the

day of

19 )

I received. this*summons and-served it together. with:thecomplaint herein as-follows:
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Service ____  ___________
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. 1
Subseribed and sworn to before me,a  E

LR 0L

day of ¢
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United States Marshal.
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Note:—Affidavit required only if service is made by a person other than a United States Marshal or his Deputy.
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