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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

WALTER L. RITTE, Jr. and 
RICHARD W. SAWYER, Jr.,

Plaintiffs,
vs.

JIMMY CARTER, President 
of the United States of 
America and W. GRAHAM 
CLAYTOR, Jr., Secretary 
of the Navy,

Defendants.

CIVIL NO.
77-0365

FILED IN THE 
UNITED STATES DISTRICT COURT 

DISTRICT OF HAWAII

• SEP 151977
at.....(..(o1'clock

Q r i ' T n r  WfttKfrJUXJlwCHINN. CtERK

COMPLAINT
EXECUTIVE ORDER 10436
ORDER TO SHOW CAŪSi-

SUMMONS

HYMAN M. GREENSTEIN #211 
WAYNE D. PARSONS #1685 
1316 Ala Moana Building 
1441 Kapiolani Boulevard 
Honolulu, Hawaii 96814 
Telephone: 941-2211
Attorneys for Plaintiffs

ATTEST: A Trus Copy 
WALTER A.Y.H. C 'iNN 

C10TX.;? United ii. . j District



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF HAWAII

WALTER L. RITTE, Jr. and 
RICHARD W. SAWYER, Jr.,

CIVIL NO

* Plaintiffs,
vs.

JIMMY CARTER, President 
of the United States of 
America and W. GRAHAM 
CLAYTOR, Jr., Secretary of 
the Navy,

Defendants.

COMPLAINT

Plaintiffs, above-named, file this Complaint under 
the Federal Declaratory Judgment Act, 28 United States 
Code, Section 2201.

1. This Court has further jurisdiction pursuant 
to 28 U.S.C, Section 1346(a)(2) against the above-named 
Defendants.

2. Plaintiffs are, and have been at all times, 
residents of the State of Hawaii and bring this suit on 
behalf of themselves and all the people of the State of 
Hawaii.

3. Defendant Jimmy Carter is sued herein in his 
capacity as President of the United States of America,
and as Commander-in-Chief of the armed forces of the United 
States of America.

4. Defendant W. Graham Claytor, Jr. is sued herein 
in his capacity as Secretary of the United States Navy.



5. The amount of controversy exceeds TEN THOUSAND 
DOLLARS ($10,000.00), exclusive of interest and costs.

6. On February 20, 1953, President Eisenhower 
signed Executive Order 10436 which reserved the Island of 
Kahoolawe for use of the United States for naval purposes, 
subject to the terms and conditions specified in the 
Executive Order (a copy of said Executive Order is attached 
hereto, as Exhibit "A", and incorporated by reference herein.)

7. Under the express terms of Executive Order 10436,
the people of Hawaii were given the right to "enter and
inspect the island to ascertain the extent of forest cover,
erosion, and animal life thereon, and to sow or plant 
suitable grasses and plants under a program of soil 
conservation...”

3. Under the express terms of Executive Order 10436, 
the Navy has a duty to affirmatively maintain a program of 
soil conservation and return the Island of Kahoolawe to 
a condition reasonably safe for human habitation for the 
people of Hawaii.

9. Under the express terms of Executive Order 10436, 
the Navy was given only a conditional use of the island and 
the Secretary of the Navy was to return the Island of 
Kahoolawe to the State of Hawaii and the people of Hawaii 
in good condition when the island was no longer needed by 
the Navy.

10. The determination of when the Island of 
Kahoolawe was no longer needed by the Navy was to be deter­
mined by the Secretary of the Navy and/or the President 
of the United States.
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11. Because Executive Order 10436 was the product 
of the action of a president of the United States in a time 
of war, the need for the Island of Kahoolawe by the Navy 
ended on or about the time at which the Korean war ended.

12. Executive Order 10436 became null and void on 
the date and at the time the Korean war ended or a reason­
able time thereafter.

13. The Secretary of the Navy, at the end of the 
Korean war, or at any time thereafter, neither asked for 
continued permission to use the Island of Kahoolawe for 
Navy purposes, nor restored the island to a condition 
suitable for use of the State and people of Hawaii.

14. In 1959 when the State of Hawaii was admitted 
to the Union, the Island of Kahoolawe was returned to the 
State of Hawaii, both as a result of the expiration of 
Executive Order 10436 prior to that time, as well as the 
express provisions of Section 5(b) of the Hawaii Admissions 
Act, Public Law 86-3, 73 Stat. 4 (March 18, 1959).

15. Under the express terms of Section 5(e) of the 
Hawaii Admissions Act, supra, the Secretary of the Navy had 
an affirmative duty five years after statehood in 1959 to 
file documentary evidence justifying a continued need for 
the use of Kahoolawe by the Navy, and the continued 
existence, if at all, of Executive Order 10436.

16. The duty placed upon the Secretary of the Navy 
as described in paragraph 15, supra, was jointly and 
severally shared by the President of the United States 
pursuant to Section 5(e), Hawaii Admissions Act, supra, as 
well as the President's duty as Commander-in-Chief of the 
armed forces of the United States.
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17. The failure of the Secretary of the Navy to 
declare Executive Order 10436 null and void and cease 
naval use of the Island of Kahoolawe at the end of the 
Korean war. and/or the failure of both the Secretary of 
the Navy and the President of the United States to comply 
with the above-named sections of the Hawaii Admissions 
Act, supra, each constitute independent breaches of a 
duty owed to the State, the people of Hawaii, and these 
Plaintiffs pursuant to law and equity.

18. The continued use of the Island of Kahoolawe
by the Navy is not authorized by Executive Order 10436 and
is in direct violation of the rights of the Plaintiffs herein 
as citizens of the State of Hawaii.

19. The Defendants, Secretary of the Navy and 
President of the United States, above-named, have an 
affirmative obligation to discontinue use of the Island of 
Kahoolawe immediately and prepare the island to a suitable 
condition for use of the State and people of Hawaii.

20. The Defendants, Secretary of the Navy and 
President of the United States, above-named, have no 
authority or control over access by citizens of the 
State of Hawaii and the United States to the Island of 
Kahoolawe.

21. The defendants above-named have consistently 
and continuously violated the terms and conditions of 
Executive Order 10436 and have acted without legal 
authority, bringing great hardship, insult, injury, and 
infringement of constitutional freedom upon the Plaintiffs 
herein, and in general, upon the people of Hawaii, as 
follows:
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(a) Defendants have authorized their subordi­
nates, agents and employees to use the Island of Kahoolawe 
for military "target practice" although there is no such 
authorization in Executive Order 10436 or elsewhere; the 
United States Navy having arrogated unto itself the right 
and power to use said island for bombing and target 
practice;

(b) Defendants have authorized their subordi­
nates, agents and employees to use the Island of Kahoolawe 
for military "target practice" in violation of the express 
conditions that there be a program of soil conservation
on the island;

(c) Defendants have authorized their 
subordinates, agents and employees to arrest and detain 
persons lawfully entering and inspecting the island under 
the terms and conditions of Executive Order 10436,
when Defendants have no authority to control access to 
the Island of Kahoolawe and arrest and detain such persons 
due to the expiration of the terms of Executive Order 10436;

(d) Defendants have not maintained an affirma­
tive program of soil conservation as required by Executive 
Order 10436;

(e) Defendants have interfered and prevented 
the people of Hawaii from planting grasses and plants which 
they have the right to do under Executive Order 10436 and 
pursuant to the title of the Island of Kahoolawe in the 
State of Hawaii; and have forbidden the people of Hawaii 
and these Plaintiffs from using adjacent waters for fishing 
and the use of the air space above the island;

(f) Defendants have committed waste on the 
Island of Kahoolawe;
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(g) Defendants have authorized their 
subordinates, agents and employees to interfere with the 
people of Hawaii, and specifically Plaintiffs above-named, 
in their reasonable attempts to prevent the Navy from 
committing acts of waste on the Island of Kahoolawe; and

(h) Defendants have authorized their 
subordinates, agents and employees to interfere with the 
people of Hawaii, and specifically Plaintiffs above- 
named, in their attempts to defend their interest in the 
Island of Kahoolawe from the illegal and unauthorized acts 
of the Navy, said interference being in violation of
the spirit of Executive Order 10436 and a violation of the 
rights of the State and people of Hawaii, and Plaintiffs 
herein, to the use of the Island of Kahoolawe.

22. That the continued use of the Island of 
Kahoolawe by the Defendants above-named is a direct 
violation of President Jimmy Carter's recent Declaration 
of Human Rights.

WHEREFORE, Plaintiffs pray judgment against the 
Defendants as follows:

1. For a declaratory judgment pursuant to 28 United 
States Code Annotated §2201 declaring and adjudicating:

(a) That it is no longer necessary and in 
the public interest of the United States that the Island 
of Kahoolawe, State of Hawaii, be taken and reserved for 
the use of the United States for naval purposes;

(b) That the designation of said island as
a naval reservation cease and terminate;

(c) That bombing and target practice on said
island be terminated forthwith;
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(d) That said island be returned to the 
State of Hawaii or its people;

(e) That the Defendants have an affirmative 
duty to conduct a program of soil conservation on the 
Island of Kahoolawe;

(f) That the Defendants have no authority to 
arrest and detain the people of Hawaii from entering and 
inspecting the Island of Kahoolawe;

(g) That the Defendants have no authority to
prevent the people of Hawaii from planting grasses and
plants on the Island of Kahoolawe;

(h) That the Defendants cannot commit any
acts of waste on the Island and must cease all use of the
Island of Kahoolawe forthwith;

(i) That the people of Hawaii have the right 
to prevent the Navy or any other party from using the 
Island of Kahoolawe for military purposes, or committing 
acts of waste on the Island of Kahoolawe;

(j) That the people of Hawaii have the right 
to defend the Island of Kahoolawe against any unlawful 
activity by the Defendants above-named; and

(k) The people of Hawaii are entitled to 
exercise their rights under the Constitution of the United 
States while present on the Island.

2. An order to show cause issue out of this 
Court requiring Defendants to show cause, if any they 
have, why the United States Navy should not be ordered 
to terminate immediately and forthwith the bombing and 
target practice being conducted by them and from any and 
all use of the island as a naval reservation.
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3. That a temporary injunction issue herein • 
prohibiting the United States Navy, or any other branch
of the service, from further use of the Island of Kahoolawe 
until the merits of this cause can be determined.

4. That a permanent injunction issue out of this 
Court permanently enjoining Defendants, their subordinates, 
agents, and employees, from further use of the Island of 
Kahoolawe for any purposes whatsoever.

5. For attorney's fees and costs sustained herein. 
Dated: Honolulu, Hawaii, this day of September,

1977.
WALTER L. RITTE, Jr.
and RICHARD W. SAWYER, Jr.

Plaintiffs

M. G 
Their Atto

STATE OF HAWAII )
) SS:

CITY & COUNTY OF HONOLULU )
HYMAN M. GREENSTEIN, being first duly sworn on oath, 

deposes and says: That he is attorney for Plaintiffs above
named? that he is duly authorized to sign this Complaint 
on behalf of Plaintiffs; that he has read the within and 
foregoing Complaint; knows the contents thereof and the 
same is true to.the best of his knowledge, information, and 
belief.

SUBSCRIBED and sworn to before me 
this /S'7̂ -day of September, 1977,

/fL,NOTARY PUBLIC, First Judicial 
Circuit, State of Hawaii
My commission expires:
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£.0.10436 Tilto 3— Tho President
< t), and 1204), It Is hereby ordered that 
any income, excess-profits, declared 
Yilue cxcess-profits. capital stock, estate, 
or fU t tax return fcr the years 1945 to 
XS52. Inclusive, shall, during the Eighty- 
third Congress, be open to inspection by 
the Senate Committee on Government 
Operations or the duly authorized sub­
committee thereof in connection with its 
studies of the operation of Government 
activities at all levels with a view to de­
termining Its economy and efficiency, 
subject to the conditions stated in the 
Treasury decision1 relating to the in­
spection of such returns by that Com­
mittee, approved by me this date.

This Executive order shall be elective 
upon Its tling for publication in the 
l i n e u l  Bsetsrxa.

PWICHT D. EIS23THOWTJI
T h e  Vlmzz H o c s t ,February 6̂1353,

EXECUTIVE ORDER 10^36

JCescktxxg  X a h c o la w e  I sla n d , T esritcp.y  
o r  H a w a ii, res t h e  U se or th e  U n it e s  
S ta te s  tor  N aval P urposes  and  P lac­
in g  I t  U nder  th e  J u r is d ic t io n  or t h e  
S ecbetaxt  or t h e  N a v y

"WHEREAS it  appears necessary and in the public interest that the Island o f 
Kahoolawe, T errito ry  o f  Hawaii, which 
comprises an area o f approxim ately 
fo r ty - f iv e  square miles, and which form s 
a  p a rt  o f the public lands ceded and 
transferred to  the United States by the 
Republic o f Hawaii under the jo in t reso­
lu tion  o f annexation o f July 7, 1893. 30 
S ta t. 750, be taken and reserved fo r  th o 
use Of the United States fcr nave! rn r- 
poscs. except that portion comprising 
an area o f 23.3 acres, m ere or less, here­
to fo re  taken fc r  lighthouse purposes by 
Proclam ation No. 1307 o f the President 
o f the United States dated February 3, 
192S <45 Stat. 2537); ar.d 

W H EREAS it  is deemed desirable and 
In  the public interest that provision be 
m ade fo r  the conducting o f a program o f 
soil conservation on the island while the 
reservation made hereby is in force, and 
th a t the area w ithin such reservation be 
restored to a condition reasonably safe 
fo r  human habitation when it is no 
longer needed fo r  naval purposes:

- “ n o w . TKH R FFCRE. by virtu re of the 
authority vested in me bv section 91 of 
the act of-April 30. ItCO. 31 E:at. 152. as

» 20 CFH, ?irt 455. 
Poge 923

amended by section 7 of the act of May 
27, 1910, 36 Stat. 447, it is ordered zs 
follows:

1. TheIslandof ETahoolawe,Territory 
of K  a w aH~exc e ? t~ t h aV p o r t: ōh~ t5 k e n by 
the UratedJjmies l orTighthouse pur­
poses by Proclamation No. I&27 o f r  eb- 
r ia ry  3. 1923. is 'hereby~taken ar.d re­
served fo r jh e jn e . of "the United States 
for navai purposes, and is placed uncer 
the jurisdiction of the Secretary of the Navvi

2. The Secretary of the Navy shaUv 
within a reasonable period following the 
date of this order, eradicate from the is­
land all doven-hooved animals, or shall 
within such period and at all times there­
after while the area hereby rrrerved cr 
any portion thereof is under his juris­
diction take such steps as may be.neces­
sary to assure that the number of such 
animals on the Island at any given 
time shall net exceed two hundred. J

3. The Territory of Hawaii shall have 
the right, at its expense and risk, at rea­
sonable intervals to enter and inspect the 
island to ascertain the extent of fores; 
cover, erosion, and animal life thereon, 
and to sow’ or plant suitable grasses and 
plants under a program of soil conser­
vation: Provided, that such entrance 
and inspection shall not interfere unrea­
sonably with activities of the Depart­
ment of the Navy or of the United States 
Coast Guard. c4. When there is no longer a need fcr ’ 
the use of the area hereby reserved, or 
any portion thereof, for naval purposes 
of the United States, the Department of 
the Navy shall so notify the Territory of 
Hawaii, and shall, upon seasonable re- ‘ 
quest of the Territory, render such area, 
or such portion thereof, reasonably safe 
for human habitation, without cost to 
the Territory. J

D w ig h t  D . E ise n h o v/er  

T h e  W h it e  H o u se ,] February 20,1953,
EXECUTIVE ORDER *10437

Designating the Kcnorahle Senjamtn 
Ortiz to  Act, Under Certain Circum­
stances, as Judge or t it . United States 
D istrict Court fop. the D istrict or 
Puerto Rico During the Year 1953 
By virtue of the authority vested in 

me by section 41 of the act entitled “ An 
Act to provide a civil government fcr 
Puerto Rice, ar.d for oilier purposes**, 
approved March 2, 1217, as amended by 
section 20 of the act entitled "'An Act to

E L . X  E . C w f i i / i  O * o e *
/  o

*«»*r A



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF HAWAII

WALTER L. RITTE, JR. and 
RICHARD W. SAWYER, JR. ,

Plaintiffs,
vs

JIMMY CARTER, President 
of the United States of. 
America and W. GRAHAM 
CLAYTOR, Jr., Secretary 
of the Navy,

Defendants.

CIVIL NO.

ORDER TO SHOW CAUSE

Upon reading and filing the verified Complaint 
herein, and good cause appearing therefor,

IT IS HEREBY ORDERED that Defendants JIMMY CARTER, 
President of the United States of America, and W. GRAHAM 
CLAYTOR, Jr., Secretary of the Navy, or their representatives, 
appear before this Court on_________  , the_______ day of

, 1977, at the hour of o'clock
.M. of that day to show cause, if any they have, why a

temporary restraining order, or a preliminary injunction 
should not issue herein as prayed, and that a copy of this 
Order be served upon them and two copies each be served on 
the United States Attorney for the District of Hawaii and 
on the Attorney General of the United States of America.

DATED: Honolulu, Hawaii

U.S. DISTRICT JUDGE



SUMMONS IN A  CIV IL ACTION CIV. 1» (2-64) (Formerly D. C* Form No.45* Her. (6-49))

R n i t r i i  S t a t e s  i i s t r t r t  ( t o r t

FOR THE
DISTRICT OF HAWAII

WALTER L. RITTE, Jr. and 
RICHARD W. SAWYER, JrH,

£2

*» ofl> K

'3

Plaintiff s 
v.

CY3
ns
£

scu
H-*
s

JIMMY CARTER; President 5>f 
the United States of America 
and W. GRAHAM CLAYTOR, Jr., 
Secretary of the Navy, ^ !|

o
S:

Defendant s

To the above named Defendant

W<r>-nar1
C3
a?

C iv il  A c t i o n  F ile  N o .

SUMMONS

! ^
i 12

1 "ss

You are hereby summoned and required to serve upon

yo'\t' : — 71' A i '"  !f i.&duf'-oq oujA j{. ,«• r. m p i  ,j beL>ou c ip c L  ( ! h i j  u fui iu i  praff-B / ( - - ' A  i/j ui. pi&liri i i

[Rt.vr] HYMAN M. GREENSTEIN

q^plaintiff’s attorney , whose address i s 1316 A la Moana B u ild in g
1441 K ap io lan i Boulevard 

™  “  «° ^ 0’-* c Honolulu, Hawaii 96814 £i

l.ATvG VĀ
Y)ī.bu\)\ ■'jltn.̂uvr

T an (answer ,to the complaint which is herewith served upon you, within 6 0 after service of this

summons’ dpoh you; exclusive of the day o f service. I f  you fail to do so, judgment by default will be 

taken against you for the relief demanded in the complaint.

Clerk of Court.

Deputy Clerk.

Date: [Seal of Court]

N O TE :—This summons is issued pursuant to  Rule ; 4 of, ;the Federal Rule's of Civil Procedure/ j :

lt.tj v



RETURN ON SERVICE OF WRIT

I hereby certify and return, that on the day of

I receiyed:,this;;summons and served it together; w ith: 1:he; comp laint 'herei 11 as-Toilows:

19

Ci

B/jco;; fjVtnurq aom {.or <:tjg qcaĵijqnq m ppe coojhjvniir
-■■■, -"hy.fVfesHA'f f  s’ E h hb 6<-Cjiic.piO Ox I y e  qoX  \.-i ‘cS'oi.Ajfco j g  h o ii iyrq p j q o  ;-o īo u a o io l ī ;  }> a cjoga.fr: p a a .  pG

n $ . United States Marshal.
Aquicp n pGLGAVfpp s-gu-Gc; ff ;oojj Aon* AJrpn ; g o  T ja^ • - r. p g la k g t. tnb

S e r v ic e   _______________ By
Deputy United States Marshal.

Subscribed and sworn to before me, a H ° iJO jrrj n K - ^ f T  a 2 0 J \iT'-i'iT K^totgut 
day^PUdLS-TV^'^A 1 a.uo i^qqv.^a T s ]'3T2 V I 9" l-ioziisr g n r  j q r u d

[SE AL ]
tiAuvu vr euEEua^EiM

N ote :— Affidavit required only if service is made by a person other than a United States Marshal or his Deputy.
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