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(Enngress nf ttye Mniteii States
Washington, SC 20515

October 28, 2003

Office of the Judge Advocate General
Criminal Law Division (Code 20)
716 Sicard Street SE, Suite 1000
Washington Navy Yard, DC 20374-5047

To the Members of the Joint Service Committee on Military Justice:

As you conduct your review of 10 U.S.C. §925(a), Article 125 of the Uniform Code of Military Justice (UCMJ), we 
strongly urge you to recommend a modernization of Article 125 that decriminalizes consensual sexual relations 
between adults.

Article 125 of the UCMJ defines sodomy as “unnatural carnal copulation with another person of the same or 
opposite sex or with an animal,” with the act punishable by court martial. We feel that this definition must be 
revised so that the military may prosecute activity that is criminal in nature without endangering the rights of 
individuals to engage in private, adult, consensual, non-commercial sexual activity. The scope of the current 
language is so broad that it includes even conduct between a wife and husband, which demonstrates the potential 
for serious misapplication.

In 2001, a distinguished panel of former military judges and lawyers sponsored by the National Institute for 
Military Justice, led by Chairman Judge Walter T. Cox III, issued the “Report of the Commission on the 50th 
Anniversary of the Uniform Code of Military Justice,” which recommended “consensual sodomy and adultery be 
eliminated as separate offenses in the UCMJ and the Manual for Courts-Martial.” The commission noted that 
selective application of the sodomy statue created the perception that the “prosecution of this sexual behavior is 
treated in an arbitrary, even vindictive, manner.” The UCMJ is intended to ensure uniform and equal justice for all 
service members, and inconsistent prosecution undermines confidence in the system’s impartiality.

As you are aware, the Supreme Court ruled in Lawrence v. Texas that private, consensual, non-commercial sexual 
activity between adults should not be subject to criminal prosecution. In Lawrence, the Court explicitly overruled 
Bowers v. Hardwick as wrong when it was decided. The military’s highest court, when previously reviewing the 
issues of the constitutionality of Article 125 as applied in the context of private consensual activity, found the 
provision constitutional resting solely on Bowers [United States v. Henderson, 34 M.J. 174 (1992); United States v. 
Fagg 34 M.J. 179 (1992)]. The UCMJ should also reflect this important constitutional liberty interest. While we 
recognize that the Supreme Court has granted the military the ability to operate under a separate judicial code in 
certain circumstances, we question the military necessity of Article 125, which traces its roots to the civilian penal 
code. We believe that an alternative definition of prohibited sexual conduct would better allow the military to 
prosecute criminal behavior without endangering private consensual activity.

We urge you to correct this significant deficiency in the UCMJ to ensure a constitutional application of military 
law. We appreciate your careful consideration of this request and look forward to your recommendations.

Sincerely,
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Neil Abercrombie 
Member of Congress

Ellen O. Tauscher 
Member of Congress

Member of Congress
Tammy Baldwin 
Member 6f Congress

James R Moran 
Member of Congress

Member of Congress

Eliot L. Enge 
Member of Congress


