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E L I G I B I L I T Y  TO VOTE AND 

ELECTION PROCEDURES 

The e s s e n t i a l  purpose of t h e  Covenant -- r e f l e c t e d  

throughout  i t s  p r o v i s i o n s  -- i s  t o  p rov ide  t h e  people  of t h e  

Northern Mariana I s l a n d s  wi th  t h e  o p p o r t u n i t y  t o  e x e r c i s e  t h e  

r i g h t  of self-government.  The achievement of t h i s  o b j e c t i v e  

r e q u i r e s  t h a t  t h e  people  have t h e  r e g u l a r  oppor tun i ty  t o  par- 

t i c i p a t e  meaningful ly  and d i r e c t l y  i n  t h e  a f f a i r s  of govern- 

ment -- t o  e l e c t  p u b l i c  o f f i c i a l s  and t o  r e j e c t  o r  accep t  

s p e c i f i c  p roposa l s  p l aced  on t h e  b a l l o t .  A s  t h e  document of 

fundamental  law, t h e  C o n s t i t u t i o n  should  d e f i n e  and p r o t e c t  

t h e  p e o p l e ' s  r i g h t  t o  v o t e  and t h e  e l e c t i o n  procedures  which 

e n s u r e  t h e  f r e e  e x e r c i s e  o f  t h a t  r i g h t .  Th is  b r i e f i n g  paper  

d i s c u s s e s  e l i g i b i l i t y  t o  v o t e ,  e l e c t i o n  procedures  and t h r e e  

o t h e r  means t h a t  permi t  d i r e c t  c i t i z e n  p a r t i c i p a t i o n  i n  gov- 

ernment: t h e  Fnitiati..7ef t h e  referendum and tile r e c a l l .  

T h e  f i r s t  s e n t i o n  c f  t h i s  paper  reviews - c e r  Lain relevant 

. . background i n f o r m a t i c n ,  i n c l u d i n g  t h e  a p p l ~ c a ~ l e  ~ r o v i s i o n s  

of tlze TJn i t ed  S t a t e s  C c n s t i t u t i o l ~  a22 tiie Covena:lt: a?G- t h e  

-. . scc?nL? c;: p z ~ 2 ~  Q , s ~ ~ ~ c ~ ~  s g e ~ i f  ii: a i tg rnaf - iVes  

f o r  t h e  Convention t o  cons ide r  i n  framing C o n s t i t u t i o n a l  

p r o v i s i o n s  r e l a t i n g  t o  t h e  e l e c t o r a l  p roces s .  



I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. A p p l i c a b l e  P r o v i s i o n s  of  t h e  Uni ted  S t a t e s  
C o n s t i t u t i o n  

Under t h e  Uni ted  S t a t e s  C o n s t i t u t i o n ,  t h e  s t a t e s  

have t h e  r i g h t  t o  d e c i d e  who can v o t e  i n  t h e i r  e l e c t i o n s .  

S e v e r a l  amendments t o  t h e  C o n s t i t u t i o n ,  however, r es t r ic t  

t h e i r  power t o  deny t h e  r i g h t  t o  v o t e  based on a g e ,  r a c e  

and sex .  I n  a d d i t i o n ,  t h e  e q u a l  p r o t e c t i o n  c l a u s e  of t h e  

F o u r t e e n t h  Amendment p r o h i b i t s  d i s c r i m i n a t i o n  among p o t e n t i a l  

v o t e r s  based  on o t h e r  c l a s s i f i c a t i o n s ,  such  a s  p r o p e r t y  

ownership .  S e c t i o n  5 0 1 ( a )  of t h e  Covenant makes t h e s e  

amendments a p p l i c a b l e  t o  t h e  Nor the rn  Mariana I s l a n d s  and 

t h e i r  p r o v i s i o n s  t h e r e f o r e  o p e r a t e  w i t h i n  t h e  Nor thern  

Mar ianas  t o  t h e  same e x t e n t  a s  w i t h i n  a  s t a t e .  

1. Age - 
The Twenty-s ix th  Amendment p r c v i d e s :  

The r i g h t  of c i t i z e n s  o f  t h e  Uni ted  S t a t e s ,  
who a r e  18  y e a r s  of  age  o r  o l d e r ,  t o  v o t e  
s h a l l  n o t  be  d e n i e d  o r  a b r i d g e d  by t h e  
Uni ted  S t a t e s  o r  by any S t a t e  ont a c c o u n t  of  
age .  

The F i f t e e n t h  Axendment , s e c t i o n  o n e ,  p r a v i d e s  : 

The r i g h t  of c i t i z e n s  of  t h e  Uni ted  S t a t e s  
t o  v o t e  s h a l l  n o t  pe d e n i e d  o r  a b r i d g e d  by 
t h e  Uni ted  S t a t e s  o r  by any S t a t e  on accoun t  
o f  r a c e ,  c o l o r ,  o r  p r e v i o u s  c o n d i t i o n  o f  
s e r v i t u d e .  

Enacted  i n  t h e  a f t e r m a t h  of  t h e  C i v i l  War, t h e  F i f t e e n t h  

Amendment h a s  been i n t e r p r e t e d  by t h e  Supreme Cour t  t o  



i n v a l i d a t e  v a r i o u s  s t a t e  e f f o r t s  t o  res t r ic t  t h e  r i g h t  t o  

v o t e  e i t h e r  o v e r t l y  t h r o u g h  s t a t u t o r y  e n a c t m e n t  o r  c o v e r t l y  

t h r o u g h  i n e q u i t a b l e  a d m i n i s t r a t i o n  o f  e l e c t o r a l  l aws  and  

t o l e r a t i o n  o f  d i s c r i m i n a t o r y  membership p r a c t i c e s  o f  p o l i t i -  - 
I/ - 

c a l  p a r t i e s .  

, 3. Sex - 
The N i n e t e e n t h  Amendment, s e c t i o n  o n e ,  p r o v i d e s :  

The r i g h t  o f  c i t i z e n s  o f  t h e  U n i t e d  S t a t e s  
t o  v o t e  s h a l l  n o t  b e  d e n i e d  o r  a b r i d g e d  
by t h e  U n i t e d  S t a t e s  o r  by any  S t a t e  o n  
a c c o u n t  o f  s e x .  

4 .  Equa l  P r o t e c t i o n  

The F o u r t e e n t h  Amendment, s e c t i o n  o n e ,  p r o v i d e s  t h a t  

no  s t a t e  s h a l l  "deny  t o  a n y  p e r s o n  w i t h i n  i t s  j u r i s d i c t i o n  

t h e  e q u a l  p r o t e c t i o n  o f  t h e  l a w s . "  The Supreme C o u r t  g e n e r a l l y  

1/ - 
Guinn v .  U n i t e d  S t a t e s ,  238 U.S .  347 ( 1 9 1 5 ) ,  u t i l i z e d . t h e  

F i f t e e n t h  Amendment t o  i n v a l i d a t e  a  " g r a n d f a t h e r  c l a u s e "  i n  ' 
Oklahoma 's  c c n s t i t u i i c n .  The c l a u s e  p e r m i t t e d  p e r s o n s  who 
had been  v o t e r s ,  o r  d e s c e n d a n t s  o f  t l l o s e  who had b ~ e n  v o t e r s ,  
t o  r e g i s t e r  t o  v o t e  n o t w i t h s t z n d i n g  t h e i r  i n a b i l i t y  L C  neet 
any  l i t e r s c y  ~ e q u i r e m e n t .  S l a c k s  w e r e  d i s q u a l i f i e d  on  g r o u n d s  
of i l l j  + e r a c y  or  t h r ~ ~ g h  d i  s c r i I n i n a t 5 r y  a d m i c i s ' c r a t i ~ i - 1  o f  
l i t e r a c y  t-csts, w h i i e  i l l i c e r a t e  \qhi+es lqere per r l l i t  ted t o  
reqister v i t h o u t  t a k i n u  any  iests.  

S?.i+i V.  Aliwrlqht, 725 z. 5. ( ~ 5 ~ ~ 2 )  , ~ , ~ , 2  ?lsr:y.- T j .  A c i ~ q s ;  
----- - 

345 U .  S. 461 (1953)  , p r o h i b i t e d  t h e  e x c l u s i o n  o f A  b l a c k s  f r o m  - - 
p a r t i c i p a t i o n  i n  p r i m a r y  e l - e c t i o n s .  

D a v i s  v .  S c h n e l l ,  8 1  F.  Supp. 872 ,  880 (S.D. A l a . ) ,  a f f ' d  
336 U.S. 933 ( 1 9 4 9 ) ,  s t r u c k  down a n  Alabama c o n s t i t u t i o n a l  
amendment p r o v i d i n g  f o r  a  l i t e r a c y  t e s t  a s  v i o l a t i v e  of t h e  
F i f t e e n t h  Amendment b e c a u s e  i t s  l e g i s l a t i v e  h i s t o r y  showed 
t h a t  it was i n t e n d e d  t o  d i s f r a n c h i s e  b l a c k s .  

G o m i l l i o n  v .  L i q h t f o o t ,  364 U .  S. 339 (1960)  , i n v a l % d a t e d  
t h e  r a c i a l  g e r r y m a n d e r i n g  o f  l e g i s l a t i v e  d i s t r i c t s  u n d e r  t h e  
F i f t e e n t h  Amendment. 



i n t e r p r e t s  t h e  a p p l i c a t i o n  of t h e  e q u a l  p r o t e c t i o n  c l a u s e  t o  

t h e  r i g h t  t o  v o t e  t o  mean t h a t :  

[Olnce a  S t a t e  h a s  de te rmined  t h a t  a  
d e c i s i o n  i s  t o  be made by popu l a r  v o t e ,  
it may exc lude  pe r sons  from t h e  f r a n c h i s e  
o n l y  upon a showing o f  a  compel l ing  
i n t e r e s t ,  and even t h e n  o n l y  when t h e  
e x c l u s i o n  i s  t h e  l e a s t  r e s t r i c t i v e  
method of a c h i e v i n g  t h e  d e s i r e d  purpose .2 /  - 

Through s p e c i f i c  i n t e r p r e t a t i o n s  of  t h e  F o u r t e e n t h  Amendment 

over  t h e  y e a r s  t h e  Supreme Cour t  h a s  p r o h i b i t e d  t h e  fo l l owing  

s t a t e  p r a c t i c e s  : (1) r a c i a l  d i s c r i m i n a t i o n  i n  pr imary 
3/ - - 4 /  

e l e c t i o n s ;  ( 2 )  p o l l  t a x e s  i n  e l e c t i o n s ;  ( 3 )  r e s i d e n c y  
5 /  , - 

r equ i r emen t s  o f  ove r  30 d a y s  excep t  i n  s p e c i a l  c i r cums t ances ;  

( 4 )  p r o p e r t y  ownership a s  a  p r e r e q u i s i t e  t o  v o t i n g  excep t  

2 /  Hal l  v.  Bea l s ,  396 U.S. 4 5 ,  52 (1969) (Mar sha l l ,  J . ,  - 
d i s s e n t i n g ) .  

3/ Lezding c a s e s  p r o h i b i t i n g  r a c i a l  d i s c r i m i n a t i o n  i n  p r i - .  
mary e l e c t i o n s  i nc lude :  Nixon v .  Herndon, 273 U.S. 536 . 
( 1 5 2 7 ) ,  and Nixoa v .  Condon, 286 U.S. 73 ( l 9 3 2 ) ,  bo th  r e s t i n g  
on t h e  F o l ~ r t e e n t h  Amendment; Smith v. ~ l l w r i g h t ,  3 2 1  U.S. 649 
(1944) ,  and T s r r y  v. A d a n s ;  345 U.S. 461 (1953)-,  r e l y i n g  or: 
the. F i f t e e n t h  Aii~endrnent. 

4 /  Harper v. Virginia ~ d .  of  Educ.,  383 11- S. 663 (1956) , - -- 
. d e c l a r i n g  t h a t  voter q e a l i f l c a t i o n s  have iio r c l a t i o n  t o  

wc-lth or k o  a b i l i t y  to  Fay a p o l l  t z x .  

5 j  uunn v. Blurnstein,  4 0 5  U.S. 330 (1972 ) .  A r i z o n a ' s  50-day - 
r u l e  was upheld  because  o f  d i f f i c u l t y  i n  a d m i n i s t r a t i o n  and 
i n  l i q h t  o f  Ar i zona ' s  o t h e r ' e f f o r t s  t o  resister  v o t e r s .  
~ a r s t o n  v.  ~ e w i s ,  410 U . S .  679 (1973 ) .  1; Burns v .  F o r t s o n ,  
410 U.S. 686 (1973 ) ,  G e o r g i a ' s  50-day r equ i r emen t  was a l s o  
upheld.  



6/ - i n  l i m i t e d  s p e c i a l - p u r p o s e  e l e c t i o n s ;  (5 )  l i m i t a t i o n s  

on t h e  r i g h t  t o  v o t e  o f  r e s i d e n t s  o f  f e d e r a l  e n c l a v e s  

7 /  - 
who o t h e r w i s e  m e e t  v o t e r  q u a l i f i c a t i o n s ;  and ( 6 )  l i m i -  

t a t i o n s  on  t h e  r i g h t  t o  v o t e  o f  m i l i t a r y  p e r s o n n e l  who 

8/ - o t h e r w i s e  m e e t  v o t e r  q u a l i f i c a t i o n s .  

Taken t o g e t h e r ,  t h e  l i m i t a t i o n s  f l o w i n g  f rom t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  mandate  b r o a d  e l e c t o r a l  p a r t i c i -  

p a t i o n  i n  t h e  N o r t h e r n  Mar iana  I s l a n d s .  Some i s s u e s  r ema in  

- 6/  Kramer v. Union F r e e  S c h o o l  D i s t .  No. 1 5 ,  395 U.S. 621 
(1969)  ( a  v o t e r  q u a l i f i c a t i o n  s t a t u t e  f o r  s c h o o l  d i s t r i c t  
e l e c t i o n s  b a s e d  on  p r o p e r t y  o w n e r s h i p  d e c l a r e d  u n c o n s t i t u -  
t i o n a l ) ;  C i p r i a n o  vl  c i t y  o f  Houma, 395  U.S. 701  (1969)  ( a  
s t a t u t e  l i m i t i n g  t o  p r o p e r t y  t a x p a y e r s  t h e  r i g h t  t o  v o t e  i n  
e l e c t i o n s  c a l l e d  t o  approve  t h e  i s s u a n c e  o f  r e v e n u e  bonds 
by a  m u n i c i p a l  u t i l i t y  d e c l a r e d  u n c o n s t i t u t i o n a l ) ;  C i t y  o f  
P h o e n i x  v. K o l o d z i e j s k i ,  399 U.S. 204 (1970)  (expanded 
C i p r i a n o  t o  i n c l u d e  e l e c t i o n s  c a l l e d  t o  approve  g e n e r a l  
o b l i g a t i o n  bonds o f  m u n i c i p a l i t i e s ) .  But see S a l y e r  Land -- 
C o .  v .  T u l a r e  Water  D i s t . ,  410 U.S. 719 ( 1 9 7 3 ) ,  and A s s o -  
c i a t e d  E n t e r p r i s e s ,  I n c .  v .  T o l t e c  Wate r shed  Improvement 
D i s t . ,  410 U.S. 743 ( 1 9 7 3 ) ,  i n  which  t h e  C o u r t  v a l i d a t e d  
p r o p e r t y  o w n e r s h i p  q u a l i f i c a t i o n s  f o r  v o t i n g  i n  w a t e r  d i s -  

- - 

t r i c t  e l e c t i o n s  b e c a u s e  t h e  l andowners  i n v o l v e d  r e c e i v e d  
t h e  p r i m a r y  b u r d e n s  a n d  b e n e f i t s  of t h e  e s t a b i i s h m e n t  and 
o p e r a t i o n  o f  t h e  w a t e r s h e d  d i s t r i c t s .  

- 7" Evans v .  Cornman, 398 O.S. 413 (1970)  ( r e s i 6 e : i t s  of 
~~-- 

f e d e r a l  e n c l d v c s  c l i g i b l e  tc v o t e  i n  t h e  s t a t e  i n  which 
t h e  f c c i e r a l  ai-2s i s  l : : c h t ~ d ) .  

- 8/ C a r r i n g t o n  v.  Rash, 380 U.S. 89 (1965)  ( i n v a l i d a t e d  a  
Texas  c o n s t i t u t i o n a l  p r o v i s i o n  a l l o w i n g  m i l i t a r y  p e r s o n n e l  
t o  v o t e  o n l y  i n  t h e  c o u n t y  o f  r e s i d e n c e  a t  t h e  t i m e  o f  e n t r y  
i n t o  s e r v i c e ,  s o  l o n g  a s  t h e y  r ema ined  i n  t h e  Armed F o r c e s .  
The p r o v i s i o n  e f f e c t i v e l y  d e n i e d  t h e  f r a n c h i s e  t o  t h o s e  who 
moved t o  t h e  s t a t e  a f t e r  j o i n i n g  t h e  s e r v i c e . )  The s t a t e s  
and  t h e  Commonwealth r ema in  f r e e  t o  r e q u i r e  t h a t  m i l i t a r y  
p e r s o n n e l  m e e t  t h e  r e q u i r e m e n t s  f o r  v o t i n g  where  t h e y  a r e  
s t a t i o n e d  a n d  do n o t  e x e r c i s e  t h e  r i g h t  t o  v o t e  e l s e w h e r e .  



open for c o n s i c ; e r a ~ i o n  by the Convei l t ion,  s ~ i c h  3s  t h e  

v o t i n g  r i g h t s  o r  a l i e n s  and n a t i o r i a l s ,  an3 a r e  d i s c u s s e d  

s u b s e q u e n t l y  i n  t h i s  p a p e r .  

B.  A p p l i c a b l e  P r o v i s i o n s  o f  t h e  Covenant  

A s  i n d i c a t e d  above ,  s e c t i o n  5 0 1 ( a )  o f  t h e  Covenant  

makes t h e  amendments t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  p e r t i -  

n e n t  t o  t f i e  r i g h t  t o  v o t e  a p p l i c a b l e  t o  t h e  N o r t h e r n  Mariana 

I s l a n d s .  O t h e r  p r o v i s i o n s  of t h e  Covenant  a r e  a l s o  r e l e v a n t  

t o  t h e  d e l i b e r a t i o n s  o f  t h e  Conven t ion  on  t h i s  s u b j e c t ,  

e s p e c i a l l y  t h o s e  r e s u l t i n g  i n  a  c l a s s i f i c a t i o n  o f  p e o p l e  i n  

t h e  N o r t h e r n  Mar iana  I s l a n d s  a s  U n i t e d  S t a t e s  c i t i z e n s ,  na- 

t i o n a l s  o r  a l i e n s .  S e c t i o n  301 o f  t h e  Ccvenant  d e f i n e s  

t h o s e  e l i g i b l e  t o  become U n i t e d  S t a t e s  c i t i z e n s  under  t h e  

Covenan t ,  and  s e c t i o n  302 g r a n t s  t h i s  g roup  t h e  e l e c t i o n  of  

s t a t u s  of a  U n i t e d  S t a t e s  n a t i o n a l  r a t h e r  t h a n  a  c i t i z e n .  

S e c t i o n  1 0 0 3 ( c )  p r o v i d e s  t h a t  s e c t i o n s  3 0 1  and 302  become 

e f f e c t i v e  "upon t h e  t e r m i n a t i v n  o f  t h e  T r u s t e e s h i p  Agreement 

and t h -  e s t a b i i s h m e n t  of the Corcilonwcalth o f  the Nor the rn  

Mar iana  I s i a r i d s .  '' A 1 t c r i : a t i v c s  w i t h  r e s p e c t  t o  v o t i n g  r i g h t s  

. . of Z.S.  z l c ~ z e n s ,  n a t i - ~ n a l s  an3 a l i e n s  arc d i s c u s s e d  belcw 

i n  s e c t i o n  I I ( A )  (1). 

8 



C.  Background In fo rma t ion  

The C h a r t e r  of  t h e  Mariana I s l a n d s  ~ i s t r i c t  Legis-  

l a t u r e  and t h e  l l a r i ana  I s l a n d s  Dis t r ic t  Code p r e s e n t l y  govern 

e l i g i b i l i t y  t o  v o t e  and t h e  electors-l p r o c e s s  i n  t h e  Nor thern  

Mariana I s l a n d s .  A rev iew o f  t h e s e  p r o v i s i o n s  may a s s i s t  t h e  

d e l e g a t e s  i n  d e c i d i n g  how t o  a d d r e s s  t h e  s u b j e c t  i n  t h e  Common- 

wea l t h  ' c o n s t i t u t i o n .  

The C h a r t e r  sets o u t  t h e  framework f o r  t h e  elec- 

t i o n  of members of  t h e  Marianas D i s t r i c t  L e g i s l a t u r e  and p re -  

s c r i b e s  t h e  q u a l i f i c a t i o n s  of v o t e r s :  

Each s h a l l  be e i g h t e e n  (18)  y e a r s  of age  
o r  o v e r ;  a  c i t i z e n  of  t h e  T r u s t  T e r r i t o r y  
of t h e  P a c i f i c  I s l a n d s ;  have been a  resi- 
d e n t  of h i s  e l e c t o r a l  p r e c i n c t  f o r  a  
p e r i o d  of  a t  l e a s t  one (1) y e a r  immediately 
p r eced ing  t h e  e l e c t i o n ;  n o t  be  s e r v i n g  a  
c r i m i n a l  s e n t e n c e  a t  t h e  t i m e  of  t h e  e l e c t i o n  
and be of  sound mind. - 9 /  

The C h a r t e r  does  n o t  d e f i n e  r e s i d e n c e  f o r  v o t i n g  pu rpose s ,  

no r  does  it i n c l u d e  s. l i t e r a c y  requ i rement .  A r t i c l e  I ,  . 
s e c t i c n  8 o f - t h e  C h a r t e r  d e s c r i b e s  t h e  e l e c t o r a l  p roce s s :  

E l e c t i o n  of R e p r e s e n t a t i v e s  s h a l l  be 
by s e c r e t  b a l l o t ,  and t h e  L e g i s l a t a r e  . - s n a ~ 1  se t  t h e  t ime  cf e l c z t i o n  by law. 
M u n i c i p a l i t i e s  s h a l l  e n z c t  o r d i n a n c e s  
p r e s c r i b i n g  t h e  3.-ner and p l z c e s  of 
::: s::ti@li, :I=!. + - ! l c j : l r ~ . ~ ~  i ;ie T . ; . ~ i ~ l ~ t : . : r .  - - 5 . 2 ~  

change them a t  any t i m e  by law. 

Within t h e  g e n e r a l  p r o v i s i & n s  of t h e  C h a r t e r ,  t h e  D i s t r i c t  

L e g i s l a t u r e  h a s  e x e r c i s e d  r e s p o n s i b i l i t y  f o r  a l l  o t h e r  

9/ CHARTER, MARIANA ISLAND DIST. LEGIS. a r t .  I ,  S 1 3 .  - * 



d e t a i l s  concern ing  e l i g i b i l i t y  t o  v o t e  and e l e c t i o n  pro- 

c edu re s ,  i n c l u d i n g  nominating p rocedu re s ,  e l e c t i o n  s chedu l ing ,  

v o t e r  r e g i s t r a t i o n ,  ab sen t ee  v o t i n g ,  r e s o l v i n g  elerticn r!is- 

p u t e s ,  b a l l o t  p r e p a r a t i o n  and e l e c t i o n  s u p e r v i s i o n .  The 

p r o v i s i o n s  of  t h e  D i s t r i c t  Code d e a l i n g  w i t h  t h e s e  and o t h e r  

i s s u e s  p e r t a i n i n g  t o  t h e  e l e c t o r a l  p r o c e s s  may h i g h l i g h t  f o r  

t h e  d e l e g a t e s  t h e  n e c e s s i t y  of s i n g l i n g  o u t  f o r  Cons t i t u -  

t i o n a l  t r e a t m e n t  o n l y  t h o s e  m a t t e r s  t h a t  t h e  d e l e g a t e s  con- 

s i d e r  t o  be  fundamental .  

S e c t i o n  2.32.050 of t h e  D i s t r i c t  Code d e f i n e s  t h e  

pe r sons  e n t i t l e d  t o  v o t e  and e n l a r g e s  upon t h e  Cha r t e r  pro- 

v i s i o n  by r e q u i r i n g  a  v o t e r  t o  be domic i led  i n  h i s  e l e c t o r a l  

p r e c i n c t  f o r  a t  l e a s t  f i v e  y e a r s  p reced ing  t h e  e l e c t i o n .  

E l e c t i o n s  a r e  scheduled "on t h e  f i r s t  Sunday i n  - 
l o /  

November, and eve ry  f o u r  y e a r s  t h e r e a f t e r . " -  S e c t i o n  

2.32.110 p e r m i t s  absen t ee  v o t i n g  by persons  a b s e n t  on e l e c t i o n  

day due t o  bus i i i e ss  - o r  " o t h e r  neces sa ry  t r a v e l , "  and f o r  

physical d i s a b i l i t y .  " e l c c t i  on s c ~ m ~ i s s i o n e r  p r e p a r e s  
E l /  

" r r r l es ,  r e g u l a t i c r ; ~ ,  and i n s t r u c t l . o n s  f o r  absen t ee  ba1icjts."- 

S.;.,rt--o~i 2 .  3 2 ;  0::3 r-claf Lii-ns zn2 Ci la r te r  guazan tee  

of  a secret b a l l o t .  Section.2.32.190 s p e c i f i e s  t h e  p e n a l t y  

f o r  v i o l a t i o n s  o f  t h e  e l e c t i o n  p roces s .  

l o /  MARIANA ISLANDS DIST. CODE tit. 2, ch .  2.32, § 2.32.020 - 
[ h e r e i n a f t e r  c i t e d  a s  M I D C I .  

11/ M I D C  tit.  2 ,  ch .  2.32 ,  § 2.32.030. - 



Nomination o f  c a n d i d a t e s  f o r  t h e  ~ i s t r i c t  L e g i s l a t u r e  
12/ - 

may be by p e t i t i o n  o r  by p o l i t i c a l  p a r t i e s .  The e l e c t i o n  

commissioner is  r e s p o n s i b l e  f o r  t h e  . p r i n t i n g  of b a l l o t s .  

B a l l o t s  l i s t  t h e  c a n d i d a t e s  f o r  each  o f f i c e  i n  a l p h a b e t i c a l  

o r d e r  and i n  v e r t i c a l  columns. Candida tes  endorsed o r  spon- 

so r ed  by , any  r e g i s t e r e d  p o l i t i c a l  p a r t y  a r e  e n t i t l e d  t o  have 

t h e  name of t h e  p o l i t i c a l  p a r t y  p r i n t e d  d i r e c t l y  below t h e i r  
13/ - 

names. 

E l e c t i o n  b a l l o t s  and o t h e r  materials  are prepared  

i n  Chamorro and Engl i sh .  The e l e c t i o n  commissioner ( t h e  

r e s i d e n t  commissioner) i s  a u t h o r i z e d  t o  "determine t h e  ac-  
1 4 /  - 

c e p t a b i l i t y  of t h e  i n d i v i d u a l  b a l l o t s , "  " d e c l a r e  t h e  
15/ - 

winning c a n d i d a t e s  from each  e l e c t o r a l  p r e c i n c t , "  and 

r e s o l v e  t i e d  e l e c t i o n s  "by t h e  drawing o f  l o t s  between t h e  

t i e d  c a n d i d a t e s ,  or  between t h e i r  de s igna t ed  r e p r e s e n t a -  
16/ 

t i v e s .  "- P r e c i n c t  e l e c t i o n  committees review and de- I 

1 7 /  - 
tide compla in t s  concern ing  e l e c t i o n  i r r e g u l a r i t i e s .  

-- -- 

1 2 /  N I P C  tit. 2, cll. 2 .32,  S S  2.32 .068 - 2.32.7.00. - 

1 4 /  M I L K  tit. 2, ch. 2.32,  § 2.32.140. - 

15/ MIDC tit. 2,  ch. 2.32; S 2.32.150. The v i c t o r i o u s  cand i -  - 
d a t e  must r e c e i v e  a  p l u r a l i t y  of t h e  v o t e s  c a s t .  

1 6 /  M I D C  tit. 2 ,  ch .  2 . 3 2 ,  2.32.160. - 
1 7 /  M I D C  tit. 2 ,  ch. 2.32,  5 2.32.040. A committee d e c i s i o n  - 
denying r e g i s t r a t i o n  of  a v o t e r  may be  appealed t o  t h e  d i s t r i c t  
c o u r t  by. t h e  v o t e r .  + 



S e c t i o n  2 . 3 2 . 0 3 0  g i v e s  t h e  e l e c t i o n  commissioner 

r e s p o n s i b i l i t y  f o r  " t h e  o v e r a l l  s u p e r v i s i o n  and adrninis t ra-  

t i o n "  of e l e c t i o n s .  The d u t i e s  o f  t h e  . e l e c t i o n  commissioner 

i n c l u d e  p rov id ing  f o r  p o l l  workers and o t h e r  e l e c t i o n  o f f i -  

c e r s ,  f u r n i s h i n g  b a l l o t s  and t a l l y  s h e e t s ,  p r epa r ing  complete 

l i s t s  o f  e l i g i b l e  v o t e r s  w i t h i n  each e l e c t o r a l  p r e c i n c t  n o t  

l e s s  t han  '20 days b e f o r e  each e l e c t i o n  and d e s i g n a t i n g  p o l l -  
18/  - 

i n g  p l a c e s  and p o l l  s u p e r v i s o r s .  The e l e c t i o n  commissioner 

i s  r e s p o n s i b l e  for v o t e r  r e g i s t r a t i o n .  R e  i s t r a t i o n  i s  n o t  
49 / ~, - 

pe rmi t t ed  w i t h i n  f i v e  days  of an e l e c t i o n .  

The e l e c t i o n  commissioner a l s o  e s t a b l i s h e s  com- 
20/ - 

m i t t e e s  i n  each e l e c t o r a l  p r e c i n c t  t o  count  b a l l o t s  and 

announces e l e c t i o n  r e s u l t s  c e r t i f i e d  by t h e  p r e c i n c t  e l e c -  
2 I/ - 

t i o n  committees.  

S e c r e t a r i a l  Order No. 2973 d e f i n e d  t h e  a u t h o r i t y  

and procedures  f o r  t h e  p l e b i s c i t e  h e l d  on June 15, 1975 t h a t  

approved t h e  Covenant. Th i s  o r d e r  de s igna t ed  a p l e b i s c i t e  

eommi-ssioner as respor l s ib le  f o r  t h e  p l ann ing  and p r e p a a t i o n  

f o r ,  and c m d u c r  of, t h e  e l e c t i o n .  A pc r scn  cou ld  u a t e  i n  
22/ - 

t h e  p l e b i s c i t e  ~ h o  was: 

-- --------- - 

18/ MIDC 5 2.32.030. - 
19/ MIDC 5 2.32.050. - 
2 0 /  M I D C  5 2.32.140. - 
2 1 /  M I D C  5 2.32.150. - 

22/ Sec. Order No. 2973, Hear inqs  on S . J .  R e s .  107 Bef%re - 
t h e  Sena te  comm. on I n t e r i o r  and I n s u l a r  A f f a i r s , .  94th  Cong., 
1st S e s s . ,  P. 171 ( 1 9 7 5 ) -  



(1) a T r u s t  T e r r i t o r y  c i t i z e n  domic i l ed  
i n  t h e  Mariana I s l a n d s  D i s t r i c t ;  

( 2 )  1 8  y e a r s  of  age  o r  o l d e r  on t h e  d a t e  
of t h e  p l e b i s c i t e ;  

( 3 )  a t  t h e  t i m e  of  r e g i s t r a t i o n  n o t  
s e r v i n g  a s e n t e n c e  o r  under p a r o l e  o r  
p roba t i on  f o r  any f e l o n y  f o r  which he  
[had] been conv i c t ed  by any c o u r t  of  
t h e  T r u s t  T e r r i t o r y ;  

( 4 )  a t  t h e  t i m e  of  r e g i s t r a t i o n  n o t  
under  a  judgment of men t a l  incompetency 
o r  i n s a n i t y ;  and 

( 5 )  r e g i s t e r e d  t o  v o t e  i n  accordance  
w i t h  t h e  p rocedures  e s t a b l i s h e d  by t h e  
P l e b i s c i t e  Commissioner. 

These q u a l i f i c a t i o n s  d i f f e r e d  from t h o s e  i n  t h e  Mariana 

I s l a n d s  D i s t r i c t  Code by o m i t t i n g  t h e  d u r a t i o n a l  r e s i d e n c e  

r equ i r emen t  and by r e q u i r i n g  a f e l o n y  c o n v i c t i o n  ( i n s t e a d  

of  any " c r i m i n a l  s e n t e n c e " )  f o r  d i s q u a l i f i c a t i o n .  The 

S e c r e t a r i a l  Order a l s o  p rov ided  c r i t e r i a  t o  h e l p  d e f i n e  t h e  
23/ - 

"dom ic i l e "  o f  a pe rson  f o r  v o t i n g  purposes :  

(1) whether  he  maintzi ins a  peimanent 
residence or  permanent place c f  abed:? 
i n  a  p l a c e  o u t s i d e  o f  t h e  M a r i ~ i i a  
I s i a n 2 s  D i s t r i c t ;  o r  

( 2 )  whether  his p ra sence  i n  t h e  
f i a r i an& I s l a n d s  C i s t r i c t  L s  s o l e l y  . . th.2 r~s1;l.t c,f h i s  :;XI: i31:211:_: r)=_ 2 r j . v ~ ~ ~ .  
employment o r  t h a t  of  a  pe r son  on whom 
he i s  economical+y dependen t ;  o r  

23/ I d .  p .  172. - - 



( 3 )  whether  he  o r  t h e  pe rson  on whom he 
i s  economical ly  dependent  r e c e i v e s  hous ing  
o r  pay d i f f e r e n t i a l s  f o r  housing-  o r  l i v i n g  
a l lowances  as a consequence o f  h i s  employ- 
ment i n  t h e  Mariana I s l a n d s  D i s t r i c t ;  or 

( 4 )  whether  he  m a i n t a i n s  c o n t a c t s  w i t h  
a n o t h e r  d i s t r i c t  o f  t h e  T r u s t  T e r r i t o r y  
o f  t h e  P a c i f i c  I s l a n d s  o r  w i t h  t h e  
j u r i s d i c t i o n  of  t h e  Uni ted  S t a t e s  o r  
a n o t h e r  coun t ry  such as: s u p p o r t i n g  a 
spouse  and/or  f a ~ i l y  who r e s i d e  i n  such  
p l a c e ;  maintenance  o f  a b o a t  o r  d r i v e r ' s  
l i c e n s e  i s s u e d  by such p l a c e ;  ho ld ing  a  
p o s t a l  a d d r e s s  a t  such p l a c e ;  c o n t i n u i n g  
a f f i l i a t i o n s  w i t h  t h e  p r o f e s s i o n a l ,  re- 
l i g i o u s  o r  f r a t e r n a l  l i f e  i n  such  p l a c e ;  
o r  t h e  payment o f  t a x e s  i n  such p l a c e  
imposed because  o f  r e s i d e n c e  o r  p h y s i c a l  
p r e sence  i n  such p l a c e ;  o r  

( 5 )  whether  he  ha s  e x p r e s s e d  h i s  i n t e n -  
t i o n  n o t  t o  e s t a b l i s h  domic i l e  i n  t h e  
Mariana I s l a n d s  D i s t r i c t ;  o r  

( 6 )  whpther he  is  r e g i s t e r e d  o r  q u a l i f i e d  
t o  v o t e  i n  any o t h e r  d i s t r i c t  o r  j u r i s d i c -  
t i o n  of  t h e  T r u s t  T e r r i t o r y  o r  t h e  Uni ted  
S t a t e s  o r  any o t h e r  coun t ry  d u r i n g  t h e  
p a s t  y e a r .  

The same q u a l i f i c a t i o n s  were e s t a b l i s h e d  f o r  t h o s e  

pe r sons  e l i g i b l e  t o  7ot.e f o r  d e l e g a t e s  t o  t h e  C o n s t i t u t i c n a l  

Conventior, ,  w i t h  t h e  a d d i t i o n  of a one-year  res i .dence  r q u i r e -  

nFn t  i n  t h e  v o t e r i s  e l e c t o r a l  p r e c i n c t  i n  t h e  Ncr the rn  Mariana 

s i o n e r  . 

D .  Genera l  P o l i c y  C o n s i d e r a t i o n s  

Within  t h e  l i m i t a t i o n s  imposed by t h e  Covenant and 

t h e  Uni ted  S t a t e s  C o n s t i t u t i o n ,  t h e  Convention ha s  t h e  r i g h t  



t o  d e t e r m i n e  who c a n  v o t e  i n  t h e  Commonwealth. The p r i n -  

c i p a l  i s s u e  b e f o r e  t h e  Convent ion  i s  whe the r  t o  create a s  

b r o a d  an  e l e c t o r a t e  as l e g a l l y  p o s s i b l e .  R e s o l u t i o n  o f  

t h i s  i s s u e  r e q u i r e s  t h e  d e l e g a t e s  t o  c o n s i d e r  c a r e f u l l y  t h e  

i m p o r t a n c e  o f  t h e  r i g h t  t o  v o t e  and  any s p e c i a l  n e e d s  w i t h i n  

t h e  Commonwealth t h a t  c o u l d  p o s s i b l y  j u s t i f y  r e s t r i c t i o n s  

o f  t h i s  b a s i c  r i g h t .  

To e n s u r e  t h a t  government  d e r i v e s  i t s  powers f rom 

t h e  c o n s e n t  o f  t h e  gove rned ,  t h e  U n i t e d  S t a t e s  and i t s  con- 

s t i t u e n t  p o l i t i c a l  e n t i t i e s  a r e  commit ted  t o  b r o a d  e l e c t o r a l  

p a r t i c i p a t i o n .  I n  Reynolds  v. Sims C h i e f  J u s t i c e  Warren 

w r o t e  : 

The r i g h t  t o  v o t e  f r e e l y  f o r  t h e  
c a n d i d a t e  o f  o n e ' s  c h o i c e  i s  o f  t h e  
e s s e n c e  o f  a d e m o c r a t i c  s o c i e t y ,  and  
any r e s t r i c t i o n s  on t h a t  r i g h t  s t r i k e  
a t  t h e  h e a r t  o f  r e p r e s e n t a t i v e  govern-  
ment. . . . U ~ d o u b t e d l y ,  t h e  r i g h t  of  
s u f f r a g e  i s  a f u n d a m e n t a l  m a t t e r  i n  a 
f r e e  and  d e m o c r a t i c  s o c i e t y .  Espe- 
c i a l l y  s i n c e  t h e  r i g h t  t o  e x e r c i s e  t h e  
f r a n c h i s e  i n  a  f r e e  and n n i m p ~ i r e d  
manncr i s  p r e s e r v a t i v e  o f  o t h e r  
b a s i c  c i v i l  arid p o L L t i c a i  r i g h r s ,  any 
a l l e g e d  i f i f r i n q e m e n t  of t h e  r i g h t  o f  
c i t i ~ e n s  ts v o t e  must  be c a r e f u l l y  
and % e t i c u l o u s l y  s c r u t i n i z e d .  Almost  
;<. La:--- - tllr cczrt rF:fcrr.. Y .ci t r 3  
" t h e  political f r a n c h i s e  of  v o t i n g "  
a s  " a  f u n d a m e n t a l  p o l i t i c a l  r i g h t ,  
b e c a u s e  p r e s e r v a t i v e  of  a l l  r i g h t s .  " 2 4 /  - 

2 4 /  377 U.S. 533,  555 ,  561-62 (19641,  q u o t i n g  ~ i c k  Wo v .  - 
Hopkins,  118 U . S .  356, 370 ( 1 8 8 6 ) .  



For  t h e s e  r e a s o n s ,  r e s t r i c t i o n s  on t h e  r i g h t  t o  v o t e  i n  
2  5/ - 

t h e  Uni ted  S t a t e s  have d imin i shed  subs t an t i a l . 1y .  

Even assuming t h a t  t h e  Convention i s  f a l l y  committed 

t o  t h e  p r i n c i p l e s  a r t i c u l a t e d  by t h e  Chief  J u s t i c e ,  d e l e g a t e s  

may s t i l l  wish t o  d e f i n e  c e r t a i n  s t a n d a r d s  aimed a t  e n s u r i n g  

a  r e s p o n s i b l e  e l e c t o r a t e .  With t h i s  a s  t h e  o b j e c t i v e ,  t h e  

Convention may d e s i r e  t o  c o n s i d e r  v o t e r  q u a l i f i c a t i o n s  such 

a s  a  minimum age r equ i r emen t ,  c i t i z e n s h i p  and r e s i d e n c e  r e -  

qu i r emen t s ,  and d i s q u a l i f i c a t i o n  f o r  i n s a n i t y ,  c o n v i c t i o n  of  

certain cr imes  o r  f a i l u r e  t o  p a s s  a l i t e r z c y  t e s t .  

A second major  p o l i c y  q u e s t i o n  b e f o r e  t h e  Conven- 

t i o n  i s  t h e  e x t e n t  t o  which t h e  C o n s t i t u t i o n  shou ld  p r e s c r i b e  

e l e c t i o n  p rocedures .  I n  e v a l u a t i n g  t h i s  i s s u e ,  t h e  d e l e g a t e s  

w i l l  n e c e s s a r i l y  have t o  make a  judgment as t o  what proce-  

d u r a l  s a f e g u a r d s  a r e  d e s i r e d  t o  p r o t e c t  t h e  r i g h t  of t h e  

e l e c t o r a t e  t o  v o t e  f r e e l y , a n d  which o f  them a r e  s o  e s s e n t i a l  

a s  t o  r e q u i r e  i n c l u s i o n  i n  t h e  C o n s t i t u t i o n .  A s  demonst ra ted  

by t h e  e x t e n s i v e  p r o v i s i o n s  12n t h i s  s u b j e c t  i n  t h e  c u r r e n t  

Mariaqa IsIan6s D i s t x i c t  Code; much of  the  neces sa ry  p r o c e d u r a l  

n a c h i n e r y  can be 1 2 f t  tz Ci ,,,e 3 i s c r ~ t i o n  of the Commonweaith 

C o n s t i t u t i o n .  
1 

25/ C .  Adr ian ,  THE AMERICAN POLITICAL PROCESS pp. 35-38 
n d  ed .  1 9 6 9 ) .  



A t h i r d  p o l i c y  i s s u e  b e f o r e  t h e  Conven t ion  i s  

w h e t h e r  t h e  C o n s t i t u t i o n  s h o u l d  e x t e n d  t h e  o p p o r t u n i t y  f o r  

d i r e c t  c i t i z e n  p a r t i c i p a t i o n  i n  t h e  Commonwealth government  

by i n c l u d i n g  p r o v i s i o n s  f o r  t h e  i n i t i a t i v e ,  t h e  r e f e r e n d u m  

o r  t h e  r e c a l l .  The C o n v e n t i o n ' s  d e c i s i o n  on t h i s  q u e s t i o n  

w i l l  depend  i n  p a r t  on t h e  emphas i s  t h a t  t h e  d e l e g a t e s  

w i s h  t o  p l a c e  on t h e  r e p r e s e n t a t i v e  r o l e  and  a u t h o r i t y  o f  

t h e  l e g i s l a t u r e  i n  t h e  new Commonwealth, t h e  d e c i s i o n s  made 

by t h e  Conven t ion  w i t h  r e s p e c t  t o  t h e  f r e q u e n c y  o f  e l e c t i o n s  

and  terms o f  o f f i c e  o f  t h e  l e g i s l a t o r s ,  and  t h e  p e r c e i v e d  

p o l i t i c a l  d e s i r a b i l i t y  o f  a s s u r i n g  t h e  p e o p l e  o f  t h e  N o r t h e r n  

Mar i anas  t h a t  a l l  a v a i l a b l e  p r o c e d u r a l  mechanisms a r e  pro-  

v i d e d  u n d e r  t h e  C o n s t i t u t i o n  f o r  e n s u r i n g  maximum c i t i z e n  

i n v o l v e m e n t  i n  p u b l i c  a f f a i r s .  

11. SPECIFIC ISSUES FOR DECISION . 
T h i s .  s c c t i o n  h a s  t h r e e  p a r t s :  p a r t  A d e a i s  r:.ith 

e l i g i b i l i t y  to v o t e ;  p a r t  B d e a l s  w i t h  t h e  e l s c t i o n  p r o c e s s ;  

a n d  p a r t  C d e a i s  w i t h  t h e  i n i t i a t i v e ,  t n e  r e f e rendum tkz 

reca l l .  Each cf t n e s e  s e c t i o n s  r e v i e w s  t h c  p r i n c i p a l  ccx- 

s t i t u t i o n a l  a l t e r n a t i v e s  f o r  t h e  C o n v e n t i o n ,  summar izes  t h e  

r e l e v a n t  s t a t e  p r a c t i c e s , ' a n d  a n a l y z e s  t h e  s p e c i f i c  c o n s i d -  

e r a t i o n s  which  s h o u l d  b e  e v a l u a t e d  by t h e  d e l e g a t e s .  



A. E l i g i b i l i t y  t o  Vote 

A l l  s t a t e  c o n s t i t u t i o n s  and t h e  P u e r t o  Rico  con- 

s t i t u t i o n  i n c l u d e  p r o v i s i o n s  on v o t e r  ' e l i g i b i l i t y  .=/ Based 

upon t h e s e  p r e c e d e n t s ,  t h e  Convent ion  can  e s t a b l i s h  r e q u i r e -  

ments  i n  t h e  Commonwealth C o n s t i t u t i o n  w i t h  r e s p e c t  t o :  

, 1. U n i t e d  S t a t e s  c i t i z e n s h i p  o r  n a t i o n a l  s t a t u s ;  

2. a t t a i n m e n t  o f  a t  l e a s t  1 8  y e a r s  o f  age ;  

3. r . e s i d e n c e  i n  t h e  Commonwealth f o r  a  p e r i o d  o f  

30 t o  60 d a y s ;  

4 .  some l e v e l  o f  l i t e r a c y  i n  E n g l i s h  o r  i n  

a n o t h e r  l anguage ;  

5. m e n t a l  competency;  and  

6. n o  h i s t o r y  o f  c o n v i c t i o n  o f  c e r t a i n  crimes. 

The a l t e r n a t i v e s  w i t h  r e s p e c t  t o  e a c h  of t h e s e  

p o s s i b l e  v o t e r  q u a l i f i c a t i o n  r e q u i r e m e n t s  a r e  se t  o u t  below. 

1. Uni t ed  S t a t e s  c i t i z e n s h i p  

The Convent ion  must. d e c i d e  w h e t h e r  t o  r e q u i r e  

U n i t e d  S t a t e s  s i t i z e n s h i p  as a  q u a l i f i c a t i o n  f o r  v o t i n g .  _2 7.1 

25: - The s h o r t  P u e r t o  Rico  p r o v i s i o n  s t a t e s :  

Every  p e r s o a  o v e r  e i g h t e e n  y e a r s  of  a g e  
s h a l l  be  e n t i t l e d  t o  v o t e  i f  h e  f u l f i l l s  
t h e  o t h e r  c o n d i t i b n s  d e t e r m i n e d  by law. 
No p e r s o n  s h a l l  b e  d e p r i v e d  of  t h e  r i g h t  
t o  v o t e  b e c a u s e  h e  d o e s  n o t  know h o w ' t o  
r e a d  o r  does  n o t  own p r o p e r t y .  
P . R .  CONST. a r t .  V I ,  5 4 .  

- 27/  I f  c i t i z e n s h i p  i s  r e q u i r e d ,  a  t r a n s i t i o n a l  problem a r i s e s  

because  no o n e  c a n  become a  U n i t e d  S t a t e s  c i t i z e n  o r  e a t i o n a l  
u n t i l  t h e  end  o f  t h e  T r u s t e e s h i p  ag reemen t  and  e s t a b l i s h m e n t  
o f  t h e  Commonwealth. Under t h e  p r o v i s i o n s  o f  B 1 0 0 3 ( a )  and 
( b ) ,  however,  it i s  e x p e c t e d  t h a t  t h e  C o n s t i t u t i o n  o f  t h e  



A c i t i z e n s h i p  r e q u i r e m e n t  would a t t e m p t  t o  e n s u r e  v o t e r  

l o y a l t y  t o  t h e  Commonwealth and  t h e  ,Uni ted  S t a t e s  and v o t e r  

f a m i l i a r i t y  w i t h  c a n d = d a t e s  and  i sGues .  I t  c a n  be  con tended  

t h a t  such  a  c i t i z e n s h i p  r e q u i r e m e n t  d o e s  n o t  e n s u r e  any  

more l o y a l t y  o r  f a m i l i a r i t y  t h a n  a  s h o r t - t e r m  r e s i d e n c e  
28/ - 

r e q u i r e m e n t  based  on d o m i c i l e .  N o n e t h e l e s s ,  a l l  50 s t a t e s  

r e q u i r e  Un i t ed  S t a t e s  c i t i z e n s h i p  and P u e r t o  Rico  r e q u i r e s  
2 9 /  - 

Uni ted  S t a t e s  c i t i z e n s h i p  by s t a t u t o r y  p r o v i s i o n .  The 

U n i t e d  S t a t e s  Supreme C o u r t  h a s  n e v e r  q u e s t i o n e d  U.S. 

[ f o o t n o t e  c o n t i n u e d ]  

N o r t h e r n  Mar iana  I s l a n d s  w i l l  become e f f e c t i v e  b e f o r e  
t e r m i n a t i o n  o f  t h e  T r u s t e e s h i p .  

28/ Domic i l e  c a n  be d e f i n e d  b r i e f l y  a s  m a i n t a i n i n g  a  r e s i d e n c e  - 
w i t h  t h e  i n t e n t i o n  o f  r e m a i n i n g  i n d e f i n i t e l y .  See  t h e  d e f i n i -  - 
t i o n  i n  § 1 0 0 5 ( e )  of t h e  Covenant  and t h e  d i s c u s s i o n  below 
i n  I I ( A )  ( 3 )  (b) o f  t h i s  p a p e r .  The C o n s t i t u t i o n  can  impose 
a c i t i z e n s h i p  r e q u i r e m e n t  a l o n e  o r  i n  c o n j u n c t i o n  w i t h  a  
r e s i d e n c y  r e q u i r e m e n t .  

29/  A.  Howard, COMMENTARIES CN THE CONSTITUTION OF V I R G I N I A ,  - 
V O ~ .  1, p. 341 ( 1 9 7 4 ) .  The P u e r t o  Rico  a p ~ r c a c h  o f  r e q u i r i n g  
U n i t e d  S t a t e s  c i t i z e n s h i ?  by s t a t u t e  c o u l d  create a  problem. 
If t h e  C o n s t i t u t i o n  i n c l u d e s  U n i t e d  S t a t e s  c i t i z e n s h i p  a s  a 
vo t i . ng  q u a l i f i c a t i o n ,  c i t i z e n s  o f  t h e  N o r t h e r n  brariaria I s l a n d s  
e l i g i b l e  for  c i t i z e n s h i p  b u t  who choose  n a t i o n a l  s t a t u s  i n s t e a d  
w i l l  kavs a n ~ l e  t i n e  S e t ~ i e ~ n  t h e  r e t i t i ca t l a i i  cf ti-)- i J ~ . n s + : + ~ ~ -  . - -  LL 

t i o n  and s h e  t e r m m a t i o n  o f  t h e  T r u s t e e s h i p  ( t h e  d a t e  t h e y  
m u s t  make t h e i r  c h o i c e )  t o  l e a r n  t h a t  n a t i o n a l  s t a t u s  d e p r i v e s  : 

them o f  t h e  r i g h t  t o  v o t e .  I f  t h e  C o n s t i t u t i o n  g r a n t s  t h e  
r i g h t  t o  v o t e  " t o  any  p e r s o n "  b u t  t h e  l e g i s l a t u r e  d e c i d e s  t o  
r e q u i r e  c i t i z e n s h i p  a f t e r  e s t a b l i s h m e n t  o f  t h e  Commonwealth, 
t h a t  would u n f a i r l y  d i s c r i m i n a t e  a g a i n s t  p e r s o n s  who c h o s e  
n a t i o n a l  s t a t u s  w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e y  c o u l d  v o t e  
i n  Commonwealth e l e c t i o n s .  



3 0 /  c i t i z e n s h i p  a s  a v a l i d  r e q u i r e m e n t  f o r  v o t e r  e l i g i b i l i t y . -  

I f  t h e  Conven t ion  a d o p t s  a  c i t i z e n s h i p  r e q u i r e m e n t ,  it may 

a l s o  c o n s i d e r  t h e  minimum l e n g t h  o f  c i t i z e n s h i p  t h a t  w i l l  

31/ s a t i s f y  t h e  p o l i c y  r e a s o n s  f o r  impos ing  t h e  r equ i r emen t . -  

Two c a t e g o r i e s  o f  p e r s o n s  w i l l  s a t i s f y  a  r e q u i r e -  

ment  o f  U n i t e d  S t a t e s  c i t i z e n s h i p :  (1) U n i t e d  S t a t e s  c i t i -  

z e n s  f rom o u t s i d e  t h e  N o r t h e r n  Mar iana  I s l a n d s ; -  32 /  and 

( 2 )  p e r s o n s  i n  t h e  N o r t h e r n  Mar iana  I s l a n d s  who w i l l  become 

33/ U n i t e d  S t a t e s  c i t i z e n s  by v i r t u e  o f  t h e  Covenant.- 

A c i t i z e n s h i p  r e q u i r e m e n t  wculd deny t h e  r i g h t  t o  

v o t e  t o  a l i e n s  a n d  U n i t e d  S t a t e s  n a t i o n a l s ,  and  t h e  Conven- 

t i o n  may w i s h  t o  f o c u s  on t h e  p a r t i c u l a r  problems a s s o c i a t e d  

w i t h  e a c h  o f  t h e s e  c a t e g o r i e s .  

- 30/ A. Howard, COMMENTARIES ON THE CONSTITUTION OF V I R G I N I A ,  
v o l .  1, p. 341  ( 1 9 7 4 ) .  

31 ' 
-/ C a l i f o r n i a ,  Minneso ta ,  N e w  York, ar,d ' J t ah  r e q u i r e  c i t i -  
. zensh ip  f o r  90 d a y s  p r i o r  t o  an  e l e c t i o n .  Id. O t h e r  s t a t e s  o m i t  
s u c h  r e q u i r e m e n t s  b e c a u s e  t h e r e  i s  no r e a s o n  t o  assume t h a t  d 
p e r s o n  wh5 has been a  c i t i z e n  f o r  s e v e i - d l  years is n c r e  l o y a l  
t o  t h e  U n i t e d  S t a t z s  Chan 2 new c i t i z e n  whc h a s  been  farc3d t o  
iiieet strict n a t u r a l i z a t i o n  s t a n d a r d s .  L e g i s l a t i v e  Reference 
Bureau,  HAWAII CONSTITGTICNAL CONVENTION STUDIES, ARTICLE 11: 
SIJFfm-GE AND ELECTIONS p. 9 (136g) [ h e r e i n a f t e r  c . i t e 6  as 
: S W A I I  STgDIES:, ?-I n ~ ~ n r ,  v. i7li~nct-i~. 405 . . S .  3 5 6  ( : S T ? !  - --- , . 
t h e  Supreme ~ o u x t  saw no  c o m p e l l i n g  s ta te  i n t e r e s t  t h a t  
j u s t i f i e d  d i s c r i m i n a t i o n  be tween o l d  r e s i d e n t s  and new resi- 
d e n t s  r e s u l t i n g  f rom t h e  d u ' r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  o f  
more t h a n  3 0  days .  The r e a s o n i n g  o f  t h a t  case p r o b a b l y  
j e o p a r d i z e s  t h e  c o n s t i t u t i o n a l i t y  o f  d u r a t i o n a l  c i t i z e n s h i p  
r e q u i r e m e n t s .  A. Howard, COMMENTARIES ON THE CONSTITUTION 
OF V I R G I N I A ,  v o l .  1, p. 341,  n .28  ( 1 9 7 4 ) .  

- 32' F o r  a d i s c u s s i o n  o f  t h i s  f i r s t  c a t e g o r y ,  p a r t i c u l a r l y  
m i l i t a r y  p e r s o n n e l ,  see p. 2 4  n.42 below. 

- 33/ COVENANT a r t .  111, s 301. 



a )  N a t i o n a l s  

A r e q u i r e m e n t  o f  U n i t e d  S t a t e s  c i t i z e n s h i p  f o r  

e l i g i b i l i t y  t o  v o t e  i n  t h e  Commonwealth c r e a t e s  a  u n i q u e  

problem:  it e l i m i n a t e s  f rom t h e  e l e c t o r a t e  t h o s e  p e r s o n s  

who c h o o s e  t o  become U n i t e d  S t a t e s  n a t i o n a l s  b u t  n o t  Un i t ed  

s t a t e s  c i t i z e n s  u n d e r  s e c t i o n  302 o f  t h e  Covenant .  The 

t e r m  " n a t i o n a l  of t h e  U n i t e d  S t a t e s "  means a  c i t i z e n  of 

t h e  Un i t ed  S t a t e s  or a  p e r s o n  who, a l t h o u g h  n o t  a  c i t i z e n  

o f  t h e  U n i t e d  S t a t e s ,  o w e s  permanent  a l l e g i a n c e  t o  t h e  
3 4 /  - 

U n i t e d  S t a t e s .  T h e r e  a r e  v e r y  few s u b s t a n t i v e  d i f f e r e n c e s  

be tween a c i t i z e n  and a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s ;  and 

t h e  l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  302 i n d i c a t e s  t h a t  it was 

i n c l u d e d  i n  t h e  Covenant  t o  m e e t  t h e  d e s i r e s  o f  

a s m a l l  number o f  g e n e r a l l y  o l d e r  
r e s i d e n t s  o f  t h e  N o r t h e r n  Mar iana  
I s l a n d s  who f e l t  t h a t  t h e  a c q i 2 i s i t i o n  
o f  U n i t e d  S t a t e s  c i t i z e n s h i p  would be 
c o n t r a r y  t o  t h e i r  l o c a l  t r a - d i t i o n s ,  
and  who p r z f e r r e d  t h e  n a t i o n a l  b u t  n o t  
c i t i z e n  s t a t u s  h e l d  by t h e  r e s i d e n t s  o f  
American Samoa. -- 3 5 /  

I n  l i g h t  05 t h e  h i s i o r y  cf s e c t i n 5  3 0 2 ,  t h e  Ccn;snt ion 

siioulil. e o c s i d e r  w h e t h s r  any  r z t i o n e l  h ; l z i s  e x i s t s  fur d:stin-, 

g u i s h i n g  be tween c i t i z e n s  and n a t i o n a l s  w i t h  r e s p e c t  t o  t h e i r  

e l i g i b i l i t y  t o  v o t e  i n  ~'dmmonwealth e l e c t i o n s .  I t  i s  l o g i c a l  

t o  assume t h a t  t h o s e  who e lec t  t o  become n a t i o n a l s  w i l l  know 

a s  much a b o u t  Commonwealth i s s u e s  and c a n d i d a t e s  a s  t h o s e  who 

c h o o s e  t o  become U n i t e d  S t a t e s  c i t i z e n s .  N a t i o n a l s  a l s o  w i l l  * 

3 4 /  Immigra t ion  and  N a t u r a l i z a t i o n  A c t ,  8 U.S.C. 5 1 1 0 1 ( a )  ( 2 2 ) .  - 
35/ S. Rep. N o .  94-433, 9 4 t h  Cong., 1st S e s s . ,  p. - 7 1  ( 1 9 7 5 ) .  



have the same local obligations as persons who prefer United 

States citizenship. Further, because the choice of national 

s t a t u s  i s  avai lable  only once ( w i t h i n  six months of establish- 

ment of the Commonwealth for persons over 18 years of age who 

are eligible for citizenship, or within six months after 

reaching the age of 18 for children eligible for citizenship), 

nationals will comprise a transitional group that will dis- 

appear with time. 

Under these circumstances,the Convention might 

decide in favor of granting the right to vote to persons who 

choose national status under section 302 of the Covenant. A 

provision granting the right to vote to "all citizens and 
3 6 /  - 

nationals" would accomplish this purpose. 

b) Aliens 

Any person who is not a citizen or national of the 
3 7 /  - 

United States is an alien. Generally, aliens are not 

3 6 1  Thi.s would allow other nationals of the United States - 
:e.g., Samoans) who meet other Commonwealth voting qualifi- 
c a i i c n s  (%x., a g e  2nd dmicile) to vote in Colnmcnwealth 
elections. 

7 8 i r ,S.Z.  i ( )  In addition to persons owing 
-' 

3ilc;:iance kc fcueicil nz:eicns, d1i-n~ inz>ildc t1:7o gyon?? :;x- 
clud&a rrom citizenship by the Covenarlt: (1) persons domi- 
ciled in the Northern Mariana Islands for less than five 
years at the date of establiAhment of the Commonwealth who 
were not born in the Commonwealth; and (2) persons domiciled 
in the Northern Mariana Islands for more than five years at 
the date of establishment of the commonwealth who failed to regis- 
ter to vote prior to January 1, 1975. COVENANT art. 111, § 301(b). 
The second group had notice of the registration requirement 
prior to the formal signing of the Covenant and is probably 
few in number. Under the provisions of § 506(c), however, 
aliens in these two groups who are "immediate relatives" of 
United States citizens permanently residing in the ~orthern 
Marianas will be able to become citizens under the provisions 
of the United States Immigration and Naturalization Act. 



p e r m i t t e d  t o  v o t e  i n  s t a te  o r  f e d e r a l  e l e c t i o n s .  A c i t i z e n -  

s h i p  r e q u i r e m e n t  i n  t h e  C o n s t i t u t i o n  would deny a l i e n s  t h e  r i g h t  

t o  v o t e  i n  t h e  Nor thern  Mar ianas .  o m i t t i n g  a  c i t i z e n s h i p  re- 

q u i r e m e n t  and a l l o w i n g  a l i e n s  t o  v o t e  i n  Commonwealth e l e c L  

t i o n s  would promote u n i v e r s a l  s u f f r a g e .  Because t h e  v o t e r s  

i n  t h e  Commonwealth w i l l  n o t  v o t e  i n  Uni ted  S t a t e s  e l e c t i o n s ,  

t h e  Convention might  choose n o t  t o  conform t o  t h e  p r a c t i c e  

w i t h i n  t h e  Uni ted  S t a t e s .  

I f  t h e  Convention chooses  t o  o m i t  t h e  c i t i z e n s h i p  

r e q u i r e m e n t ,  a r e s i d e n c e  r e q u i r e m e n t  based on d o m i c i l e  would 

d i s t i n g u i s h  between r e s i d e n t  a l i e n s  and temporary  a l i e n s  

who m a i n t a i n  t h e i r  f o r e i g n  a l l e g i a n c e s  w h i l e  w i t h i n  t h e  
3  8/ - 

Commonwealth. R e s i d e n t  a l i e n s  i n  t h e  Commonwealth w i l l  

u n d e n i a b l y  have  a n  i n t e r e s t  i n  t h e  a f f a i r s  o f  t h e  Common- 

w e a l t h .  N e v e r t h e l e s s ,  t h e  Convent ion  might  d e c i d e ,  based 

on American t r a d i t i o n  and a judgment t h a t  a c i t i z e n s h i p  

r e q u i r e m e n t  h e l p s  e n s u r e  r e s p o n s i L l e  voting, t o  deny a l i e n s  
39,' - 

t h e  v o t i n g  p r i v i l e g e .  

v o t i n g  a g e  r e q u i r e m e n t  t h a n  t h e  18-year  s t a n d a r d  set by t h e  
a 

Twenty-s ix th  Amendment t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n .  

38/ T h i s  i s  d i s c u s s e d  f u r t h e r  below i n  P a r t  I1 ( A )  ( 3 )  ( b )  . - 

39/ Under § 503 (a )  of  t h e  Covenant ,  t h e  immigra t ion  and - 
n a t u r a l i z a t i o n  l a w s  o f  t h e  u n i t e d  S t a t e s  w i l l  n o t  a p p l y  t o  
t h e  Commonwealth ( e x c e p t  as  o t h e r w i s e  p r o v i d e d  i n  5 5 0 6  
of  t h e  Covenant)  u n l e s s  Congress  acts  t o  make them a p p l i c a b l e  
a f t e r  t e r m i n a t i o n  o f  t h e  T r u s t e e s h i p  Agreement.   heref fore, 
most  immigran t s  t o  t h e  Nor the rn  Mariana I s l a n d s  canno t  become 
Uni ted  S t a t e s  c i t i z e n s .  



It may e s t a b l i s h  a  lower  v o t i n g  a g e  r e q u i r e m e n t  o r  a u t h o r i z e  

t h e  l e g i s l a t u r e  t o  do  s o .  No s t a t e  c o n s t i t u t i o n  h a s  done so .  

3 .  Res idence  

The Convent ion  must  make t h r e e  b a s i c  d e c i s i o n s  w i t h  

r e s p e c t  t o  a  r e s i d e n c e  r e q u i r e m e n t :  ( a )  whe the r  t o  i n c l u d e  

any such r e q u i r e m e n t ;  ( b )  i f  a  r e q u i r e m e n t  is  i n c l u d e d ,  whether  

r e s i d e n c e  s h o u l d  be d e f i n e d  i n  t h e  C o n s t i t u t i o n  a n d ,  if s o ,  

how; and ( c )  i f  a  r e s i d e n c e  r e q u i r e m e n t  i s  i n c l u d e d ,  how l o n g  

it s h o u l d  be .  

a )  Purpose  of a r e s i d e n t  r e q u i r e m e n t  

A r e s i d e n c e  r e q u i r e m e n t  s e r v e s  t h r e e  p r imary  pur-  

poses :  (1) it s e e k s  t o  e n s u r e  t h a t  v o t e r s  make informed de-  

c i s o n s  a b o u t  c a n d i d a t e s  and i s s u e s  and t h a t  t h e y  have an 

i n t e r e s t  i n  t h e  outcome of e l e c t i o n s ;  ( 2 )  it h e l p s  p r e v e n t  

some a b u s e s  o f  t h e  e l e c t o r a l  p r o c e s s  such  as m u l t i p l e  v o t i n g  

and  temporary  r e s i d e n c e  t o  i n f l u e n c e  t h e  outcome o f  an  e l e c -  

Lion; and ( 3 )  it f a c i l i t a t e s  r e c o r d k e e p i n g  i n  e l e c t i o n  ad- 

m i p i s t r a t i o n .  f i f t y  state:: i - e q n i r e  a . p e r i c d  o f  s t a t e  
40/  - . 

r e s i d e n c e  a s  2 y u a i i f i c h k i o n  f o r  v o t i n g .  

because  d e t e r m i n a t i o n  of a p e r s o n ' s  i n t e n t  t o  l i v e  i n  t h e  

40/  The c o n s t i t u t i o n  o f  P u e r t o  R ico  d o e s  n o t  have  a r e s i d e n c e  - 
r e q u i r e m e n t ,  b u t  t h e  laws of P u e r t o  R ico  r e q u i r e  a l l  v o t e r s  
t o  be "bona f i d e "  r e s i d e n t s .  P . R .  ANN. LAWS tit. 1 6 ,  § 4 1 .  



Commonwealth o n  a  permanent  b a s i s  w i l l  r e q u i r e  r e v i e w  o f  

many c r i t e r i a  t h a t  w i l l  v a r y  a s  t h e  c o m p l e x i t y  o f  s o c i a l  
4 1 /  - 

o r g a n i z a t i o n  and t h e  m o b i l i t y  o f  t h e  p o p u l a t i o n  i n c r e a s e .  

These  c r i t e r i a  m i g h t  i n c l u d e  year - round r e s i d e n c e ,  payment 

o f  t a x e s ,  p r o p e r t y  o w n e r s h i p ,  p o s s e s s i o n  o f  a  d r i v e r ' s  

4 1 /  S e c t i o n  1 0 0 5 ( e )  o f  t h e  Covenant  d e f i n e s  d o m i c i l e  as - 
t h a t  p l a c e  where a  p e r s o n  m a i n t a i n s  a  
r e s i d e n c e  w i t h  t h e  i n t e n t i o n  o f  c o n t i n u i n g  
s u c h  r e s i d e n c e  f o r  a n  u n l i m i t e d  o r  i n d e f i n i t e  
p e r i o d ,  and t o  which  s u c h  p e r s o n  h a s  t h e  i n -  
t e n t i o n  o f  r e t u r n i n g  whenever  h e  i s  a b s e n t ,  
even  f o r  a n  e x t e n d e d  p e r i o d .  

R e s i d e n c e  f o r  v o t i n g  p u r p o s e s  i n  P u e r t o  R ico  is  d e f i n e d  
' b y  s t a t u t e .  The d e f i n i t i o n  i s  b a s e d  on d o m i c i l e :  

The d o m i c i l e  which i s  t h e  v o t e r ' s  l e g a l  
r e s i d e n c e ,  s h a l l  be d e t e r m i n e d  i n  a c c o r d -  
a n c e  w i t h  t h e  f o l l o w i n g  r u l e s :  (1) Every 
p e r s o n  h a s  a d o m i c i l e .  ( 2 )  T h e r e  c a n  b e  
b u t  one  d o m i c i l e .  ( 3 )  L e g a l  r e s i d e n c e  o r  
d o m i c i l e  i s  t h e  p l a c e  where a  p e r s o n  
h a b i t u a l l y  r e s i d e s  when n o t  c a l l e d  else- 
where t o  work o r  f o r  s o n e  o t h e r  tempor.qry 
p u r p o s e ,  and t o  whlcl-; s u c h  persGn r c t - u r n s  
i n  s e a s o n s  f o r  rest.  ( 4 j  L e g a l  d o m i c i l e  
o r  r e s i d e n c e  mzy be changed by j o i n d e r  3f 
accs and  i n t e n t .  < 5 )  A d s m i c i l e  ca ; lno t  Le 
l a s t  u n t i l  a new tile has  been a c q l l i r ~ d .  

P .R .  ANN. LAWS tit. 1 6 ,  § 4 i .  

C r i t e r i a  used  f o r  d e t e & i n i n g  r e s i d e n c e  f o r  v o t i n g  pu r -  
p o s e s  i n  t h e  J u n e ,  1975 p l e b i s c i t e  e l e c t i o n  i n  t h e  Common- 
w e a l t h  a r e  se t  o u t  above ,  a t  pp. 11-12. 



4 2 /  - 
l i c e n s e  and o t h e r  i n d i c i a  of permanent abode. An a l t e r n a -  

t i v e  s o l u t i o n  i f  a  r e s i d e n c e  requ i rement  i s  adopted might  

be t o  leave t h e  d e f i n i t i o n  of  r e s i d e n c e . . t o  d e t e r m i n a t i o n  by 
4 3 / .  - 

t h e  c o u r t s  on a  case-by-case b a s i s .  

A t h i r d  a l t e r n a t i v e  would l e a v e  t h e  d e f i n i t i o n  of 

r e s i d e n c e  t o  t h e  Commonwealth l e g i s l a t u r e .  The Model S t a t e  

42/  The Convention may be concerned a b o u t  g r a n t i n g  t h e  r i g h t  - 
t o  v o t e  t o  m i l i t a r y  p e r s o n n e l  s t a t i o n e d  i n  t h e  Commonwealth. 
Many s t a t e s  have had t h e  same concern .  Approximately h a l f  of 
t h e  s t a t e  c o n s t i t u t i o n s  c o n t a i n  p r o v i s i o n s  des igned  t o  exc lude  
m i l i t a r y  p e r s o n n e l  from v o t i n g  i n   heir e l e c t i o n s  by p r even t i ng  
m i l i t a r y  pe r sonne l  from g a i n i n g  o r  l o s i n g  r e s i d e n c e  f o r  v o t i n g  
purposes .  Other  c l a s s e s  of  p e r s o n s  o f t e n  named i n  t h e s e  p rov i -  
s i o n s  i n c l u d e  s t u d e n t s ,  paupers  and menta l  in,zompetents .  E.g., 
N . Y .  CONST. a r t .  11, 5 4 ;  ORE. CONST. a r t .  11, 55 4-5. 

The Uni ted  S t a t e s  Supreme Cour t ,  however, i n  Ca r r i ng ton  
v.  Rash, 380 U.S. 89 (1965 ) ,  i n v a l i d a t e d  a  Texas c o n s t i t u t i o n a l  
provision denying m i - l i t a r y  men t h e  r i g h t  t o  v o t e  a s  long a s  
t h e y  zemained i n  t h e  Armed Forces .  I n  zvans  v .  Cornman, 395 
U . S .  4 1 9  ( 1 9 ? 0 ) ,  t h e  Cou r t  d e c l a r e d  r e s i d e n t s  of  f e d e r a l  en- 
c l a v e s  e l i g i b l e  f o r  t h e  f r a n c h i s e  i n  t h e  s t a t e  i n  which t h e  
f e d e r a l  a r e a  i s  l o c a t e d .  

The d e z i s i o n s  a l s o  stress t h a t  a s t a t e  can  l i m i t  t h e  r i g h t  
t o  v o t e  t c  501la f  i d e  r e s j d e n t s .  x. , C a r r i n g t o n  v. Rash, 3 8 0  - -- 
1 .  89 ' ,  94  ( 1 5 6 5 ) .  The Convention can a d d r e s s  i t s  concern  . . z b c u t  m ~ l i t a r y  persons v a t i n y  i n  t h e  Cornanwealth i n  two ways. 
F i r s t ,  the C ~ n s t l t u t i o n  csa i n c i u d e  a  s t r i c t  d e f i n i t i o n  of r e s i - -  
dence f o r  v o t i n g ~ u r - p o s e s  based cn dorni .ci le  (or- i t  car, d i r e c t  
t h e  L e g i s l a t u r e  ts e s t z b l i s h  such 2 d e f i n i t i o n ; .  Second, t h e  
Cor-~s',Li;ui;ior, can  i r rc . l~de  a r e g i s t r a t i o n  p rov i s i .on  t h a t  p l a c e s  
L' ~:ie ~ ~ r d ~ ~  th-r. 3523 Lcs:it r,r p r r ~ ~ ;  n~ 1 3 s ~ ~  f j 5-2 ~'psi:?"lpilcz a;)? 
t h a t  r e q u i r e s  a certification under  p e n a l t y  of l a w  t h a t  t h e  
a p p l i c a n t  i s  n o t  r e g i s t e r e d  t o  v o t e  e l s ewhe re .  Q., VA. 
CONST. a r t .  11, 5 2.  T h e s e ' p r o v i s i o n s  would e n s u r e  t h a t  a  
m i l i t a r y  pe r son  o r  s t u d e n t  can o n l y  v o t e  i n  one p l a c e  and 
canno t  v o t e  i n  t h e  Commonwealth u n t i l  h i s  o r  h e r  p r e v i o u s  
d o m i c i l e  i s  l o s t .  

4 3 /  The V i r g i n i a  c o n s t i t u t i o n  c o n t a i n s  a  s p e c i f i c  d e f i n i t i o n  of - 
r e s i d e n c e  f o r  v o t i n g  purposes :  "Both d o m i c i l e  and a  p l a c e  of 
abode."  VA. CONST. a r t .  11, § 1. NO o t h e r  s t a t e  c o n s t i t u t i o n  
i n c l u d e s  a  s p e c i f i c  d e f i n i t i o n .  



C o n s t i t u t i o n  a d o p t s  t h i s  approach :  "The l e g i s l a t u r e  s h a l l  by 
4 4 /  

law d e f i n e  r e s i d e n c e  f o r  v o t i n g  purpo.ses.  . . . 11 - The C a l i -  

4 5/ f o r n i a  and Michigan  c o n s t i t u t i o n s  c o n t a i n  s i m i l a r  p r o v i s i o n s . -  

c )  Leng th  o f  r e s i d e n c e  r e q u i r e m e n t  

The C o n s t i t u t i o n  may i n c l u d e  a d u r a t i o n a l  r e s i d e n c e  

r e q u i r e m e n t  o f  from 30 t o  60 o r  p e r h a p s  90 days .  The U n i t e d  

S t a t e s  Supreme C o u r t . h a s  h e l d  t h a t  l e n g t h y  r e s i d e n c e  r e q u i r e -  

ments  are u n c o n s t i t u t i o n a l . 4 6 /  The C o u r t  w a s  n o t  c o n v i n c e d  t h a t  

r e s i d e n c e  r e q u i r e m e n t s  e n s u r e  a more i n f o r m e d  and  i n t e r e s t e d  

e l e c t o r a t e ,  b u t  it d i d  r e c o g n i z e  t h e  need  f o r  r e s i d e n c e  r e q u i r e -  

ments  f o r  a d m i n i s t r a t i v e  p u r p o s e s .  The C o u r t  s u g g e s t e d  a 

t h i r t y - d a y  r e q u i r e m e n t  t o  m e e t  t h i s  need.  I n  r e c e n t  cases t h e  

C o u r t  h a s  a l l o w e d  f i f t y - d a y  r u l e s  i n  s t a tes  showing s p e c i a l  

c i r c u m s t a n c e s ,  w h i l e  s t a t i n g  t h a t  f i f t y - d a y  r u l e s  a p p r o a c h  

4 7/ t h e  c o n s t i t u t i o n a l  l i m i t .  - 

4 .  L i t e r a c y  

L i t e r a c y  h a s  been  a  t r a d i t i c n z l  and  p e r r n i s s i b i e  
4 8 j  - 

q u a l i f i r a t i o n  f o r  v o t i n $ ,  and s o x e  -19 st-t-e c o n s t i t u t i o n s  

. . 44: i J z t i o n a l  i.lur,lcl.pal Leaq-22, FODRT, ST.!Ci8i'F: (7QNSTIT:TIs:: art. .- 
I~ ,_er ci ce:> 111, 5 3 .  $2  ( 6 t l l  rev. eii. 1 9 6 3 )  \;;eici~-.;f '- - -.s ki-,ijr;i csi4;l;ri' . ; 

- 45 /  CAL. CONST. a r t .  11, $ 2 ;  M I C H .  CONST. a r t .  11, 1. 

Dunn v .  B l u m s t e i n .  405 U.S. 

- 47 /  Mars ton  v. L e w i s ,  4 1 0  U.S. 679 (1973)  ; Burns v.  F o r e s t o n .  
410 U.S. 686 ( 1 9 7 3 ) .  

P r o h i b i t i n g  v o t e r  r e g i s t r a t i o n  w i t h i n  30 d a y s  o f  a n  e l e c t i o n  
t h e  d i s c u s s i o n  below i n  S I I ( B )  ( 7 ) )  e l i m i n a t e s  t h e  need  

f o r  t h e  C o n s t i t u i o n  t o  s p e c i f y  a l e n g t h  of  r e s i d e n c e  r e q u i r e m e n t .  

- 48 /  L a s s i t e r  v.  Northhampton County Bd. o f  E l e c t i o n s ,  360 U.S. 

45 ( 1 9 5 9 ) .  



4  9/ - 
have s u c h  a r e q u i r e m e n t .  The u t i l i t y  o f  a  l i t e r a c y  

r e q u i r e m e n t  a s  a  p o l i c y  t o o l ,  however ,  h a s  been c h a l l e n g e d  
5  O /  - 

by many p o l i t i c a l  s c i e n t i s t s  a n d  c i v i l  r i g h t s  a d v o c a t e s .  

The P u e r t o  Rico  c o n s t i t u t i o n  e x p l i c i t l y  s t a t e s :  "NO p e r s o n  

s h a l l  be  d e p r i v e d  of  t h e  r i g h t  t o  v o t e  because  h e  d o e s  n o t  
51/ - 

know how t o  r e a d  o r  w r i t e . "  

A l i t e r a c y  r e q u i r e m e n t  c a n  b e  e n f o r c e d  t h r o u g h  any 

t e s t  o f  t h e  a b i l i t y  t o  r e a d ,  w r i t e ,  o r  i n t e r p r e t  any w r i t t e n  
52/  - 

m a t e r i a l .  P o s s i b l e  t e s t s  i n c l u d e :  c o m p l e t i n g  w i t h o u t  

a s s i s t a n c e  a n  a p p l i c a t i o n  f o r  v o t i n g  r e g i s t r a t i o n ;  r e a d i n g  

o r  w r i t i n g  any  p l -ov i s ion  o f  t h e  Un i t ed  S t a t e s  o r  Common- 

w e a l t h  C o n s t i t u t i o n ;  o r  w r i t i n g  o n e ' s  own name. 

Those  who f a v o r  t h e  c o n s t i t u t i o n a l  i n c l u s i o n  o f  

l i t e r a c y  p r o v j s i o n s  c o n t e n d  t h a t  t h e y  s e r v e  l e g i t i m a t e  p o l i c y  

o b j e c t i v e s  because :  (1) i l l i t e r a t e s  c a n n o t  u n d e r s t a n d  t h e  

b a l l o t  and  p r o v i d i n g  a s s i s t a n c e  f o r  s u b s t a n t i a l  numbers o'f * 

i l l i t e r a t e  v o t e r s  a t  t h e  p ~ l l s  ccn13  i n c r e a s e  t h e  o p p o r t u n i t y  

fvr f r a u d ;  (21 i l l  i t e r a t e s  must  r e l y  upon ward--of-mouth recam- 

mcndat icms 3r.d h e a r s a y  s t a t e n t e n t s  a b o u t  i s s u e s  and c a p d i d a t e s  

4 5 j  E . q . ;  cC;;;?J. COPJST. , a r t .  V I ,  tj I ;  Gk. CSNST. art, 11: I ;  - - i;z< - r-@?!.-#-. - . - A .  - a c i ~ .  I?, 3 1. 

50/ J. Ferguson  & D. McHenry, THE AMERICAN SYSTEM OF GOVERNPENT - 
pp. 1 8 3 ,  215-17 ( 1 2 t h  e d .  1 9 7 3 ) ;  R .  Maddox & R. Fuquay,  STATE 
AND LOCAL GOVERNMENT p. 215 (3d  e d .  1 9 7 5 ) .  

51/ P.R. CONST. a r t .  VI ,  5 4. - 

52/ 42 U.S. 5 1 9 7 3 b ( c )  ( d e f i n i n g  l i t e r a c y  " t e s t  o r  d e v i c e " ) .  - 
1, 



and t h u s  c a n n o t  make independent  and i n t e l l i g e n t  c h o i c e s  

a t  t h e  p o l l s ;  and ( 3 )  l i t e r a c y  requi . rements  s e r v e  a s  an 

53/ i n c e n t i v e  f o r  i l l i t e r a t e  p e r s o n s  t o  l e a r n  t o  read.- 

Those who oppose l i t e r a c y  r e q u i r e m e n t s  contend:  

(1) i l l i t e r a t e s  can  g e t  adequa te  i n f o r m a t i o n  a b o u t  p o l i t i c a l  I 
i s s u e s  and c a n d i d a t e s  from r a d i o ,  t e l e v i s i o n  and t a l k i n g  w i t h  

o t h e r  p e r s o n s ;  ( 2 )  s i n c e  e l e c t i o n  o f f i c i a l s  h e l p  t h e  b l i n d  and 

d i s a b l e d ,  i l l i t e r a t e s  s h o u l d  g e t  s i m i l a r  a s s i s t a n c e :  ( 3 )  il- 1 
l i t e r a t e  p e r s o n s  have economic and s o c i a l  i n t e r e s t s  d i s t i n c t  I 
from t h o s e  o f  b e t t e r  e d u c a t e d  and w e a l t h i e r  c i t i z e n s  and s h o u l d '  

have  t h e  o p p o r t u n i t y  t o  e x p r e s s  t h o s e  i n t e r e s t s  th rough  t h e  

p o l i t i c a l  p r o c e s s ;  ( 4 )  l i t e r a c y  t e s t s  a t t a c k  t h e  problem a t  t h e  

wrong p l a c e ;  t h e  c u r e  i s  t o  r a i s e  e d u c a t i o n a l  s t a n d a r d s  i n  

s c h o o l s  r a t h e r  t h a n  t o  p e n a l i z e  a l r e a d y  d i s a d v a n t a g e d  p e r s o n s ;  

( 5 )  l i t e r a c y  t e s t s  a r e  open t o  abuse  because  t h e y  v e s t  broad 

d i s c r e t i o n a r y  powers i n  t h e  hands  o f  e l e c t i o n  o f f i c i a l s ;  and 

( 5 )  l i t e r ~ c y  t e s t s  d i s c r i m i n a t e  a g a i n s t  t h e  p o c r ,  t h e  aged 

5 4 /  and r u r a l  i n b a 5 i t c n l s  .-- 
-. .In-. 3 ~ i . t e d  S t s t e s  f:.:cncjr?ss hc=s p r o h i b i c e ?  s t a t e s  

J J /  - L a s s i t e r  v. Northhampton County Bd. o f  E l e c t i o n s ,  360 U.S. 

45, 51-52 ( 1 9 5 9 ) ;  R. Maddox & R. Fuquay, STATE AND LOCAL 
GOVERNMENT p. 215 (3d ed .  1 9 7 5 ) ;  HAWAII  STUDIES p. 2 2 .  

- 54/  L a s s i t e r  v .  Northhampton County Bd. of  E l e c t i o n c ,  360 U.S. 
45, 52-53 (1959) ;  U.S. CONG. & ADMIN.  NEWS, 94th  Cong.,  1st Ses  
pp. 787-804 (1975) (P.L. 74-73);  Hear ings  An s. 1 5 6 4 - ~ e f o r e  t h e  
S e n a t e  Comm. on t h e  J u d i c i a r y ,  8 9 t h  Cong., 1st S e s s . ,  P t .  2 ,  
pp. 1447-55 (1965) .  



55/ - 
Righ t s  Act o f  1965, a s  amended i n  1975. Although t h i s  a c t  

is  n o t  a p p l i c a b l e  t o  t h e  Commonwealth, t h e  s t r o n g  o p p o s i t i o n  

t o  l i t e r a c y  tests r e f l e c t e d  i n  t h i s  l e g i s l a t i o n  a rgues  a g a i n s t  

t h e  i n c l u s i o n  of  a  l i t e r a c y  requ i rement  i n  t h e  Commonwealth 

C o n s t i t u t i o n .  

The Convention may wish t o  c o n s i d e r  ano the r  a s p e c t  of 

t h e  l i t e r a c y  problem -- prov id ing  v o t e r  a s s i s t a n c e  i n  mino r i t y  

languages  t o  encourage v o t i n g  by pe r sons  l i t e r a t e  i n  languages  
56/ - 

o t h e r  t h a n  Eng l i sh  ( o r  Chamorro). 

5. D i s s u a l i f  i c a t i o n s  

I n  d e f i n i n g  t h e  group o f  e l i g i b l e  v o t e r s ,  t h e  Convention 

may d e s i r e  t o  c o n s i d e r  two widely-used types  of d i s q u a l i f i c a t i o n s :  

c o n v i c t i o n  o f  a  cr ime and a d j ~ d i c a t i o n  of  unsound n i n d .  

a )  Crime 

The Supreme Cour t  h a s  upheld t h e  r i g h t  t o  d i s q u a l i f y  
5 7 /  - 

conv ic t ed  f e l o n s  from v o t i n g ,  and a l l  Su t  f o u r  s t a t e  const-tu- 

55/ 4 2  U . S . C .  6 1973aa:a) ( Z ~ J P F .  1 9 7 6 ) .  - 
56/  A p r eceden t  = o r  r h i s  Yyne of  p r o v i s i c n  e x i s t s  i n  t h e  Vot ing - 
Righ t s  Act.  Sectlor:  1973ad-la re;-;hires a s f a t 2  53 prepa re  "any 
r e g i s t r z t i o n  o r  v o t i x g  nc t i c a s , .  forms,  ins t rc :c t lons ,  a s s i s t z ince ,  
cr o t h e r  n r a t e r i a l s  o r  i-nf-cz;; ' ,~.ti~:i re l2 t j .n .q  tc. the elec7:oral ?:PO- - .  I .  . 
Cess, ~ n c l c t l l i ; ~  S d ~ l ~ t s  in L i i e  i anguagc . ~ f  ; i ~  r l~Lnori ty 
g roups  i n  t h e  s t a t e  w i th  members e q u a l i n g  more t han  5% of t h e  
c i t i z e n s  of  v o t i n g  age  i n  t h e  s t a t e .  I n  a d d i t i o n ,  where t h e  
language of t h e  a p p l i c a b l e  mino r i t y  g roup  i s  o r a l  o r  u n w r i t t e n ,  
t h e  s t a t e  i s  r e q u i r e d  t o  f u r n i s h  o r a l  i n s t r u c t i o n s ,  . a s s i s t a n c e  
o r  o t h e r  i n fo rma t ion  r e l a t i n g  t o  r e g i s t r a t i o n  and v o t i n g .  42 
U.S.C. S 1 9 7 3 a a - l a ( b ) ,  ( c )  (Supp. 1976 ) .  

57/ Richardson v. Ramirez, 418 U . S .  2 4  (1974) .  - 



58/ - 
t i o n s  i n c l u d e  such  d i s q u a l i f i c a t i o n  p r o v i s i o n s .  I f  it wi shes  

t o  d i s q u a l i f y  such  pe r sons  from v o t i n g , ,  t h e r e  a r e  t h r e e  a l t e r -  

n a t i v e  methods t h a t  t h e  Convention might  s e l e c t :  (1) i t  may 

i n c l u d e  a  g e n e r a l  d i s q u a l i f i c a t i o n  p r o v i s i o n ,  r e f e r r i n g  t o  

broad c l a s s e s  of c r i m e  such a s  a  " f e lony"  o r  "infamous cr ime"  
59/ - 

o r  a  crime' i n v o l v i n g  "moral  t u r p i t u d e " ;  ( 2 )  i t  may l i s t  

s p e c i f i c  c r imes  t h a t  r e s u l t  i n  d i s q u a l i f i c a t i o n  ( e . g . ,  - b r i b e r y ,  
6  o/ - 

embezzlement,  f o r g e r y ,  l a r c e n y ,  o r  t r e a s o n ) ;  o r  ( 3 )  it may 
61/ - 

a u t h o r i z e  t h e  l e g i s l a t u r e  t o  s p e c i f y  d i s q u a l i f y i n g  crimes. 

The f i r s t  a l t e r n a t i v e  p r o v i d e s  some f l e x i b i l i t y ,  b u t  

s t i l l  l i m i t s  t h e  l e g i s l a t u r e ' s  d i s c r e t i o n  t o  d e c i d e  what c r imes  

t o  i n c l u d e  and what crimes t o  exc lude .  I t  e l i m i n a t e s  t h e  

p o s s i b i l i t y  of  a  p e r s o n ' s  l o s i n g  t h e  r i g h t  t o  v o t e  f o r  con- 

v i c t i o n  of a  p e t t y  misdemeanor. Those who f a v o r  t h e  second 

a l t e r n a t i v e  b e l i e v e  t h a t ,  i f  d i s c r e t i o n  i s  l e f t  t o  t h e  l e g i s l a -  
9 

t u r e ,  t h e  power may be abused and p o l i c y  a l t e r e d  from y e a r  t o  

58 /  The e s c e p t i o n s  a r e  I n d i a n a ,  Massachuse t t s :  P e n n s y l v a n i l  -- 
and Vermont. T h s  P u e r t e  E ico  c o n s t i t u t l o r :  i s  a l s c  s i l e ~ t  i n  
t h i s  a r e a -  

5?/  E.E. ,  O k I G  C?N?T. drt. 11, s 4 ;  r:Ey. C ~ K S T -  a r k ,  ,,', 5 j ; 
EXSH.-CO~ST. a r t .  ~ 1 ,  § 3. 

60/ E.g., ALA. CONST. a r t .  v ~ I I ,  § 1 8 2 ,  IDAHO CONST. a r t .  
VI, § 3. 

61/ E.g., CONN. CONST. a r t .  V I ,  S 3;  N . J .  CONST. a r t .  11, - 
§ 7. 



y e a r .  Those who f a v o r  t h e  t h i r d  a l t e r n a t i v e  a r g u e  f o r  

c o n s t i t u t i o n a l  f l e x i b i l i t y ,  e s p e c i a l l y  i n  l i g h t  o f  changing 

i d e a s  a b o u t  p e n a l  reform.  

A t  l e a s t  30 o f  t h e  46 s t a t e s  t h a t  u s e  d i s q u a l i f i c a -  

t i o n  p r o v i s i o n s  f o l l o w  t h e  f i r s t  a l t e r n a t i v e .  Many of  t h e  

same s t a t e  c o n s t i t u t i o n s  a l s o  i n c l u d e  l i s t s  of  s p e c i f i c  
62/ 

c r imes .  Ten s t a t e s  and t h e  Model S t a t e  c o n s t i t u t i o n -  

s p e c i f i c a l l y  d e l e g a t e  t h e  l i s t i n g  o f  c r i m e s  t o  t h e  l e g i s l a -  

t u r e .  The remain ing  s t a t e s  l i s t  c r i m e s  and g i v e  t h e  

l e g i s l a t u r e  t h e  power t o  d i s q u a l i f y  p e r s o n s  c o n v i c t e d  

o f  t h o s e  crimes. 

I f  a  d i s q u a l i f i c a t i o n  p r o v i s i o n  i s  t o  be  

i n c l u d e d ,  t h e  Commonwealth C o n s t i t u t i o n  may p r o v i d e  

f o r  permanent  d i s q u a l i f i c a t i o n  of  p e r s o n s  c o n v i c t e d  

of c e r t a i n  crimes u n l e s s  pardoned;  it may p r o v i d e  f o r  

r e s t o r a t i o n  o f  v o t i n g  r i g h t s  a t  t h e  end of  i iuprisonment;  

it may l e a v e  t h e  e x t e n t  of d i s q u a l i f i c a t . i o n  t o  the 

d i s c r e r i c i l  o f  t h e  l e g i s l a t r ; r e .  f.lany a a t h o r i t i c s  be] .ie:~e 

t h a t  per-rzsnent d i s c ; u a l i C i c a ~ i o i l  ser7:e.s: fro u.c,ef:li purpose  arid 

r i g h t s  and t h e  o p p o r t u n i t y  t o  . p a r t i c i p a t e  i n  t h e  p o l i t i c a l  pro-  
63/ - 

c e s s .  A t  l e a s t  24 s t a t e  c o n s t i t u t i o n s  p e r m i t  e x - f e l o n s  who 

have s e r v e d  t h e i r  s e n t e n c e s  f u l l  v o t i n g  r i g h t s .  The m o s t  

62/ MODEL CONST. a r t  111, 5 3.01. - li 

63/ Richardson v .  Ramirez, 418 U . S .  24, 83-85 (1974) - 
( M a r s h a l l ,  J . ,  d i s s e n t i n g ) .  



common p r o v i s i o n  s t a t e s  t h a t  d i s q u a l i f i c a t i o n  c o n t i n u e s  =/ 
" u n l e s s  r e s t o r e d  t o  c i v i l  r i g h t s . "  , Colorado  l i m i t s  d i s -  

65/ - 
q u a l i f i c a t i o n  t o  t h e  f u l l  term o f  impr isonment .  The Model 

6  6/ - 
S t a t e  C o n s t i t u t i o n  l e a v e s  t h e  d e c i s i o n  t o  t h e  l e g i s l a t u r e .  

b )  Unsound mind 

A l l  s t a t e s  deny v o t i n g  p r i v i l e g e s  t o  t h e  m e n t a l l y  

unsound e i t h e r  by c o n s t i t u t i o n a l  p r o v i s i o n ,  s t a t u t e  o r  j u d i c i a l  
67/ - 

d e c i s i o n .  A p r i n c i p a l  c o n s i d e r a t i o n  i n  t h i s  r e s p e c t  i s  t h e  

d e f i n i t i o n  o f  "unsound mind."  The S e c r e t a r i a l  Order  t h a t  

e s t a b l i s h e d  e l i g i b i l i t y  t o  v o t e  i n  t h e  1975 p 1 e b i s c i t . e  i n  t h e  

Nor the rn  Mar ianas  used  t h e  d e f i n i t i o n  "under  a  judgment of  
6  8 / 

m e n t a l  incompetency o r  i n s a n i t y . " -  T h i s  d e f i n i t i o n  h a s  t h e  

a d v a n t a g e  of  r e s t i n g  on  a  j u d i c i a l  d e t e r m i n a t i o n  made p r i o r  

t o ,  and n o t  f o r  t h e  p u r p o s e  o f ,  e s t a b l i s h i n g  q u a l i f i c a t i o n s  

t c  v o t e .  L i k e  t h e  d e f i n i t i o n  o f  d i s q u a l i f y i n q  crimes, t h e  

Convent-ion may d e c i d e  t o  l e a v e  t h i s  m a t t e r  t o  t h e  l e g i s l a t u r e  

' o r  t o  t h e  c o u r t s  f o r  d e t e m i n a t i o n  o n  a  case-by-case  b a s i s .  

5 .  E l e c t i o n  P r o c e d n r e s  -- -. 

There a r p  t r ~ o  b a s i c  a p p r o a c h e s  t~ c o ~ s t l t u t i o n a l  

64/ E.g., N.M. CONST. a r t .  V I I ,  5 1; WYO. CONST. a r t .  V I ,  5 6 .  - - 
65/ COLO. CONST. a r t .  V I I ,  5 1 0 .  The American Law I n s t i t u t e  - 
s u p p o r t s  t h i s  approach .  MODEL PENAL CODE § 306.3 (Proposed  
O f f i c i a l  D r a f t  1 9 6 2 ) .  

66/ MODEL CONST. a r t .  111, § 3.01.  - 
67/ E . g . ,  HAWAII CONST. a r t .  11, § 2; N . J .  CONST. a r t .  111, § 6. - -  
68/ Sec .  Orde r  No. 2973, 5 7 ;  40 Fed. Reg. 17300,  17301 ( 1 9 7 5 ) .  - 



a  few b a s i c  p r i n c i p l e s  and a u t h o r i z e  t h e  l e g i s l a t u r e  t o  

p rov ide  s t a t u t o r y  d e t a i l  t h a t  a d h e r e s  t o  t h e  s t a t e d  p r i n c i -  

p l e s .  The Model S t a t e  C o n s t i t u t i o n  chooses  t h i s  approach:  . 

The l e g i s l a t u r e  s h a l l  by law . . . 
i n s u r e  s e c r e c y  i n  v o t i n g  and p rov ide  f o r  
t h e  r e g i s t r a t i o n  of  v o t e r s ,  a b s e n t e e  v o t i n g ,  
t h e  a d m i n i s t r a t i o n  of  e l e c t i o n s  and t h e  

. nomination of c a n d i d a t e s .  - 69/  

The P u e r t o  Rico c o n s t i t u t i o n  a l s o  t a k e s  t h i s  approach.  

A r t i c l e  11, s e c t i o n  2 s e t s  f o r t h  t h e  r e l e v a n t  p r i n c i p l e s :  

The laws s h a l l  g u a r a n t e e  t h e  expres -  
s i o n  of  t h e  w i l l  of t h e  peop l e  by means 
of  e q u a l ,  d i r e c t  and s e c r e t  u n i v e r s a l  
s u f f r a g e  and s h a l l  p r o t e c t  t h e  c i t i z e n s  
a g a i n s t  any c o e r c i o n  i n  t h e  e x e r c i s e  o f  
t h e  e l e c t o r a l  f r a n c h i s e .  

A r t i c l e  I V ,  s e c t i o n  4 a u t h o r i z e s  t h e  P u e r t o  Rican l e g i s l a t u r e  

t o  supp ly  t h e  d e t a i l s :  

A l l  m a t t e r s  concern ing  t h e  e l e c t o r a l  
p r o c e s s ,  r e g i s t r a t i o n  of  v o t e r s ,  p o l i t i c a l  
p a r t i e s  and c a n d i d a t e s  s h a l l  be  de t e rmined  
by law.70/ - 

The Convention might s e l e c t  t h i s  approach beccuse  of  t h e  

need t o  promote f l e x i b i l i t y  t h a t  a l l o w s  n o Z i f i c a t i o n  cf 

5 9 /  ?:09EL CONST. a r t .  I:I, 5 3 . 0 2 .  - 
70 /  The remainder  of  t h i s  s e c t i o n  s u p p l i e s  a  few d e t a i l s :  - 
(1) t h a t  g e n e r a l  e l e c t i o n s  s h a l l  be h e l d  eve ry  f o u r  y e a r s  i n  

November; and ( 2 )  t h a t  o f f i c i a l s  s h a l l  be e l e c t e d  by d i r e c t  
v o t e  and t h e  c a n d i d a t e  r e c e i v i n g  t h e  most v o t e s  f o r  an  o f f i c e  
s h a l l  be d e c l a r e d  e l e c t e d .  

The Hawaii c o n s t i t u t i o n  i s  s i m i l a r l y  s imple .  HAWAII  CONST. 
a r t .  11, § 4 .  See a l s o  CONN. CONST. a r t .  VI,  § 4 ;  M I C H .  CONST. -- 
a r t .  IV, § 4; MONT. CONST. a r t  I V ,  § 3 ;  NEV. CONST. a r t  11, § 6 .  

i 



e l e c t i o n  p r o c e d u r e s  a s  c i r c u m s t a n c e s  and improved methods 

d i c t a t e ,  and because  l e g i s l a t o r s  a r e  l i k e l y  t o  d e v e l o p  

g r e a t e r  e x p e r t i s e  i n  t h e s e  a r e a s  o v e r  t h e  y e a r s .  S i n c e  t h e  

Commonwealth l e g i s l a t u r e  w i l l  need t o  f i l l  i n  many d e t a i l s  
71/ - 

i n  any c a s e ,  g i v i n g  t h e  e n t i r e  j o b  t o  t h e  l e g i s l a t u r e  

from t h e  s t a r t  c o u l d  a v o i d  i n c o n s i s t e n c i e s  and t h e  c r e a t i o n  

o f  d i s a d v a n t a g e o u s  c o n s t i t u t i o n a l  r i g i d i t i e s .  

The second approach  p e r m i t s  somewhat more d e t a i l  

i n  t h e  C o n s t i t u t i o n .  I f  t h i s  approach  i s  s e l e c t e d ,  t h e  

Convention may want t o  i n c l u d e  g e n e r a l  c o n s t i t u t i o n a l  gu ide -  

l i n e s  f o r  t h e  l e g i s l a t u r e  i n  t h e  f o l l o w i n g  a r e a s  ( l i s t e d  i n  

approx imate  o r d e r  of  c o n s t i t u t i o n a l  p r i o r i t y ) :  

1. o r d e r l y  s u c c e s s i o n  t o  o f f i c e ;  

2 .  c o n t e s t e d  e l e c t i o n s ;  

3 .  v o t i n g  p r o t e c t i o n s ;  

4 .  a b s e n t e e  v o t i n g ;  

5.  language d i s c r i m i n a t i o n ;  

6 .  Fnt2gri . t .y of e l c c t . i o n s r  

7 .  z l e c t i o n  s c h e d u l i n g ;  

E . h a I - . l c t . i j ~ ~  ~[tetk-ocs, 

9 .  e l e c t i o n  a d m i n i s t r a t i o n ;  
8 

1 0 .  v o t e r  r e g i s t r a t i o n ;  

11. nominat ing  p r o c e d u r e s .  

71/ For  example,  t h e  e l e c t i o n  l aws  o f  P u e r t o  Rico c o v e r  over  
4 0 0  pages .  The T r u s t  ~ e r r i t o r y  e l e c t i o n  l aws  ( t i t l e  4 3 )  a r e  
35 pages  i n  l e n g t h .  



1. Order ly  s u c c e s s i o n  t o  o f f i c e  . 

Three k inds  of  c o n s t i t u t i o n a l  p r o v i s i o n s  a r e  a v a i l a b l e  

t o  e n s u r e  o r d e r l y  t r a n s i t i o n  t o  o f f i c e  a f t e r  e l e c t i o n s .  

a )  Number o f  v o t e s  r e q u i r e d  f o r  e l e c t i o n  

  he C o n s t i t u t i o n  may p r o v i d e  t h a t  a pe r son  t o  be  e l e c t e d  

s h a l l  r e c e i v e  t h e  h i g h e s t  number o f  v o t e s ,  a  m a j o r i t y  of  t h e  

v o t e s ,  o r  a  p l u r a l i t y  a t  l e a s t  e q u a l  t o  a  s p e c i f i e d  pe r cen t age  

of t h e  v o t e s  c a s t .  The advantage  o f  t h e  f i r s t  p r o v i s i o n  i s  t h a t  

it e l i m i n a t e s  t h e  need f o r  (and c o s t  o f )  s p e c i a l  run-off  e l e c t i o n s .  

Requ i r ing  a  m a j o r i t y  may a l s o  r e q u i r e  a  run-off  e l e c t i o n ,  b u t  i t  

e n s u r e s  agreement among a  l a r g e r  number o f  v o t e r s .  A r equ i rement  

of a  p l u r a l i t y  of a  s p e c i f i e d  s i z e  i s  a  compromise between t h e  

f i r s t  two t y p e s  of p r o v i s i o n s .  

The P u s r t o  Rico c o n s t i t u t i o n  a d s p t s  t h e  f i r s t  a l t e r -  . 
7 2 /  - 

n a t i v e  f o r  a l l  e l e c t e d  o f f i c i a l s .  The Hawaii c o n s t i t u t i o n  
~. - 

adop t s  t h e  f i r s t  a l t c r ~ ~ ~ t i v e  f o r  Tcvcrncr  arid l i e u t e n a n t  goveLnGr. 

b) g a t e  c f  csrrmencernent of terli~ of c f f  i c ~  - -.. -. 

The C o n s t i t u t i o n  may s p e c i f y  t h e  d a t e  ~lpcZ7 which. t k ? ~ ; z  

72 /  P . R .  COMST. a r t .  V I ,  § 4 .  See a l s o  MONT. CONST. a r t .  I V ,  -- 
3-5; ORE. CONST. a r t .  11, § 1 6 .  

73/ H A W A I I  CONST. a r t .  I V ,  § §  1 ,  2 .  L e g i s l a t o r s  and l o c a l  - 
o f f i c i a l s  a r e  e l e c t e d  s i m i l a r l y ,  by s t a t u t o r y  p r o v i s i o n -  * 



t h e  p r o v i s i o n s  e s t a b l i s h i n g  t h e  o f f i c e s .  

c )  P r o v i s i o n  f o r  c o n t i n u i t y  o f  o f f i c e  

The C o n s t i t u t i o n  may i n c l u d e  a  p r o v i s i o n  f o r  t h e  

c o n t i n u i t y  o f  o f f i c e  i n  t h e  e v e n t  t h a t  a  newly e l e c t e d  o f f i c i a l  

i s  u n a b l e  t o  t a k e  o f f i c e  a t  t h e  s p e c i f i e d  d a t e .  Fo r  example ,  

t h e  Texas.  c o n s t i t u t i o n  p r o v i d e s :  

A l l  o f f i c e r s  w i t h i n  t h i s  S t a t e  
s h a l l  c o n t i n u e  t o  p e r f o r m  t h e  d u t i e s  
o f  t h e i r  o f f i c e s  u n t i l  t h e i r  s u c c e s s o r s  
s h a l l  be d u l y  q u a l i f i e d . 7 4 /  - 

2 .  C o n t e s t e d  e l e c t i o n s  

The C o n s t i t u t i o n  nay i n c l u d e  a  p r o v i s i o n  f o r  t h e  

r e s o l u t i o n  o f  c o n t e s t e d  e l e c t i o n  r e s u l t s .  I f  s o ,  t h e  a l t e r n a -  

t i v e s  f o r  r e s o l v i n g  s u c h  c o n t e s t s  a r e :  ( a )  i n  a  manner F r e -  

s c r i b e d  by law;  ( b )  by o n e  o r  b o t h  h o u s e s  o f  t h e  l e g i s l a t u r e ;  

o r  ( c )  by t h e  c o u r t s .  The f i r s t  a l t e r n a t i v e  p r o v i d e s  f l e x i b i l i t y  

The second  a l t e r n a t i v e  h a s  t h e  d i s a d v a n t a g e  o f  p e r m i t t i n g . p a r t i s a  
* 

c o n s i d e r a t i o n s  e x i s t i n g  a t  t h e  t i m e  of t h e  c o n t e s t e d  e l e c t i o n  

t o  i:lf ll.ierice t h e  l e g i s l a t u r e  ' s seso lu t . i on .  o f  tile i s s u e .  The 

thlr5 a 1  t c r n a  Live gzar-ntees t h e  con t e s t a r l l a  a c o u r t  h e a r i n g  
7  51 - 2 n d ~ ~  e s t a b l i s h c ?  p r o c e d i - ~ r e s  and  precedci:ts .  

74/ TEX. CONST. a r t .  X V I ,  § 1 7 .  V a c a n c i e s  i n  e x e c u t i v e  and  
l e g i s l a t i v e  b r a n c h  p o s i t i o n ' s  a r e  d i s c u s s e d  i n  BRIEFING PAPER NO. 
2 : THE EXECUTIVE BRANCH OF GOVERNMENT 5 I1 ( B )  (1) ( d )  ; and BRIEF- 
I N G  PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNMENT § I I ( C ) ( 3 )  

- I S /  S i x  s t a t e s  a u t h o r i z e  t h e  c o u r t s  t o  d e t e r m i n e  c o n t e s t e d  - 
e l e c t i o n s :  Co lo rado  ( w i t h  t h e  e x c e p t i o n  o f  e x e c u t i v e  o f f i c e s ) ,  
Hawai i ,  L o u i s i a n a ,  M i s s o u r i ,  P e n n s y l v a n i a  and Wyoming. A 
j u d i c i a l  a p p e a l  a s  a  l a s t  r e s o r t  may be a v a i l a b l e  eve* i f  
one  o f  t h e  f i r s t  two a l t e r n a t i v e s  i s  p r e s c r i b e d .  



X o s t  s t a t e  c o n s t i t u t i o n s  do  n o t  c o n t a i n  p r o v i s i o n s  

f o r  t h e  r e s o l u t i o n  o f  all c o n t e s t e d  e l e c t i o n s ,  and a  number 

p r o v i d e  d i f f e r e n t  methods f o r  t h e  r e s o l u t i o n  o f  e l e c t i o n s  f o r  

d i f f e r e n t  o f f i c e s .  C o n t e s t e d  e l e c t i o n s  f o r  g o v e r n o r ,  l i e u t e n a n t  
76/ 

g o v e r n o r  and  o t h e r  e x e c u t i v e  o f f i c e r s -  a r e  r e s o l v e d  by a l l  

t h r e e  methods.  Most s t a t e  c o n s t i t u t i o n s  p r o v i d e  t h a t  c o n t e s t e d  

e l e c t i o n s  f o r  l e g i s l a t o r s  s h a l l  b e  judged by t h e  members o f  

t h e  house  t h a t  i s  a f f e c t e d .  Where t h e  c o n s t i t u t i o n  i s  s i l e n t ,  

t h e  l e g i s l a t u r e  i s  assumed t o  have  t h e  power t o  p r o v i d e  a 

method f o r  r e s o l v i n g  c o n t e s t e d  e l e c t i o n s  u n d e r  i t s  b r o a d  
7 7/ - 

power t o  c o n t r o l  and  r e g u l a t e  e l e c t i o n s .  
7  8 /  

3 .  Vot ing  p r o t e c t i o n s -  

A l l  s t a t e  c o n s t i t u t i o n s  e x c e p t  t h o s e  of  New Hampsh i re ,  

76/ C o n t e s t e d  e l e c t i o n s  f o r  e x e c u t i v e  o f f i c i a l s  a r e  t o  be - 
resolved: 

(1) i n  a  Eanner  p r e s c r i b e d  by law:  i d a h u ,  
Mcntanz,  XebrasXz and N c w  Jezsey ; 

( 2 j  by c n e  cr 50th ho1;ses of t h e  l e r j i s l a t u r e :  
A l a b ~ m n ,  Arkansss  , C o l o r a d c  : 3zLz.waxe1 
Geozqia ,  I l i i n o i s  T n d i ~ n 3 ,  Z O F : ~ ,  Ke?t.ucky ; 
> t ~ r y l ~ r - : d ,  >:is~issi;pi, l i o r t h  C a r d l i n a ,  Oregon,  
Sou th  C a r o l i n a ,  T e n n e s s e e ,  Texas ,  V i r g i n i a ,  
Washington,  a n d ~ W e s t  V i r g i n i a ;  

( 3 )  t h e  c o u r t s  : C o n n e c t i c u t  and  M i s s o u r i .  

77/ HAWAII  STUDIES p. 42 .  - 

78/ The C o n s t i t u t i o n  may p r o v i d e  f o r  compulsory v o t i n g ,  - 
a s  one  way o f  a c h i e v i n g  u n i v e r s a l  s u f f r a g e .  N o  s t a t e  c o n s t i t u -  
t i o n  mandates  compulsory  v o t i n g .  The c o n s t i t u t i o n  o f  M a s s a c h u s e t t s  
a u t h o r i z e s  t h e  l e g i s l a t u r e  t o  p r o v i d e  a s y s t e m  o f  compulsory v o t i n g ,  
b u t  n o  s u c h  l e g i s l a t i o n  h a s  been  e n a c t e d .  PIASS. CONST. a r t .  LXI .  



New J e r s e y ,  Oregon,  Rhode I s l a n d  an2  Vermont g u a r a n t e e  t h e  

s e c r e c y  o f  v o t i n g .  Fo r  example ,  t h e  Hawaii  c o n s t i t u t i o n  s t a t e s :  
79/ 

" S e c r e c y  of  v o t i n g  s h a l l  be  p r e s e r v e d . "  

S e v e r a l  s t a t e  c o n s t i t u t i o n s  i n c l u d e  a  p r o v i s i o n  p ro -  

t e c t i n g  v o t e r s  from o t h e r  gove rnmen ta l  d u t i e s  o r  a r r e s t  w h i l e  

v o t i n g .  The V i r g i n i a  c o n s t i t u t i o n ,  f o r  example ,  p r o v i d e s :  

No v o t e r ,  d u r i n g  t h e  t i m e  o f  
h o l d i n g  any  e l e c t i o n  a t  which h e  i s  
e n t i t l e d  t o  v o t e ,  s h a l l  be  compe l l ed  
t o  p e r f o r m  m i l i t a r y  s e r v i c e ,  e x c e p t  i n  
t i m e  o f  war o r  p u b l i c  d a n g e r ,  n o r  t o  
a t t e n d  any c o u r t  a s  s u i t o r ,  j u r o r ,  o r  
w i t n e s s ;  n o r  s h a l l  any  such  v o t e r  b e  
s u b j e c t  t o  a r r e s t  unde r  any c i v i l  
p r o c e s s  d u r i n g  h i s  a t t e n d a n c e  a t  e l e c t i o n  
o r  i n  g o i n g  t o  o r  r e t u r n i n g  t h e r e f r o m .  E/ 

4 .  Absen tee  v o t i n g  

The Convent ion  may d e s i r e  t o  p r o v i d e  f o r  a b s e n t e e  h a l l o t -  

I 

i n g  i n  t h e  C o n s t i t u t i o n .  Such a  p r o v i s i o n  may b e  l i m i t e d  t o  

s p e c i z i c  c l a s s e s  of v o t c r s ,  such  a s  t .hose r e q u i r e d  by o c c u p a t i o n a l  

d u t i e s  t o  be  c u t  cf t h e  v o t i n g  d i s t r i c t  zl:~ e i e c t i o n  dzy, cr 1 1 i i ~ ~  

a p p l y  t o  a l l  v o t e r s  who a r e  u n a b l e  t o  v i s i t  t h e  p o l l k z q  p l a c e l  

i n c l l l d i n ?  t h e  ill, the handie:1lsi_:ed c r  thc;se  i .~y,zbln to :.tt.eJlfi 

t h e  p o l l s  due  t o  r e l i g i o u s  b e l i e f s .  The argument  f o r  e x t e n s i v e  
.. 

a b s e n t e e  v o t i n g  p r o v i s i o n s  i s  t h a t  s u c h  p r o v i s i o n s  s h o u l d  n o t  

79 /  HAWAII CONST. a r t .  1 5 4. O t h e r  examples  a r e :  CAL. CONST. - 
a r t .  11, 5 6 ;  IDAHO CONST. a r t .  V I ,  5 1; PA. CONST. a r t .  V I I ,  § 6 .  

8 0 /  VA. CONST. a r t .  1 1 ,  § 9 .  O t h e r  examples  a r e :  1%10;?T. CONST. - 
a r t .  I V ,  5 6 ;  ORE. CONSrf. a r t .  11, § 1 3 ;  LJYO. CONST. a r t .  VI,  § 3. 



d i s c r i m i n a t e  among c l a s s e s  of  peop l e ,  b u t  should  ensu re  

t h a t  t h e  maximum number of  peop le  who want t o  v o t e  a r e  

a b l e  t o  do so .  

The c o n s t i t u t i o n s  of over  a  t h i r d  of t h e  s t a t e s  

a u t h o r i z e  t h e  l e g i s l a t u r e  t o  p r o v i d e  a method of  ab sen t ee  
81/ - 

v o t i n g .  The c o n s t i t u t i o n s  of a  few s t a t e s  r e q u i r e  more 
8 2 /  - 

t h an  mere absence  f o r  a b s e n t e e  v o t i n g .  A l l  b u t  t h r e e  

s t a t e s  p r o v i d e  f o r  c i v i l i a n  a b s e n t e e  v o t i n g  by s t a t u t e ,  

and a l l  s t a t e s  p rov ide  by s t a t u t e  f o r  a b s e n t e e  b a l l o t i n g  

by members o f  t h e  armed f o r c e s .  

5 .  Language a i d  

The C o n s t i t u t i o n  may a u t h o r i z e  t h e  l e g i s l a t u r e  

t o  p r o v i d e  a s s i s t a n c e  f o r  handicapped v o t e r s  and f o r  t h e  

p r e p a r a t i o n  of  a l l  e l e c t i o n  and r e g i s t r a t i o n  m a t e r i a l s  

( i n c l u d i n g  b a l l o t s )  i n  languages  ( i n  a d d i t i o n  t o  Eng l i sh  

o r  Chamorro) spoken o r  read  by more t h a n  a s p e c i f i e d  

p e r c e n t a g e  i e . g : ,  f i v e  p e r c e n t )  of  t h e  Commonwealth 

poyul .a t ion .  Such p r o v i s i o n s  woiild aid p o t e n t i a l  vDte r s  

w i th  the  p o s s i b l e  e f f e c t  of i n c r e a s i n g  v o t e r  t c r n o ~ ~ t .  

81/ E.g. ,  HAWAII  CONST. a r t .  11, § 4 .  - -  
8 2 /  E-g. I P.m. CONST. a r t .  11, s 4 ;  P A .  CONST. a r t .  V I I ,  - 
§ 1 4 .  



6 .  I n t e g r i t y  of e l e c t i o n s  

I n  o r d e r  t o  p r e s e r v e  t h e  i n t e g r i t y  of  e l e c t i o n s ,  t h e  

C o n s t i t u t i o n  may i n c l u d e  a  p r o v i s i o 6  e n a b l i n g  t h e  l e g i s l a t u r e  

t o  e n a c t  p e n a l t i e s  f o r  v i o l a t i o n s  of  e l e c t i o n  l aws ,  such a s  

d u a l  v o t i n g  o r  b r i b e r y .  S p e c i f i c  s a f e g u a r d s  o r  p e n a l t i e s  

( e . g . ,  d i s q u a l i f i c a t i o n  f o r  c o n v i c t i o n  of  e l e c t i o n  f r a u d )  

may a l s o  be  i n c l u d e d .  

Such a  C o n s t i t u t i o n a l  p r o v i s i o n  endeavors  t o  

a s s u r e  t h e  hones ty  of  e l e c t i o n s  and t h e  a c c u r a c y  of v o t i n g  

r e s u l t s .  On t h e  o t h e r  hand,  i n c l u d i n g  s p e c i f i c  s a f e g u a r d s  

o r  p e n a l t i e s  i n  t h e  C o n s t i t u t i o n  h a s  t h e  d i s a d v a n t a g e  of 

r e s t r i c t i n g  f l e x i b i l i t y .  Those who oppose t h i s  k ind  of  

p r o v i s i o n  b e l i e v e  t h a t  it i s  u n n e c e s s a r y ,  a r g u i n g  t h a t  t h e  

l e g i s l a t u r e  can  p a s s  such  l e g i s l a t i o n  under a  broad c o n s t i -  

t u t i o n a l  mandate t o  r e g u l a t e  and govern  t h e  e l e c t o r a l  

p r o c c s s .  I f  t h e  Convention a d o p t s  t h i s  v iew,  t h e  i n c l u s i o n  

of a  c l a u s e  g r a n t i n g  t h e  l e g i s l a t u r e  broad z i e c t o r a l  powers 

s z f  c g u a r d s  o r  p e n a l  t ies .  

s t a t e m e n t s  t o  t h e  e f f e c t  t h a t  t h e  l e g i s l a t u r e  " s h a l l  p a s s  laws 
e 

t o  s e c u r e  t h e  p u r i t y  o f  e l e c t i o n s ,  and g u a r d  a g a i n s t  a b u s e s  
83 /  

of t h e  e l e c t i v e  f r a n c h i s e . " -  E i g h t  o t h e r  s t a t e s  s p e c i f y  

83/  E . g . ,  COLO. CONST. a r t .  V I I ,  5 1 1 ;  WYO. CONST. a r t .  VI ,  - 
5 13 .  



p a r t i c u l a r  methods  f o r  p r e s e r v i n g  t h e  p u r i t y  o f  e l e c t i o n s  

s u c h  a s  t h e  i d e n t i f i c a t i o n  o f  v o t e r s  b y - s i g n a t u r e  c o m p a r i s o n ,  

o r  number ing  b a l l o t s  and  r e c o r d i n g  t h e  number o p p o s i t e  t h e  
8 4 /  - -, - 

v o t e r ' s  name on t h e  r e g i s t r a t i o n  l i s t .  

7. - E l e c t i o n  s c h e d u l i n g  

The C o n s t i t u t i o n  may c o n t a i n  s e v e r a l  g e n e r a l  p r o v i s i o n s  

w i t h  r e s p e c t  t o  t h e  s c h e d u l i n g  o f  e l e c t i o n s ,  or  t h e s e  m a t t e r s  

migh t  be l e f t  t o  l e g i s l a t i v e  a c t i o n .  

a )  R e g u l a r l y  s c h e d u l e d  g e n e r a l  e l e c t i o n s  

The C o n s t i t u t i o n  may p r o v i d e  f o r  r e g u l a r l y  s c h e d u l e d  

g e n e r a l  e l e c t i o n s .  Such a  p r o v i s i o n  would s p e c i f y  a  d a t e  on  

wh ich  e l e c t i o n s  a r e  t o  be h e l d  e v e r y  y e a r ,  e v e r y  t w o  y e a r s  o r  

a t  o t h e r  f i x e d  i n t e r v a l s .  The a d v a n t a g e s  o f  t h i s  a l t e r n a t i v e  

a r e :  (1) it e n s u r e s  r e g u l a r i y  h e l d  e l e c t i o n s ;  ( 2 )  i t  i s  con: . 
v e n i e n t  f o r  v o t e r s  i f  Conunonwealth a n d  l o c a l  o f f i c i a l s  a r e  

e l e c t e d  a t  t h e  same t i m e ;  and  ( 3 )  It p r o v i d e s  s r e f e r e n c e  

t h e  s l e c t c r a l  p r g c c s s .  

f o r  e l e c t e d  o f f i c i a l s  i n  t h o s e  s e c t i o n s  o f  t h e  c o n s t i t u t i o n  

c r e a t i n g  t h e  o f f i c e s .  T h i s  a l t e r n a t i v e  c a n  p r o d u c e  t h e  same 

b e n e f i t s  a s  t h e  f i r s t ,  p r o v i d e d  t h a t  d i f f e r e n t  o f f i c i a l s  a r e  

n o t  e lected a t  d i f f e r e n t  t i m e s .  

8 4 /  T h e s e  s t a t e s  are  Alabama, A r k a n s a s ,  L o u i s i a n a ,  M i s s o u r i ,  - 
N e w  York,  P e n n s y l v a n i a ,  S o u t h  Dakota  a n d  Vermont.  The Model 
S t a t e  C o n s t i t u t i o n  d o e s  n o t  c o n t a i n  s u c h  a p r o v i s i o n .  



A t h i r d  a l t e r n a t i v e  i s  t o  p e r m i t  t h e  l e g i s l a t u r e  t o  

d e s i g n a t e  t h e  t i m e  o f  g e n e r a l  e l e c t i o n s ;  o r  i f  a d a t e  i s  

s p e c i f i e d  i n  t h e  C o n s t i t u t i o n ,  t o  p e r m i t  t h e  l e g i s l a t u r e  t o  

a l t e r  t h e  s p e c i f i e d  d a t e .  The a d v a n t a g e  o f  t h i s  a l t e r n a t i v e  

i s  t h a t  it e n a b l e s  t h e  l e g i s l a t u r e  t o  m e e t  s p e c i a l  c i r c u m s t a n c e s  

w i t h  some measu re  o f  f l e x i b i l i t y .  * 

b )  Timing o f  e l e c t i o n s  

I f  t h e  C o n s t i t u t i o n  p r o v i d e s  f o r  r e g u l a r  g e n e r a l  

e l e c t i o n s ,  a l l  Commonwealth and  l o c a l  o f f i c i a l s  c a n  b e  e l e c t e d  

a t  t h e  g e n e r a l  e l e c t i o n .  
85/ 

An a l t e r n a t i v e  a p p r o a c h  would b e  

t o  p r o v i d e  t h a t  o n l y  Commonwealth o f f i c i a l s  can  b e  e l e c t e d  

a t  g e n e r a l  e l e c t i o n s ,  l e a v i n g  l o c a l  e l e c t i o n s  t o  t h e  c o n t r o l  

o f  any l o c a l  governments  i n  t h e  Commonwealth. 

S e p a r z t e  e l e c t i o n s  f a c i l i t a t e  t h e  s e p a r a t i o n  of 

Commonwealth and l o c a l  i s s u e s  and  p e r m i t  t h e  u s e  o f  s h o r t e r  

b a l l o t s .  The a rgumen t s  f a v o r i n g  s i m u l t a n e o u s  z l e c t i o n s  a r e  

r e d u c e d  cost  a-nd g r e a t e r  p ~ l b l i c  p a r t i c i p a t  i c n .  n c q u i r i n q  

p e r s c n s  t o  v o t e  a t  many d i f f e r z n t  t i m e s  t e> l i i l s  tc d e c r e d s c  

voter  t ~ r n o u t .  

8 5 / E . g . ,  IqICH. CONST. a r t .  X V I I ,  5 11. A d i s c u s s i o n  o f  e l e c t e d  
l o c a ~ o v e r n m e n t  o f f i c i a l s  i s  se t  o u t  i n  BRIEFING PAPER NO. 1 0 :  
LOCAL GOVERNMENT 5 I I ( B  ) ( 2  ) . 



I f  r e g u l a r  e l e c t i o n s  a r e  r e q u i r e d  by t h e  C o n s t i t u -  

t i o n  t h e y  may b e  schedu led  t o  c o i n c i d e  w i t h  U . S .  P r e s i d e n t i a l  

and C o n g r e s s i o n a l  e l e c t i o n s ,  o r  t h e y  may be  schedu led  a t  

d i f f e r e n t  times. I n  a l l  s t a t e s  e x c e p t  Kentucky, M i s s i s s i p p i ,  

New J e r s e y  and V i r g i n i a ,  s t a t e w i d e  e l e c t i o n s  c o i n c i d e  w i t h  

n a t i o n a l  e l e c t i o n s .  Holding e l e c t i o n s  a t  t h e  same t ime  a s  

f e d e r a l  e l e c t i o n s  might  encourage  p o p u l a r  a s s o c i a t i o n  wi th  

t h e  Uni ted  S t a t e s .  Whereas h o l d i n g  s t a t e  e l e c t i o n s  a t  t h e  

same t i m e  as f e d e r a l  e l e c t i o n s  might  s u b o r d i n a t e  l o c a l  i s s u e s  

t o  f e d e r a l  i s s u e s  and c a n d i d a t e s ,  t h i s  might  b e  a  more remote 

p o s s i b i l i t y  i n  t h e  Nor the rn  Mar ianas .  

C )  E l e c t i o n  h o l i d a y  

The C o n s t i t u t i o n  may i n c l u d e  a  p r o v i s i o n  f o r  an 

e l e c t i o n  h o l i d a y  i n  o r d e r  t o  a l l e v i a t e  crowding a t  t h e  p o l l s  

and emphasize t h e  impor tance  of  v o t i n g .  No s t a t e  c o n s t i t u t i o n  

makes e . l e c t i o n  day a  h o l i d a y .  An H a w a i i  s t a t u t e  e s t a b l i s h e s  

g e n e r a l  e l e c t i o n  day a s  a h o l i d a y  and perm-i ts  v o t e r s  t o  t a k e  

t w c .  cons=cct j .ve  hours o f f  I'rom w c r k  wjt-h pay f o r  t h e  purpose  

c f  voi-i,;g. 

The C o n s t i t u t i o n  may s p e c i f y  t h e  method of  v o t i n g  -- 
0 

by b a l l o t ,  punch c a r d  o r  v o t i n g  machine. I f  t h e  method of  

v o t i n g  i s  s p e c i f i e d ,  o t h e r  p r o v i s i o n s  can  e l a b o r a t e  on t h e  

s p e c i f i e d  method o r  methods. 

8 6 /  E.g. ,  ARK. CONST. a r t .  111, S 3 ;  COLO. CONST. a r t .  V I I ,  - - 
S 8 ;  MO. CONST. a r t .  V I I I ,  S 3 .  



The C o n s t i t u t i o n  may i n c l u d e  p r o v i s i o n s  r e g a r d -  

i n g  t h e  form o f  t h e  b a l l o t  o r  t h e  l i s t i n g  o f  c a n d i d a t e s  

o n  a  v o t i n g  machine .  Such m a t t e r s  c a n  h a r d l y  b e  c o n s i d e r e d  

s o  f u n d a m e n t a l  a s  t o  j u s t i f y  c o n s t i t u t i o n a l  t r e a t m e n t ,  and  

o n l y  a  few s t a t e s  have done  s o .  

One i s s u e  which h a s  prompted c o n s t i t u t i o n a l  

a t t e n t i o n  i s  s t r a i g h t  p a r t y  v o t i n g ,  which  i s  e x p r e s s l y  

a u t h o r i z e d  by C o n n e c t i c u t  and  f o r b i d d e n  by Ohio  and  V i r g i n i a .  

S t r a i g h t  p a r t y  v o t i n g  r e q u i r e s  a  b a l l o t  t h a t  l i s t s  c a n d i -  

d a t e s  by p a r t y  and  p r o v i d e s  a  c i r c l e  a t  t h e  t o p  o f  t h e  l i s t  

wh ich ,  i f  marked ,  i n d i c a t e s  t h e  v o t e r ' s  w i s h  t o  s u p p o r t  a l l  

c a n d i d a t e s  o f  t h a t  p a r t y .  T h i s  a p p r o a c h  a l l o w s  v o t e r s  t o  

d e t e r m i n e  c a n d i d a t e s '  p o s i t i o n s  on t h e  i s s u e s  i n  p a r t  by 

t h e i r  p o l i t i c a l  a f f i l i a t i o n  and  t o  s u p p o r t  a n  e n t i r e  s l a t e  

o f  c a n d i d a t e s  s u p p o s e d l y  u n i f i e d  by a d h e r e n c e  t o  a  comrnon , 

p a r t y  p i a t f o r m .  S u p p o r t e r s  cf s t r a i g h t  p a r t y  v o t i n g  a l s o  

cor l iend  t h z t  it s inp1 j . f i e . s  v o t 1 . n ~ .  

F o r b i d d i n g  s t r a i g h t  p a r t y  v o t i n g  r c q u i r e s  L a i l o t s  

wit5 c a n d i d ~ . t c s  l i s t e d  by ~ F f i s ~  i n  a i l ~ h a k 2 t i c a l  c o r d e r  

- .  . - .  
r 7 b .  . 1.7;  -. - - -  + ' " c : v + -  - U I  , : j - , l T  .. r g:~~~ -> .q ; , : s~ :L r : . - j  : : :sr>;  cc y27.:>5: ,.; 2ppcgF =ri 

r e q u i r e s  v o t e r s  t o  e x p r e s s , . a  judgment a b o u t  t h e  c a n d i d a t e s  

f o r  e a c h  o f f i c e  a n d ,  t h e o r e t i c a l l y  a t  l e a s t ,  r e q u i r e s  t h e  

e l e c t o r a t e  t o  b e  more in fo rmed  a b o u t  t h e  c a n d i d a t e s  and  

i s s u e s .  



9 .  E l e c t i o n  a d m i n i s t r a t i o n  

E l e c t i o n  a d m i n i s t r a t i o n  i s  a  broad a r e a  c o v e r i n g  t h e  
* 

method of  v o t i n g  and c o u n t i n g  v o t e s ,  t h e  s u p e r v i s i o n  of v o t i n g  

p l a c e s  and s i m i l a r  m a t t e r s .  The a l t e r n a t i v e s  w i t h  r e s p e c t  t o  

e l e c t i o n  a d m i n i s t r a t i o n  a r e  t o :  (1) p r o v i d e  d e t a i l s  i n  t h e  

C o n s t i t u t i o n ;  ( 2 )  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  p r o v i d e  a l l  

d e t a i l s ;  o r  ( 3 )  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  p r o v i d e  d e t a i l s  

w i t h i n  t h e  framework of  some g u i d e l i n e s  o r  g u a r a n t e e s  i n  t h e  

C o n s t i t u t i o n ,  such a s  c e n t r a l i z e d  a u t h o r i t y ,  m e r i t  appointment  

o f  e l e c t i o n  o f f i c i a l s ,  and b i p a r t i s a n  r e p r e s e n t a t i o n  on 

e l e c t i o n  b o a r d s .  

Arkansas  and V i r g i n i a  a r e  t h e  o n l y  s t a t e s  t h a t  e s t a b -  

l i s h  a  d e t a i l e d  system f o r  e l e c t i o n  a d m i n i s t r a t i o n  i n  t h e i r  

c o n s t i t u t i o n s .  The Arkansas p r o v i s i o n  i s  a  good example 

of t h e  danger  o f  i n c l u d i n g  d e t a i l s  i n  a  c o n s t i t u t i o n  

t h a t  become o b s o l e t e  and i n f l e x i b l e .  I t  r e q u i r e d  t h a t  e a c h  

b a l l o t  be p r e s e n t e d  t o  a n  e l e c t i o n  ~ f f i c e r  who r e c o r d e d  t h e  

~umter o f  t i i c  S a j  lo:  dnd who was : ~ n d e r  oa t5  not. t c r ,  d i s c l . o s e  how 

zcy  p e r s n n  voted- The scctiec wzs r e p e a l e d  an2 rep.i.accd by an 

Twenty-two s t a t e s  and P u e r t o  Rico f o l l o w  t h e  second 
I 

a l t e r n a t i v e  by p r o v i d i n g  b r i e f  p r o v i s i o n s  t o  t h e  e f f e c t  

t h a t  t h e  l e g i s l a t u r e  s h a l l  p a s s  laws t o  r e g u l a t e  and 
88/ - 

govern  e l e c t i o n s .  

87/ ARK. CONST. a r t .  111, 5 3  ( r e p e a l e d  and r e p l a c e d  by - 
amend. 5 0 )  . 
88/ E.g . ,  ALAS. CONST. a r t .  V ,  S 3; M I C H .  CONST. a r t .  11, - 
5 4 ;  MONT. CONST. a r t .  I V ,  5 3;  ORE. CONST. a r t .  11, 5 8 .  



I f  t h e  Convent ion  se lec ts  t h e  t h i r d  a l t e r n a t i v e ,  

t h e  C o n s t i t u t i o n  can  p r o v i d e  f o r  a  c e n t r a l  a u t h o r i t y  t o  s u p e r -  

v i s e  e l e c t i o n s  and  d e v e l o p  u n i f o r m  p r o c e d u r e s  f o r  e l e c t i o n  

a d m i n i s t r a t i o n .  T h i s  m i g h t  i n v o l v e  t h e  d e s i g n a t i o n  o f  a  

c h i e f  e l e c t i o n  o f f i c i a l  o r  b o a r d  w i t h  t h e  a u t h o r i t y  t o  a p p o i n t  
8 9 /  - 

and remove l o c a l  e l e c t i o n  o f f i c i a l s .  Such a  c e n t r a l i z e d  

a u t h o r i t y  would be i n  a  p o s i t i o n  t o  d e v e l o p  un i fo rm e l e c t i o n  

p r o c e d u r e s ,  s u p e r v i s e  and  c o o r d i n a t e  Commonwealth e l e c t i o n s  

and  e n f o r c e  p r o v i s i o n s  p e n a l i z i n g  e l e c t i o n  f r a u d .  Although 

g e n e r a l l y  d e l e g a t e d  t o  t h e  o f f i c e s  o f  a t t o r n e y  g e n e r a l ,  

l i e u t e n a n t  g o v e r n o r  o r  s e c r e t a r y  o f  s t a t e ,  t h e s e  d u t i e s  

a r e  u s u a l l y  c o n s i d e r e d  minor  compared t o  o t h e r  d u t i e s  o f  t h o s e  

o f f i c e s  and  a r e  o f t e n  n e g l e c t e d .  The C o n s t i t u t i o n  may a l s o  

p r o v i d e  f o r  m e r i t  a p p o i n t m e n t  o f  e l e c t i o n  p e r s o n n e l  i n  o r d e r  

t o  r e d u c e  e l e c t i o n  f r a u d  and v o t e - c o u n t i n g  e r r o r s  t h a t  c a n  

o c c u r  i f  p o l i t i c a l  a f f i l i a t i o n  i s  t h e  p r i m a r y  c r i t e r i o n  f o r  ' 
90 /  - 

s e l e c t i o n .  

Y '  A s i m i l a l  p r o v i s i o n  i n  th2 N IDC,  i'it. 3 ,  C ~ I .  2 -32, 5 2 . 3 2 . 0 3 ~ ~  - 
set:: nut t3e d u t i e s  o f .  t h e  c l e c t i o : l  r=ornr?iissiovei-. Ano the r  example  . . .  fs t h ~ )  1111;:~~s i . c ) ~ s t i t u t j c ~ .  I L I , .  C.O?:S?. a r t  111, 5. 

9 o!' s I i L l .  Lile ~ ~ ! < ~ ~ - i ~ ~ ~  :::-]i:=ti t ~ ~ i a ~ - ~  L ~ : : ~ ~ ~ ~ ~  >i::t:L a 2 r g v i s i o n .  =. CONST. amend. 51 ,  5 5 ( a ) .  

The C o n s t i t u t i o n  might  a l s o  p r o v i d e  f o r  b i p a r t i s a n  r e p r e -  
s e n t a t i o n  on e l e c t i o n  b o a r d s  i n  o r d e r  t o  e n s u r e .  f a i r  and  impar-  
t i a l  e l e c t i o n  p r o c e d u r e s  a s  i s  done i n  V i r g i n i a .  VA.  CONST. a r t .  
1 5 8.  The b i p a r t i s a n  s y s t e m  p o s e s  p rob lems  i n  s t a t e s  o r  
j u r i s d i c t i o n s  w i t h  more t h a n  two ma jo r  p o l i t i c a l  p a r t i e s  ( f o r  
example ,  N e w  York C i t y ) .  An a l t e r n a t i v e  i s  t o  p r o v i d e  f o r  s t r i c t  
n o n - p a r t i s a n  r e p r e s e n t a t i o n  on e l e c t i o n  b o a r d s ,  which Gssumes 
t h a t  s u c h  a p o l i t i c a l  p e o p l e  c a n  be  found i n  t h e  r e c u i s i t e  
number and q u a l i t y .  



10. Voter registration 

The decisions that the Convention must make with 

regard to voter registration are: should the Constitution 

require voter registration; if so, how much detail should 

the Constitution include; and should the Constitution require 

a specific kind of registration. 

a) Purpose of voter registration 

Registration requires each person eligible to vote 

to fill out an application so that election authorities can 

determine that the person meets the requisite voter qualifica- 

tions. Voter registration also reduces the opportunity for 

multiple voting and other kinds of election fraud. Opponents 

of voter registration contend that it results in many eligible 

voters being unable to vote because they fail to register 
91/ - 

properly. All states except North Dakota use registration 

sys tems . 
Most state constitutions do not gq beyond a brief 

"t3t c,,~eme3t authorizing the legislature tc pro~id? a system of 

rsgistration. The H a w a . i i  (~oristituticn is tygical: "The 
92 /  . . - 

llqisliiturc ~ i l a l ~ ~  ;;i:<>:rl d e  f::~r t-h? ::t:_rrst:ca.tinr? ~ . f  V Q ~ . ; ? ~ S .  

3 3 j  - 
The Model State Constitution provision is similarly worded. 

Virginia's provision is an example of a detailed provision that 

91/ See Kelley, Ayers & Bowen, Registration and Voting: - 
~utting~irst Things First, 61 POL. SCIENCE REV. p. 359 (1967). 

92/ HAWAII CONST. art. 11, § 4. - 

93/ MODEL CONST. art. 111, § 3.02. - 



lists the information an applicant mus,t provide and specifies 
9 4 /  - 

how and where an application must be filled out. A detailed 

provision ensures that constitutionally specified voter qualifi- 

cations will be enforced. The disadvantage of a detailed consti- 

tutional 'provision is the possibility that it will become 

obsolete and impede progress in improving registration methods. 

b) Kinds of registration systems 

If voter registration is required by the Constitution, 

the Convention might also want to specify one of the following 

types of registration system: periodic registration; permanent 

registration; or automatic registration. For example, Texas has 
35/ - 

a constitutional provision requiring periodic registration. 

Four states (Alaska, Arkansas, New York, and %ode Island) have 

provisions s~ecifically permitting or requiring permanent.regis- 
9 6/ 

tration .- Xo sta-tes hzvz automatic registration systens, 

althouqh Canada and sop.= European countries have uszd these 

F e r i o d i c  regisLCation reguirea dli v o t e r s  t,- c) 

9 4 /  VA. CONST. art. 11, § 2. Virginia's constitution also pro- - 
hibits the closing of registration records within 30 days of an 
election. See also ALA. CONST. art. VIII, § §  186-87. -- 
95/ TEX. CONST. art. VI, § 2 .  - 

96/ ALAS. CONST. art. V, 9 4; ARK. CONST. amend. LI, §!I; N-Y. 
CONST. art. 11, s 6; R.I. CONST. art. XXV. 



system contend t h a t  it e n s u r e s  t h a t  r e c o r d s  a r e  c u r r e n t  

and t h e r e b y  d imin i shes  o p p o r t u n i t i e s  f o r  c o r r u p t i o n .  

C r i t i c s  c l a im  t h a t  i t  i s  uneconomical and i nconven i en t ,  

and t h a t  it t e n d s  t o  d i s c r i m i n a t e  a g a i n s t  t h e  
97/ - 

less informed and less p o l i t i c a l l y  mo t iva t ed .  

Permanent r e g i s t r a t i o n  r e q u i r e s  t h e  v o t e r  t o  r e g i s t e r  

on ly  once.  R e - r e g i s t r a t i o n  can  be  r e q u i r e d  i f  t h e  person changes 

r e s i d e n c e  o r  name, o r  f a i l s  t o  v o t e  i n  a s p e c i f i e d  number of 
9 8 /  - 

e l e c t i o n s .  Proponents  o f  permanent r e g i s t r a t i o n  contend:  

(1) t h e  demands upon t h e  v o t e r s  a r e  minimal,  r e s u l t i n g  i n  

i n c r e a s e d  v o t e r  t u r n o u t  a t  e l e c t i o n s ;  ( 2 )  recordkeeping i s  

f a c i l i t a t e d  because  e l e c t i o n  o f f i c i a l s  need on ly  e n t e r  newly 

e l i g i b l e  v o t e r s  and d e l e t e  i n e l i g i b l e  v o t e r s ;  ( 3 )  it i n c r e a s e s  

t h e  r a t e  o f  r eg i . s t r a t i c jn  of less educa ted  peop le ;  and ( 4 )  th'e , 

requirement  o f  r e - r e g i s t r a t i c n  fo l l owing  f a i l u r e  t o  v o t e  i n  a  

s p e c i f i e d  number o f  z l e c t i o n s  o r  y e a r s  r educes  t h e  p o s s i b i -  

lit>- of  f  ralld. Q~ponents of permanent r e g i s t r a t i o a  argue:  

(1) fraudll!-eat crotincj is e a s i e r  b e ~ a u s e  t i ie  VGLC;I. ~511s a t  

away o r  l o s t  t h e i r  e l i g i b i l i t y ;  and ( 2 )  t h e  h igh  m o b i l i t y  of 
9 9 1  - 

modern s o c i e t y  reduces  t h e  v a l u e  o f  such p r o v i s i o n s .  

97/ HAWAII STUDIES p. 36. - 

98 /  Th is  k ind  of  r e g i s t r a t i o n  sys tem i s  prov ided  f o r  i n  ' the  - 
TRUST TERRITORY CODE § §  2 5 6 ,  257. 

99/ HAWAII STUDIES p. 37. - 



I n  many c o u n t r i e s  ( i n c l u d i n g  Canada) ,  t h e  government assumes 

t h e  r e s p o n s i b i l i t y  f o r  p r e p a r i n g  l i s t s . , o f  p e r s o n s  e l i g i b l e  

t o  v o t e  and reminding e a c h  e l i g i b l e  v o t e r  when a n  e l e c t i o n  

i s  n e a r  s o  t h a t  t h e  pe r son  can  r e g i s t e r  and v o t e .  Auto- 

m a t i c  r e g i s t r a t i o n  sys tems a r e  b e l i e v e d  t o  produce  l a r g e r  

v o t e r  t u r n o u t .  No s t a t e  i n  t h e  Uni ted  S t a t e s  u s e s  such 

a  system. I n  an a r e a  w i t h  a  smal l  p o p u l a t i o n  l i k e  t h e  

Commonwealth, however, a u t o m a t i c  r e g i s t r a t i o n  might  be 

u s e f u l .  

11. Nominating p r o c e d u r e s  

The nominat ing  p r o c e s s  s e l e c t s  t h e  c a n d i d a t e s  

among whom t h e  v o t e r s  must choose  a t  e l e c t i o n s .  Because 

t h e  p r o c e s s  l i m i t s  t h e i r  c h o i c e s  a t  e l e c t i o n s ,  it i s  

i m p o r t a n t  t h a t  v o t e r s  have a  r o l e  i n  nominat ing  c a n d i d a t e s .  

There  a r e  t h r e e  b a s i c  a l t e r n a t i v e s  f o r  t h e  C o n s t i t u t i o n  

r e g a r d i n g  ncminat ing  p rocedures :  (1) it can be s i l e n t  a s  

t o  corninat ing p r o c e d u r e s ;  ( 2 )  it cari a u t h o r i z e  t h e  1egi.s- 

l a t u r e  t o  p r o v i d e  ncminat iny p r o c e d ~ r c c  by  la^; o r  ( 3 )  it 

can s p e c i f y  s method f o r  nominat inq  c a n d i d a t e s ,  

c o n s t i t u t i o n  do n o t  c o n t a i n  any p r o v i s i o n s  p e r t a i n i n g  t o  

t h e  manner of nominat ing  c a n d i d a t e s  f o r  p u b l i c  o f f i c e .  

The e f f e c t  of t h i s  omiss ion  is  t o  l e a v e  t h e  m a t t e r  t o  

l e g i s l a t i v e  d i s c r e t i o n .  



The c o n s t i t u t i o n s  o f  f i v e  s t a t e s  d i r e c t  t h e  l e g i s -  

l a t u r e  i n  g e n e r a l  t e r m s  t o  r e g u l a t e  prima,ry e l e c t i o n s  o r  
10  o/  - 

else r e f e r  i n c i d e n t a l l y  t o  p r imary  e l e c t i o n s .  

The more s p e c i f i c  p r o v i s i o n s  of  t h e  Ar izona  and 

Oklahoma c o n s t i t u t i o n s  d i r e c t  t h e  l e g i s l a t u r e  t o  p r o v i d e  
101/ - 

f o r  nominat ion  of  c a n d i d a t e s  by d i r e c t  p r i m a r y  e l e c t i o n s .  

The Ohio c o n s t i t u t i o n  i s  s i m i l a r ,  w i t h  t h e  added o p t i o n  of 
102/ - 

nominat ion  by p e t i t i o n .  The Michigan c o n s t i t u t i o n  r e -  

q u i r e s  c a n d i d a t e s  f o r  c e r t a i n  p u b l i c  o f f i c e s  t o  b e  nominated 
103/ - 

by p a r t y  c o n v e n t i o n .  The Nebraska c o n s t i t u t i o n  r e q u i r e s  

c a n d i d a t e s  f o r  i t s  u n i c a m e r a l  l e q i s l a t u r e  t o  be  nominated 
104/ - 

i n  a  n o n - p a r t i s a n  manner. 

The Convention migh t  choose  t h i s  t h i r d  a l t e r n a t i v e  

i f  it h a s  a c l e a r  view o f  t h e  k i n d  o f  nomina t ing  method 

t o  be r e q u i r e d  i n  t h e  Commonwealth. The b a s i c  c h o i c e  is  

a  c o n v e n t i o n  sys tem,  a  d i r e c t  p r i f i a ry  s y s t e m ,  o r  a 
105 /  -- 

combina t ion  o f  t h e  two. 

103/ The s t a i e s  are Alab.?m;, C a l i . f o r n i t ,  L o u i s i a r i a ,  I - i i s s i s s i p p i  -- 
and V F r g i n i h .  

LfJ j  ,.: AAIZ c c N 8 T  - . &rt. Vli, S 1 0 ;  OKLA. 20NST. a r t .  1 1 1 ,  S 5. 

102/  O H I O  CONST. a r t .  V ,  § 7 .  * '  - 
103/ M I C H .  CONST. a r t .  V ,  S 21 ( l i e u t e n a n t  g o v e r n o r ,  s e c r e t a r y  - 
o f  s t a t e  and a t t o r n e y  g e n e r a l )  . 
104/ NEB. CONST. a r t .  111, § 7 .  - 
105/ P r a c t i c e  i n  t h e  Nor the rn  Mariana I s l a n d s  h a s  been t % a l l o w  - 
nominat ion  o f  c a n d i d a t e s  f o r  t h e  d i s t r i c t  l e g i s l a t u r e  by p e t i t i o n  
o r  by p o l i t i c a l  p a r t i e s .  M I D C  tit. 2 ,  c h .  2 .32 ,  S §  2.32.060- 
2.32.100. 



Xominat ing c o n v e n t i o n s  a r e  composed o f  d e l e g a t e s  

e l e c t e d  by d i s t r i c t s .  Each p o l i t i c a l . p a r t y  g e n e r a l l y  h o l d s  

i t s  own c o n v e n t i o n .  A c e r t a i n  number o f  d e l e g a t e  v o t e s  i s  

r e q u i r e d  t o  nominate  a  c a n d i d a t e .  The a d v a n t a g e  o f  nomina t ing  

c o n v e n t i o n s  i s  t h a t  t h e y  a l l o w  members o f  p o l i t i c a l  p a r t i e s  

t o  d i s c u s s  t h e  c a n d i d a t e ,  u n t i l  some accommodation o r  a g r e e -  

ment i s  reached .  Such a  p r o c e s s ,  however,  may d i m i n i s h  t h e  

o p p o r t u n i t y  05 i n d e p e n d e n t  c a n d i d a t e s  t o  run  f o r  o f f i c e .  

The d i r e c t  p r imary  a l l o w s  v o t e r s  t o  choose  t h e i r  

c a n d i d a t e s  f o r  p u b l i c  o f f i c e s  t h r o u g h  p r e l i m i n a r y  e l e c t i o n s .  

The a d v a n t a g e s  o f  d i r e c t  p r i m a r i e s  a r e  t h a t  t h e y  a l l o w  i n d e -  

penden t  c a n d i d a t e s  t o  p r e s e n t  t h e i r  i d e a s  t o  t h e  p u b l i c ,  de-  

c r e a s e  t h e  p o s s i b i l i t y  o f  s p e c i a l  i n t e r e s t  g roups  c o n t r o l l i n g  

a l l  n o m i n a t i o n s ,  and g i v e  t h e  p e o p l e  more f r e e  c h o i c e  i n  

s e l e c t i n g  t h e i r  o f f i c i a l s .  O n  t h e  o t h e r  hand,  d i r e c t  p r i m a r i e s  
10G/ . - 

a r e  t i m e  consuming and c o s t l y .  

C.  O t h e r  S o u r c e s  s f  Direct C i t i z e n -  P a r . t i c i p a t i o i i  
i n  Government -- - 

' f h i s  s e c t i o n  of t h e  ki'iefF11.7 Fape r  d i s c u s s e s  t h e  

i nitj . ; i i i \ .7z-:  - .L ,  t he  r e f ? r p _ ~ d ~ ~ ~  and  t h e  r ~ c a . 1 1 .  The i r l i t i a t i v ~  

and referendurr~  a r e  p r o c e d u r e s  t h a t  a l l o w  t h e  v o t e r s  t o  p r o p o s e ,  

e n a c t  o r  r e p e a l  l aws  i n d e p & n d e n t l y  o f  t h e  l e g i s l a t u r e .  The 
4 

1 0 6 / F o r  a  d i s c u s s i o n  o f  d i f f e r e n t  k i n d s  o f  nomina t ing  p r o c e d u r e s ,  - 
see C. A d r i a n ,  THE AMERICAN POLITICAL PROCESS pp. 326-35 (2d  e d .  
1 9 6 9 ) ,  and H A W A I I  STUDIES pp.  43-51. * 



recall is a device that allows the voters to determine 

whether a certain official should continue in office or be 

removed imediately. All three devices came into vogue as 

part of the Progressive movement in the United States during 

the early part of this century; they reflected widespread 

skepticism about the trustworthiness of popularly elected 

officials and a demand for more readily available means by 
107/ - 

which the voters could directly influence public policy. 

1. Initiative 

Twenty-one states have constitutional provisions for 
108/ - 

the initiative. Alaska is the only state, however, to 

include such a provision in its constitution since 1917. All 

states that initially adopted the initiative have retained it. 

There are two kinds of initiative, both requiring 

circulation of proposed legislation in petition form until .. 
# 

a certain number of signatures is obtained. Under the "direct 

injtiativz," once th2 si-qnatures are obtained the proposed 

Law is piaced on the ballot for a vote 3t the iiext elestion. 

1 c7 :' R, >l._!:?ssox ;< 5 ,  ; " : ? q : l a s . r  sT;,.r, k>Jz IIOC.2.-L f?'.~l''"r~'. . -- --. , .&.,-iFFT 2 ~ .  
271-i5 (1975) [hereinafter' hited as STATE AND LOCAL GOVERN- 
ment]; W. Crouch, et al., CALIF'.ORNIA GOVERNMENT AND POLITICS 
pp. 103-05 (1967) [hereinafter cited as CALIFORNIA GOVERNMENT]. 

108/ Alaska, Arizona, Arkansas, California, Colorado, Idaho, - 
Maine, Massachusetts, Michigan, Missouri, Montana, Nebraska, 
Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, 
Utah, Washington and Wyoming. Council of State Governments, 
BOOK OF THE STATES: 1976-77 p. 218 (1976) [hereinafter cited 
as BOOK OF THE STATES]. ? 



The "indirect initiative" requires the completed petition to 

be submitted to the legislature, which.,has the option of 

enacting the proposed measure or a substantially similar 

substitute. If the legislature fails to act within a specified 

period of time, then the proposed law is submitted to the 

voters. 

The Constitution can contain provisions for the 

direct initiative, the indirect initiative, or both. While 

the direct initiative is supported by those who desire an 

exclusively popular device, the indirect initiative allows 

the opportunity for debate on a proposed initiative by those 
101/ - 

both for and against it. 

Those who favor the initiative contend that the 

initiative: (1) is necessary as a safeguard to ensure popu- 

lar control of government; (2) serves as a democratizing and 

educztlurlal influence; ( 3 )  can guide the legislature on the 

ccurse 05 public @?inion; and ( 4 )  helps avoid legislative 

l.lQ/ - 
can induce a stubbo~n legislature to act. 

109/ Direct initiative is used in Alaska, Arizona, Arkansas, 
California, Colorado, 1daho; Missouri, Montana, Nebraska, 
North Dakota, Oklahoma, Oregon and Wyoming. Indirect initia- 
tive is used in Maine, Massachusetts, Michigan, Nevada and 
South Dakota. Only three states, Ohio, Utah and Washington, 
use both. Council of State Governments, BOOK OF THE STATES 
1976-1977 p. 218 (1976). 

110/ STATE AND LOCAL GOVERNFIENT pp. 280-86; HAWAII STUDIES - 
pp. 55-56 .  



Those opposed to the initiative contend that: (1) 

the initiative tends to lessen the legislature's sense of 

responsibility; (2) the large sums of money and the extensive 

manpower required to refer a measure to the electorate make 

the initiative the instrument of large or wealthy organiza- 

tions rather than ordinary citizens; (3) the numerous and 

often technical questions referred by initiative tend to 

confuse and overburden the voter; (4) the mechanics of the 

initiative prevent compromise and th.e clarification of issues 

available in the give-and-take of legislative debate; (5) 

the initiative violates the principle of republican govern- 

ment; (6) the frequency of elections serves as an adequate 

safeguard for popular control of the legislature; and (7) 

the initiative wastes public funds on matters in which only 
111/ - 

a relatively small ninority is interested. 

Several studies have analyzed state experience with 

the initiative. These studies indichie relatively increquent 

use of the il>itiative. Since l?il, when Califorxi2 adopted 

kht initistiye, ciiJ-y 156 initiativ-e propossls hzve gathered 
- - 3 q /  
i l L f  - c-.rlai~gi., SGF-C)~~ kl- -,-c'-i-. t l L +  5 3 1 : ~ :  is '-7 ' 

L r '-i. b-L .v c l l t e  . G ~ ~ e r  

111/ STATE AND LOCAL GOVERNMENT pp. 280-86. - 
112/ Diamond, et al., California's Political Reform Act: - -- 
Greater Access to the Initiative Process 7 SW. L. REV. p. 
453, at 457 n . 2 2  (1975) [hereinafter cited as Initiative 
Process]. 



r o u g h l y  s i m i l a r  p e r i o d s ,  o n l y  78 i n i t i a t i v e  p r o p o s a l s  r e a c h e d  
113/  - 

t h e  v o t e r s  i n  Washington ,  a n d  o n l y . 6 7  made t h e  b a l l o t  
1 1 4 /  - 

i n  Oklahoma. F u r t h e r ,  a  r e l a t i v e l y  s m a l l  number o f  t h o s e  
115/  

p r o p o s a l s  s u c c e e d e d  w i t h  t h e  v o t e r s :  43 o f  156 i n  ~ a l i f o r n i a ; ~  
116/  117/  

38 o f  78 i n  Washington;  - a n d  18  o f  67- i n  Oklahoma. 

Some e v i d e n c e  s u p p o r t s  t h e  c o n t e n t i o n  t h a t  many 

v o t e r s  f i n d  i n i t i a t i v e  p r o p o s a l s  t o o  c o m p l i c a t e d .  I n  Washing- 

t o n ,  i n i t i a t i v e  p r o p o s a l s  g e n e r a l l y  c o l l e c t  o n l y  a b o u t  90 p e r -  
118/  - 

c e n t  a s  many v o t e s  as a r e  cast  f o r  g o v e r n o r .  I n  Oklahoma, 

a b o u t  85 p e r c e n t  o f  t h e  v o t e r s  t e n d  t o  v o t e  on  i n i t i a t i v e  

p r o p o s a l s  i n  g e n e r a l  e l e c t i o n s ;  i n  s p e c i a l  e l e c t i o n s  -- n o t  

p e r m i t t e d  i n  Washington -- a 40 p e r c e n t  t u r n o u t  i s  a v e r a g e ,  
119/  - 

w i t h  v o t e r  p a r t i c i p a t i o n  somet imes  a s  low a s  20 p e r c e n t .  

i 1 3 /  Bone & B e n e d i c t ,  P e r s p e c t i v e s  on Direct  L e g i s l a t i o n :  , - 
Washington S t a t e ' s  E x p e r i e n c e  1914-1973, 2 8  WESTERN POL. Q .  . 

4 p. 330 ,  a t  33'1 (1975)  [ h e r e i n a f t e r  c i t e d  a s  Plashington - - 
D i r e c t  L e q i s l a t i o n l .  

4 SansnE,. Cklahorna's  Z x p e r i e n c e  w i t h  D i r e c t  L e g i s l a t i o n  -- 
45 Sk:. SOCIAL SCIEXCE Q.  p.  263,  a t  2 6 5  (1966) L i l e ~ e i n a f z e r  
c i t e d  2 s  Sklahoina -- -- - Dii-ect  L c c j l s l a t . i ~ n ] .  - 

Il6/ Washington - Direct  L e g i s l a t i o n  p.  337. - 

=/ Oklahoma - Direct ~ e ~ i k l a t i o n  p. 265. 

118/  Washington - Direc t  L e g i s l a t i o n  p.  3.  - 

119/  Oklahoma - Direc t  L e q i s l a t i o n  p. 268. - 



Nor has the initiative been the exclusive tool of reformist 

grou2s; traditional interest groups also frequently use the 
120/ - 

device. 

On the other hand, the initiative process has 

produced some very significant legislation. Both Washington 
121/ - 

and calif ofnia have adopted fundamental campaign reform 
122/ - 

and conservation provisions by means of the initiative. 

Further, participation in initiative elections increases 

when the issues involved relate to basic social choices 
123/ - 

instead of technical matters. This is evidence that voters 

do understand and take an interest in initiative proposals. 

If the Convention opts for inclusion of an initia- 

tive 2rovision in the Constitution, it may authorize the 
124/ - 

legislature to fill in the details of the initiative system, 
125/ - 

o r  it may provide the details in the Constitution. The . . 
argument for a detaileci constitutional provision is that the 

initiative is a c1:cck on the Icgiclature an+ tb.el-efore 

should not be l ~ f c  to the legFsl;tureis control. Procedural 

. - 
T. I 1 2 3,' T i  1.1 ' ! ! 1 2 I g::1;:::~.~~ - LJ L L 5C.L 5 ~ ; j : i r -  

P -- 
lation p. 266; Washington - Direct Legislation p. 335. 

. - 
121/ Initiative Process, p .  453; Washington - Direct Legislation - 
pp. 348-49. 

122/ Steck, California Legislation: Sources Unlimited 6 PAC. - 
L.J. p. 5361 at 545 (1975). 

123/ Oklahoma - Direct Legislation p. 268; washington - ~irect - 
Legislation pp. 348-49. 

124/ E-g., IDAHO CONST. art. 111, S 1. - 
125/ E.9-~ WASH. CONST. art. 11, 5 1. - 



r e q u i r e m e n t s  may d e t e r m i n e  t h e  e x t e n t  t o  wh ich  t h e  i n i t i a t i v e  

i s  a c t u a l l y  a v a i l a b l e .  R i g i d  r e q u i r e m e n t s  c a n  e f f e c t i v e l y  

moot t h e  i n i t i a t i v e ,  w h i l e  l o o s e  r e q u i r e m e n t s  m i g h t  p e r m i t  

i t s  u s e  by a l m o s t  any  g r o u p  w i t h  a  p o s i t i o n  o n  a  c o n t r o v e r s i a l  

i s s u e .  The argument  f a v o r i n g  d e l e g a t i o n  t o  t h e  l e g i s l a t u r e  

i s  i n c r e a s e d  f l e x i b i l i t y .  

Among t h e  d e t a i l s  f r e q u e n t l y  i n c l u d e d  i n  s t a t e  

c o n s t i t u t i o n s  a r e :  (1) number and  g e o g r a p h i c a l  d i s t r i b u t i o n  
126/  - 

o f  s i g n a t u r e s ;  ( 2 )  r e q u i r e m e n t s  f o r  f i l i n g  t h e  i n i t i a t i v e  
127/ 1281 - 

p e t i t i o n ;  
- 

( 3 )  p r o v i s i o n  f o r  r e v i e w  o f  t h e  p e t i t i o n ;  

=/ One s t a t e ,  Nor th  Dakota ,  r e q u i r e s  10 ,000  s i g n a t u r e s  
f o r  an  i n i t i a t i v e  p e t i t i o n .  N . D .  CONST. a r t .  11, § 25.  
N i n e t e e n  o t h e r  s t a t e s  r e q u i r e  a  number o f  s i g n a t u r e s  e q u a l  
t o  a  p e r c e n t a g e  o f  t h e  v o t e s  c a s t  i n  a  p r i o r  e l e c t i o n ,  va ry -  
i n g  from 3% t o  1 0 % .  C a l i f o r n i a  s p e c i f i e s  8% and 5 %  r e s p e c t i v e l y .  
CAL. CONST. a r t .  I V ,  § 22. 

A t  l e a s t  two s t a t e s  r e q u i r e  a g e o g r a p h i c a l  d i s t r i b u t i c n  
o f  t h e  p e t i t i o n  s i g n a t u r e s .  The s i g n a t u r e s  must coxe  from 
t w o - t h i r d s  o f  the e l e c t i o n  d i s t r i c t s  i n  A l a s k a ,  ALAS. CONST. 
a r t .  X I ,  S 3 ,  and from t w o - t h i r d s  of  t h e  C o n g r e s s i o n a l  d i s t r i c t s  
i n  M i s s o u r i .  NO. CONST. a r t .  111, § 5C. 

: 2 ? /  M e s t  s t a t e  c o n s t i t u t i o n s  t h a t  p r o v i d e  f o r  the i n i t i a t i v e  - 
s p e c i f y  t h e  cLIices w i t h  which p e t s t i o c s  must b e  f i l e 2  and. 
l- ,hc i a i ~ i m u r n  time f o r  f i l i n g  p r i o r  t o  t h e  ~ l e r t l o ~ s .  The p1.r- 

POEC: oL' E i l l r 7 9  z e q u i r e r r , ~ r . t s  i s  TlS p r ~ v i d e  tlxe f o r  2ubl.i:: 
eciuc.; ti.jr!. ciii6 debace cjn -tile ~ S S U C S  p r l o r  t o  che v o t e  or1 t h e  
i n i t i a t i v e .  The most  common f i l i n g  r e q u i r e m e n t  i s  n o t  less 
t h a n  s e v e r a l  months p r i o r  t o  t h e  e l e c t i o n .  E - g . ,  MONT. CONST. 
a r t .  111, § 4 ( 3  m o n t h s ) ;  WASH. CONST. a r t .  11, § l ( a )  ( 4  m o n t h s ) .  

128/  The c o n s t i t u t i o n  of  M a s s a c h u s e t t s  p r o v i d e s  f o r  r e v i e w  of  t h e  - 
proposed  i n i t i a t i v e  measure  by t h e  a t t o r n e y  g e n e r a l .  MASS. CONST. 
amend. 74. The A l a s k a  c o n s t i t u t i o n  p r o v i d e s  f o r  r e v i e w  by t h e  
l i e u t e n a n t  g o v e r n o r .  ALAS. CONST. a r t .  X I ,  § 2 .  Review a s s u r e s  
c l a r i t y  and p r o p e r  l e g a l  form.  A d i s a d v a n t a g e  o f  r ev iew i s  t h a t  
it may b e  done  by an  o f f i c i a l  h o s t i l e  t o  t h e  p r o p o s a l .  



12 9/ - 
(4) circulation requirements; (5) limitations on subject 

130/ 131/ -- - 
matter; ( 6 )  publicity requirements; (7) vote majority 

" 132/ - ,  - 
required to adopt an initiative proposal; and (8) availa- 

1 3 3 /  - - -, 
bility of initiative to local government units.- 

129/ The Constitution can specify the form for petitions, - 
including such matters as who may sign them and who may circulate 
then. - See, e-g., COLO. CONST. art. V, 5 1; NEV. CONST. art. 
XIX, 5 3. 

130/ Common limitations on the initiative include: - 
no law that could not be enacted by 
the legislature; 

0 no special or local legislation; 
0 no appropriation measures; 
0 no proposals affecting the judicial functions; 
0 restrictions on the frequency with which 
defeated measures may be resubmitted; 

o one-subject limitations and title-subject 
agreement; 

o prohibiting the legislature from amending 
or repealing the initiated measure except 
by referendum. 

See, e.q., ALAS. CONST. art. XI, 5 7; PASS. CCNST. art. 48, --  
5 2; :.iICH. CONST. art. 11, 5 9. 

l 3 L j  The Constitution can require distribution to registered ---- 
voters at public expense of s-ai~~aritis and arguments both for 
aiid against pro2osed measures in order to incrcase voter 
izterest in initiative proposals. Sre, e . g . ,  WASH. CONST. - -  
art. 11: 4 1 (e) . 
1:-L/'  All stiites wher.e ~ n e  iniiiativc may occur require a - 
majority of the popular vote on an initiative proposal to 
adopt the proposal. In Massachusetts the majority must 
equal at least 302 of the votes cast in the election. MASS. 
CONST. art. 48, 8 5. 

133/ All states that use the initiative make initiative - 
proposals available to all or some local qovernment units. 

ME. CONST. art. IV, pt. 



2 .  Referendum 

T h e r e  a r e  t w o  k i n d s  o f  r e f e r e n d a .  Under t h e  

" p e t i t i o n  r e f e r e n d u m , "  laws  p a s s e d  ( e x c e p t  f o r  s p e c i a l  emer- 

gency  m e a s u r e s )  d o  n o t  g o  i n t o  e f f e c t  f o r  a  s p e c i f i e d  p e r i o d  

o f  t i m e ,  u s u a l l y  9 0  d a y s .  Dur ing  t h i s  p e r i o d ,  v o t e r s  may 

c i r c u l a t e  p e t i t i o n s  c a l l i n g  f o r  r e f e r r a l  o f  a p a r t i c u l a r  law 

t o  t h e  v o t e r s  a t  a  s p e c i a l  e l e c t i o n  o r  a t  t h e  n e x t  g e n e r a l  

e l e c t i o n .  I f  t h e  r e q u i r e d  s i g n a t u r e s  are o b t a i n e d ,  t h e  law 

i s  h e l d  i n  abeyance  p e n d i n g  t h e  outcome o f  t h e  r e f e r endum.  

The " o p t i o n a l  r e f e r endum"  p e r m i t s  t h e  l e g i s l a t u r e  i t s e l f  t o  

o r d e r  a  r e f e r endum on any  measu re  i t  h a s  p a s s e d .  I n  a d d i -  

t i o n ,  t h e  C o n s t i t u t i o n  may r e q u i r e  r e f e r r a l  o f  c e r t a i n  
134/  - 

m e a s u r e s  t o  t h e  v o t e r s ,  s u c h  as c o n s t i t u t i o n a l  amendments,  

t h e  l e v y i n g  o f  t a x e s ,  bond i s s u e s ,  a n d  moving s t a t e  or  c o u n t y  

c a p i t a l s .  . 
The a r g u m e n t s  f a v o r i n g  and  o p p o s i n g  t h e  r e f e r e n d u m  

are s i i n i l s r  t o  t h a s e  d i s c u s s e d  w i t h  r e s p e c t  t o  t h e  i n i t i a t i v e .  

U n f o z t u n a t e l y ,  r e l a t i v e l y  l i t t l e  i n f o r ~ r , a l i o n  i s  a-Jzti12hla 0 1 1  

the e x p e r i s n c e  cf v a r i c u s  , ~ t a t e s  wit-h the r e f e r c c d . ~ ~ . .  Gne 

t h e  u s e  o f  p e t i t i o n  r e f e r e n d a  h a s  f a l l e n  o f f  s h a r p l y  s i n c e  
135 /  - 

1943.  The r e s e a r c h e r s  c o n d u c t i n g  t h e  s t u d y  c o n c l u d e d  

134/  Washing ton  - Direct  L e g i s l a t i o n  p .  3 3 7 .  - 
135/  Referendum o n  c o n s t i t u t i o n a l  amendments i s  d i s c u s s e d  - 
i n  BRIEFING PAPER N O .  9 : CONSTITUTIONAL AMENDMENT § 31 ( A )  ( 4 )  . 



t h a t  t h e  d e c l i n e  i n  t h e  number o f  p e t i t i o n  r e f e r e n d a  c o u l d  

n o t  be  a t t r i b u t e d  t o  i n d i f f e r e n c e  i n  l i g h t  o f  t h e  c o n t i n u e d  

u s e  o f  t h e  i n i t i a t i v e  i n  a r e a s  where t h e  l e g i s l a t u r e  had 

n o t  a c t e d .  R a t h e r ,  t h e y  c o n c l u d e d ,  t h e  number o f  l e g i s l a -  

t i v e  e n a c t m e n t s  s u f f i c i e n t l y  o b j e c t i o n a b l e  t o  provoke  a  suc -  

c e s s f u l  p e t i t i o n  campaign must  have  d e c l i n e d .  They a t t r i b -  

u t e d  t h i s  d e c l i n e  i n  p a r t  t o  an improvement i n  t h e  h o n e s t y  

and  p r o f e s s i o n a l i s m  o f  t h e  l e g i s l a t u r e  and i n  p a r t  t o  t h e  

l e g i s l a t u r e ' s  d e s i r e  t o  a v o i d  b e i n g  o v e r r u l e d  i n  a  
136/ - 

re ferendum.  

Of t h e  38 s t a t e  c o n s t i t u t i o n s  w i t h  a  r e fe rendum 

p r o v i s i o n ,  24 p r o v i d e  f o r  t h e  p e t i t i o n  re ferendum.  I n  t h e s e  

2 4  s t a t e s ,  many o f  t h e  p r o c e d u r a l  d e t a i l s  t h a t  a p p l y  t o  t h e  

i n i t i a t i v e  a l s o  a p p l y  t o  t h e  r e fe rendum,  a l t h o u g h  t h e  s i g n a -  

t u r e  r e q u i r e m e n t s  a r e  u s u a l l y  less r i g i d  t h a n  t h o s e  . 
r e q u i r e d  f o r  a n  i n i t i a t i v e  p e t i t i o n .  The number r e q u i r e d  

r a n g e s  f r o m - t w o  p e r c e n t  t o  1 5  p e r c e n t  o f  t h e  v o t e s  c a s t  i n  
1 2 ? /  -- 

t h e  k s r .  ycner-21 e loc t io :1 .  Some c o n s t i t u t i o n s  inc l c .2e  

ail 11 e z e r g e n c y  c13u;e1' t h a t  exempts  e e r t d i n  l aws  from t h e  
r 3 a i  . . . - ref ere'lc?!ln.- A p p ~ o p r ~ . z r  F ~ ~ n s  5; i l s  a 3 so mzy bo ex~.rnst.zC. 

136/  Washington - Direct  L e g 5 s l a t i o n  p. 347. - 
137/  BOOK OF THE STATES pp. 216-17. M a s s a c h u s e t t s  r e q u i r e s  - 
28,  Wyoming 1 5 % .  The m o s t  common r e q u i r e m e n t ,  u sed  i n  
C a l i f o r n i a ,  Kentucky,  Mich igan ,  Nebraska  and  S o u t h  Dakota ,  
i s  5% of t h e  v o t e s  c a s t  i n  t h e  l a s t  g e n e r a l  e l e c t i o n  f o r  
g o v e r n o r .  I d .  - 

9 
138/ S e e ,  e . g . ,  ARK. CONST. amend. 7 ;  WASH. CONST. a r t . .  
III 5 1 0 .  



3 .  Recal l  

A r e c a l l  i s  a  s p e c i a l  e l e c t i o n  o r  s p e c i a l  pro- 

posa l  on t h e  b a l l o t  a t  a  genera l  e l e c t i o n  devoted t o  t h e  

removal of a  p a r t i c u l a r  publ ic  o f f i c i a l .  The r e c a l l  oper- 

a t e s  i n  much t h e  same fashion a s  the  i n i t i a t i v e  and t h e  

referendum. The requi red  number of s i g n a t u r e s  i s  

c o l l e c t e d  on a  p e t i t i o n  c a l l i n g  f o r  t h e  removal of a  

named o f f i c i a l .  No grounds need be s t a t e d .  The proposal 

i s  then put  t o  the  vo te r s  and if passed by the  percentage 

o r  majori ty  of v o t e r s  r equ i red ,  t h e  o f f i c i a l  i s  automati- 

c a l l y  removed from o f f i c e  and replaced by a  successor .  

Most s t a t e s  with r e c a l l  provis ions  r equ i re  
13 9 /  - 

p e t i t i o n s  signed by 2 5  percent  of t h e  vo te r s .  In  a l l  

of t h e  s t a t e s  with r e c a l l  provis ions a  majori ty  of the  

votes  i n  a  r e c a l l  e l e c t i o n  w i l l  remove a  person from publ ic  

o f f i c e .  Those who favor use of t h e  r e c a l l  contend t h a t :  

t he  v o t e r s  should not  need t o  wai t  u n t i l  an o f f i c i a l ' s  

tern1 comes t c  sn end i~ order  t o  rectify abxsss;  t h e  con- 

s t a n t  t h r s z t  of r e c s l l  inf luences  o f f i c i a l s  t c ~  2ct i n  t!-:e 

pxbl ic  i n t e z e s t ;  and  prevision f o r  t h e  r t lca l l  f ~ c i ? i + a t e s  

she zccdptafice c y  the people of longer terixs f o r  publ ic  

o f f i c i a l s .  

139/ The c o n s t i t u t i o n s  of 13 s t a t e s  include r e c a l l  pro- - 
v i s i o n s :  Alaska, Arizona, C a l i f o r n i a ,  Colorado, Idaho, 
Kansas, Louisiana,  Michigan, Nevada, North Dakota, Oregon, 
Washington and wisconsin. BOOK OF THE STATES p. 137. 
Nine of t h e s e  s t a t e s  r e q u i r e  p e t i t i o n s  signed by 25% of 
t h e  v o t e r s  i n  t h e  l a s t  e l e c t i o n .  I d .  - 



Those opposed t o  r e c a l l  p o i n t  o u t :  r e c a l l  

e l e c t i o n s  a r e  c o s t l y ;  a  minor i ty  of d i s g r u n t l e d  v o t e r s  may 

use  t h e  dev ice  merely t o  persuade t h e  e l e c t o r a t e  t o  remove 

an incumbent; r e c a l l  p rov i s ions  a r e  unnecessary because 

improper conduct by p u b l i c  o f f i c i a l s  i s  grounds f o r  removal 

by j u d i c i a l ,  l e g i s l a t i v e ,  o r  sometimes g u b e r n a t o r i a l  a c t i o n ;  

and r e c a l l  can be used by wel l -organized groups t o  i n t imi -  

d a t e  p u b l i c  o f f i c i a l s .  

I n  c o n t r a s t  t o  i n i t i a t i v e  and referendum, s t a t e  

e l e c t o r a t e s  have r a r e l y  used t h e  r e c a l l .  The on ly  success-  

f u l  r e c a l l s  of  o f f i c i a l s  e l e c t e d  s t a t ewide  occur red  i n  North 
140/ 

Dakota i n  1921- and i n  C a l i f o r n i a  s h o r t l y  a f t e r  adopt ion 
1 4  1/ 

of ' the  r e c a l l  i n  t h a t  s t a t e . -  Although used with  more 
142/ - 

frequency a g a i n s t  l o c a l  o f f i c a l s ,  even a t  t h a t  l e v e l  

t h e r e  appears  t o  be l i t t l e  a n a l y s i s  of t h e  reasons  f o r  i t s  

r e l a t i v e  non-use. P o l i t i c a l  s c i e n t i s t s  s p e c u l a t e  t h a t  
143/ - 

v o t e r s  simply a r e  r e l u c t a n t  t o  use  t h e  r e c a l l .  

A la ska ' s  psovis icr ;  201- r c c a l l  i.s an example of 

140/ STATE AND LOCAL GOVERNMENT p. 288. 

1 4 1 /  CALIFORNIA GOVERNMENT pp. 119-20. - 

142/ STATE AND LOCAL GOVERNMENT p. 288. - 
143/ Id .  p. 289. - - 



All elected public officials in the 
State, except judicial officers, are subject 
to recall by the voters of the State or 
political subdivision from which elected. 
Procedures and grounds for.recall shall be 
prescribed by the legislature.l44/ - 

A more detailed constitutional provision for recall might 

contain: (a) a list of the public offices to which recall 

applies; (b) a limitation that a recall petition may not 

be filed against an official during the first six months 

or year of a term of office; (c) the number of signatures 

required for a recall petition; (dl a requirement that the 

recall petition contain a statement of the ground on which 

the recall is being sought; (el  a specified number of days 

between the filing of a recall petition and the holding 

of a special election; ( f )  a specified type of recall 
14 5/  - 

election; and (g) a vote requirement for removal. 

144/ ALAS. CONST. art. XI, § 8. - 
145/ See, e.g., ORE. CONST. art. 11, § 18. - - - 


