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ELIGIBILITY TO VOTE AND
ELECTION PROCEDURES

The essential purpose of the Covenant -- reflected
throughout its provisions -- is to provide the people of the
Northern Mariana Islands with the opportunity to exercise the
right of self-government. The achievement of this objective
requires that the people have the regular opportunity to par-
ticipate meaningfully and directly in the affairs of govern-
ment -~ to elect public officials and to reject or accept
specific proposals placed on the ballot. As the document of
fundamental law, the Constitution should define and protect
the people's right to vote and the election procedures which
ensure the free exercise of that right. This briefing paper
discusses eligibility to vote, election procedures and three
other means that permit direct citizen participation in gov-
ernment: the initiative, the referendum and the recall.
The first section ¢of this paper reviews cercain relcvant
background informaticn, including the applicable provisions

of the United 3tates Constitution and the Covenant; and the

@]

sceond sectoon Gf the papzr diascuzces specific aiternatives
for the Convention to consider in framing Constitutional

provisions relating to the electoral process.



I. BACKGROUND AND GENERAL CONSIDERATIONS

A. Applicable Provisions of the United States
Constitution

Under the United States Constitution, the states
have the right to decide who can vote in their elections.
Several amendments to the Constitution, however, restrict
their power to deny the right to vote based on age, race
and sex. In addition, the equal protection clause of the
Fourteenth Amendment prohibits discrimination among potential
voters based on other classifications, such as property
ownership. Section 501 (a) of the Covenant makes these
amendments applicable to the Northern Mariana Islands and
their provisions therefore operate within the Northern
Marianas to the same extent as within a state.

1. Age

The Twenty-sixth Amendment prcvides:

The right of citizens of the United States,

who are 18 years of age or older, to vote

shall not be denied or abridged by the

United States or by any State on* account of
age.

)

Race
The Fifteenth Amendment. secticn cne, provides:
The right of citizens of the United States
to vote shall not be denied or abridged by
the United States or by any State on account
of race, color, or previous condition of
servitude.
Enacted in the aftermath of the Civil War, the Fifteenth

Amendment has been interpreted by the Supreme Court to



invalidate various state efforts to restrict the right to
vote either overtly through statutory enactment or covertly
through inequitable administration of electoral laws and

toleration of discriminatory membership practices of politi-
1/

cal parties.

3. Sex

The Nineteenth Amendment, section one, provides:

The right of citizens of the United States
to vote shall not be denied or abridged

by the United States or by any State on
account of sex.

4. Equal Protection

The Fourteenth Amendment, section one, provides that
no state shall "deny to any person within its jurisdiction

the equal protection of the laws." The Supreme Court generally

1/

~ Guinn v. United States, 238 U.S. 347 (1915), utilized .the
Fifteenth Amendment to invalidate a “grandfather clause" in
Oklahoma's censtitution. The clause permitted persons who
had been voters, or descendants of those who had been voters,
to register to vote notwithstanding their inability tc meet
any literacy vequirement. Rlacks were disgnalified on grounds
of illiteracy or through discriminatory administration of
literacy tests, while illicerate whites were permitted to
register without taking anv Lests.

HE o 4 i s s e NS RelE - I o s
Smith v. Allwr'ghit, T23 U.5. [1%42)

¥ 1 - 3 y =
, aud Terry v. AUsMS,

345 U.S. 461 (1953), prohibited the exclusion of blacks from
participation in primary elections.

Davis v. Schnell, 81 F. Supp. 872, 880 (S.D. Ala.), aff'd
336 U.S. 933 (1949}, struck down an Alabama constitutional
amendment providing for a literacy test as violative of the
Fifteenth Amendment because its legislative history showed
that it was intended to disfranchise blacks.

Gomillion v. Lightfoot, 364 U.S. 339 (1960), inval%dated
the racial gerrymandering of legislative districts under the
Fifteenth Amendment.




interprets the application of the equal protection clause to
the right to vote to mean that:

[O]lnce a State has determined that a
decision is to be made by popular vote,

it may exclude persons from the franchise
only upon a showing of a compelling
interest, and even then only when the
exclusion is the least restrictive

method of achieving the desired purpose.2/

Through specific interpretations of the Fourteenth Amendment
over the years the Supreme Court has prohibited the following
state practices: (1) racial discrimination in primary
elections;i/ (2) poll taxes in elections;é/ (3) residency iy

requirements of over 30 days except in special circumstances;

(4) property ownership as a prerequisite to voting except

g/ Hall v. Beals, 396 U.S. 45, 52 (1969) (Marshall, J.,
dissenting).

3/ Leading cases prohibiting racial discrimination in pri-,
mary elections include: Nixon v. Herndon, 273 U.S. 536 '
(1927), and Nixon v. Condon, 286 U.S. 73 (1932), both resting
on the Fonurteenth Amendment; Smith v. Allwright, 321 U.S. 649
(1944), and Terry v. Adams; 345 U.S. 46% (1953), relying on
the Fifteenth Amendment.

4/ Harper v. Virginia Bd. of Educ., 383 U.S. 663 (196s),
.deciaring that voter qualifications have no relation to
wealth or o akility to pay a poll tax.

S/ vunn v. Blumstein, 405 U.S. 330 (1972). Arizona's 50-day
rule was upheld because of difficulty in administration and
in light of Arizona's other 'efforts to register voters.
Marston v. Lewis, 410 U.S. 679 (1973). 1In Burns v. Fortson,
410 U.S. 686 (1973), Georgia's 50-day requirement was also
upheld.




6/

in limited special-purvose elections; (5) limitations
on the right to vote of residents of federal enclaves
who otherwise meet voter qualificafions;Z/ and (6) limi-
tations on the right to vote of military personnel who
otherwise meet voter qualifications.g/

Taken together, the limitations flowing from the

United States Constitution mandate broad electoral partici-

pation in the Northern Mariana Islands. Some issues remain

&/ Kramer v. Union Free School Dist. No. 15, 395 U.S. 621
(1969) (a voter gqualification statute for school district
elections based on property ownership declared unconstitu-
tional); Cipriano v. City of Houma, 395 U.S. 701 (1969) (a
statute limiting to property taxpayers the right to vote in
elections called to approve the issuance of revenue bonds
by a municipal utility declared unconstitutional); City of
Phoenix v. Kolodziejski, 399 U.S. 204 (1970) (expanded
Cipriano to include elections called to approve general
obligation bonds of municipalities). But see Salyer Land
Co. v. Tulare Water Dist., 410 U.S. 719 (1973), and Asso-
ciated Enterprises, Inc. v. Toltec Watershed Improvement
Dist., 410 U.S. 743 (1973), in which the Court validated
property ownership qualifications fcr voting in water dis-
trict elections because thé landowners involved received
the primary burdens and henefits of the establishment and
operation cf the watershed districts.

1/ Evans v. Cornman, 398 U.S. 413 (1970) (resideuts of
federal enclaves cligible tc vote in the state in which
the federal areca is located).

8/ Carrington v. Rash, 380 U.S. 89 (1965) (invalidated a
Texas constitutional provision allowing military personnel
to vote only in the county of residence at the time of entry
into service, so long as they remained in the Armed Forces.
The provision effectively denied the franchise to those who
moved to the state after joining the service.) The states
and the Commonwealth remain free to reguire that military
personnel meet the requirements for voting where they are
stationed and do not exercise the right to vote elsewhere.




open for consideration by the Conveantion, such as the
voting rights of aliens and nationals, anl are discussed
subsedquently in this paper.

B. Applicable Provisions of the Covenant

As indicated above, section 501 (a) of the Covenant
makes the amendments to the United States Constitution perti-
nent to tHé right to vote applicable to the Northern Mariana
Islands. Other provisions of the Covenant are als¢c relevant
to the deliberations of the Jonvention on this subject,
especially those resulting in a classificatiqn of people in
the Northern Mariana Islands as United States citizens, na-
tionals or aliens. Section 301 of the €ovenant defines
those eligible to become United States citizens under the
Covenant, and section 302 grants this group the election of
status of a United States national rather than a citizen.
Section 1003 (c) provides that sections 301 and 302 become
- effective "upon the tefmination of the Irusteeship Agreement
and the establishment of thec Commonwealth of the Northern
Mariana Islands.” Alternatives with respect to voting rights
of U.S. citizens, nationals and aliens arc discussed belcw

in section II(A) (1).



C. Background Information

The Charter of the Mariana Islands District Legis-
lature and the Mariana Islands District Code presently govern
eligibility to vote and the electoral process in the Northern
Mariana Islands. A review of these provisions may assist the
delegates in deciding how to address the subject in the Common-
wealth Constitution.

The Charter sets out the framework for the elec-
tion of members of the Marianas District Legislature and pre-
scribes the qualifications of voters:

Each shall be eighteen (18) years of age

or over; a citizen of the Trust Territory

of the Pacific Islands; have been a resi-

dent of his electoral precinct for a

period of at least one (1) year immediately

preceding the election; not be serving a

criminal sentence at the time of the election

and be of sound mind.9/

The Charter does not define residence for voting purposes,
nor does it include a literacy requirement. Article I, '
" secticn 8 of.the Charter describes the elactoral process:
Election of Representatives shall be

by secret hallot, and the Legislature

shall set the time ©of elcction by law.
Municipalities shall enact ordinances

prescribing the manner and nlaces of

glewtion, alihougn ihe Legislatvrs may

change them at any time by law.

Within the general provisions of the Charter, the District

Legislature has exercised responsibility for all other

9/ CHARTER, MARIANA ISLAND DIST. LEGIS. art. I, § 13.
)



details concerning eligibility to vote and election pro-
cedures, including nominating procedures, election scheduling,
voter registration, absentee voting, ;é901ving elerticn dis-
putes, ballot preparation and election supervision. The
provisions of the District Code dealing with these and other
issues pertaining to the electoral process may highlight for
the delegates the necessity of singling out for Constitu-
tional treatment only those matters that the delegates con-
sider to be fundamental.

Section 2.32.050 of the District Code defines the
persons entitled to vote and enlarges upon the Charter pro-
vision by requiring a voter to be domiciled in his electoral
precinct for at least five years preceding the election.

Elections are scheduled "on the first Sunday in
November, and every four vears thereafter."lg/ Section
2.32.110 permits absentee voting by persons absent on election
day due to business or "other necessary travel," and for
pérsons unable o attend the polls because of "illness or

physical disability. The election commissioner prepares

11/
"rules, regulaticns, and instructions for absentee baliots."
Section 2.32.0%0 reaffirms the Charter guarantee

of a secret ballot. Section.2.32.190 specifies the penalty

for violations of the election process.

lg/ MARIANA ISLANDS DIST. CODE tit. 2, ch. 2.32, § 2.32.020
[hereinafter cited as MIDC].

11/ MIDC tit. 2, ch. 2.32, § 2.32.030.



Nomination of candidates for the District Legislature
12/
may be by petition or by political parties. The election

commissioner is responsible for theApfinting of ballots.

Ballots list the candidates for each office in alphabetical
order and in vertical columns. Candidates endorsed or spon-
sored by any registered political party are entitled to have
the name of the political party printed directly below their

13/
names.

Election ballots and other materials are prepared
in Chamorro and English. The election commissioner (the

resident commissioner) is authorized to "determine the ac-
14/
ceptability of the individual ballots,"  "declare the
15/
"winning candidates from each electoral precinct," and

resolve tied elections "by the drawing of lots between the

tied candidates, or between their designated representa-
l6/ .
tives." Precinct election committees review and de- '

17/
cide complaints concerning election irregularities.

12/ MIDC tit. 2, ch. 2.32, §§ 2.32.060 - 2.32.700.

13/ 1d.
lﬁ/ MIDC tit. 2, ch. 2.32, § 2.32.140.

15/ MIDC tit. 2, ch. 2.32; § 2.32.150. The victorious candi-
date must receive a plurality of the votes cast.

16/ MIDC tit. 2, ch. 2.32, § 2.32.160.

17/ MIDC tit. 2, ch. 2.32, § 2.32.040. A committee decision
denying registration of a voter may be appealed to the district
court by. the voter. *
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Section 2.32.030 gives the election commissioner
responsibility for "the overall supervision and administra-
tion" of elections. The duties of the .election commissioner
include providing for poll workers ana other election offi-
cers, furnishing ballots and tally sheets, preparing complete
lists of eligible voters within each electoral precinct not
less than 20 days before each elfg}ion and designating poll-
ing places and poll supervisors.—_ The election commissioner

is responsible for voter registration. Registration is not

Y,

permitted within five days of an election.

The election commissioner also establishes com-
mittees in each electoral precinct to count ballots Zg/and
announces election results certified by the precinct elec-
tion committees.gi/

Secretarial Order No. 2973 defined the authority
and procedures for the plebiscite held on June 17, 1975 that
approved the Covenant. This order designated a plebiscite
commissioner as fesponsible for the planning and preparation
for, and conduct of, the clection. A perscn could vote in

22/
the plebiscitc who was:

}—-I
= |

MIDC § 2.32.030.
19/ MIDC § 2.32.050.
20/ MIDC § 2.32.140.
21/ MIDC § 2.32.150.
22/ Sec. Order No. 2973, Hearings on S.J. Res. 107 Beflore

the Senate Comm. on_Interior and Insular Affairs, 94th Cong.,
lst Sess., p. 171 (1975).
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(1) a Trust Territory citizen domiciled

in the Mariana Islands District;

(2) 18 years of age or older on the date

of the plebiscite;

(3) at the time of registration not
serving a sentence or under parole or
probation for any felony for which he
[had] been convicted by any court of
the Trust Territory;

(4) at the time of registration not

under a judgment of mental incompetency

or insanity; and

(5) registered to vote in accordance
with the procedures established by the
Plebiscite Commissioner.

These qualifications differed from those in the Mariana

Islands District Code by omitting the durational

requirement and by requiring a felony conviction

of any

"criminal sentence") for disqualification.

Secretarial Order also provided criteria to help

23/

"domicile" of a person for voting purposes:

(1) whether he maintains a permane:it
residence cor permanent place cf abode
in a place outside of the Mariana
Islands District; or

(2) whether his presence in the
Mariana Islands LCistrict is solely

the resulit of his owr: public or privaie

employment or that of a person on whom
he is economically dependent; or

23/ 1d. p. 172.

residence
(instead
The

define the
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(3) whether he or the person on whom he

is economically dependent receives housing
or pay differentials for housing. or living
allowances as a consequence of his emplov-
ment in the Mariana Islands District; or

(4) whether he maintains contacts with
another district of the Trust Territory
of the Pacific Islands or with the
jurisdiction of the United States or
another country such as: supporting a
spouse and/or family who reside in such
place; maintenance of a boat or driver's
license issued by such place; holding a
postal address at such place; continuing
affiliations with the professional, re-
ligious or fraternal life in such place;
or the payment of taxes in such place
imposed because of residence or physical
presence in such place; or

(5) whether he has expressed his inten-
tion not to establish domicile in the
Mariana Islands District; or

(6) whether he is registered or qualified

to vote in any other district or jurisdic-

tion of the Trust Territory or the United

States or any other country during the

past year.

The same qualifications were established for those
persons eligible to vote for delegates to the Constituticnal
Convencion, with the addition of 2 one-year residence reguire-
ment in the voter's electoral precinct in the Nerthern Mariana
commis-

Islands. The resident commissicner serxrved as elacti

Q
O
o

sioner.

L3

D. General Policy Considerations

Within the limitations imposed by the Covenant and

the United States Constitution, the Convention has the right



- 13 -

to determine who can vote in the Commonwealth. The prin-
cipal issue before the Convention is whether to create as
broad an electorate as legally possibie. Resolution of
this issue requires the delegates to consider carefully the
importance of the right to vote and any special needs within
the Commonwealth that could possibly justify restrictions
of this basic right.

To ensure that government derives its powers from
the consent of the governed, the United States and its con-
stituent political entities are committed to broad electoral

participation. In Reynolds v. Sims Chief Justice Warren

wrote:

The right to vote freely for the
candidate of one's choice is of the
essence of a democratic society, and
any restrictions on that right strike
at the heart of representative govern-
ment. . . . Undoubtedly, the right of
sutfrage is a fundamental matter in a
free and democratic society. Espe-
cially since the right to exercise the
franchise in a free and unimpaired
manner is preservative of other

basic civil aud political rights, any
alleged infringement of the right of
citizens to votz must be carefully

and meticulously scrutinized. Almost
a century ago. - +he Court rFLer’d
"the political franbhlse of voting"

as "a fundamental political right,
because preservative of all rights.' 24/

v

ot
o)

24/ 377 U.S. 533, 555, 561-62 (1964), guoting Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886).
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For these reasons, restrictions on the right to vote in
the United States have diminished substantial]y.gg/

Even assuming that the Convention is fully committed
to the principles articuiéted by the éhief Justice, delegates
may still wish to define certain standards aimed at ensuring
a responsible electorate. With this as the objective, the
Convention may desire to consider voter qualifications such
as a minimum age requirement, citizenship and residence re-
quirements, and disqualification for insanity, conviction of
certain crimes or failure to pass a literacy test.

A second major policy question before the Conven-
tion is the extent to which the Constitution should prescribe
election procedures. In evaluating this issue, the delegates
will necessarily have to make a judgment as to what proce-
dural safeguards are desired to protect the right of the
electorate to vote freely, and which of them are so essential
as to reqgnire inclusion in the Constitution. As demonstrated
by the extensive provisions on this subject in the current
Mariana Islands District Code, much of the necessary procedural

t t

Fh
o}
t

machinery can be le he discretion of the Commonwealth

-

s g -t ‘e v ; TANT A . . 3 3 -
actrs wiilln denaral gu.aciipns provilied by the

Constituticn.

25/ C. Adrian, THE AMERICAN POLITICAL PROCESS pp. 35-38
{2d ed. 1969).
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A third policy issue before the Convention is
whether the Constitution should extend the opportunity for
direct citizen participation in the Commonwealth government
by including provisions for the initiative, the referendum
or the recall. The Convention's decision on this gquestion
will depend in part on the emphasis that the delegates
wish to place on the representative role and authority of
the legislature in the new Commonwealth, the decisions made
by the Convention with respect to the frequency of elections
and terms of office of the legislators, and the perceived
political desirability of assuring the people of the Northern
Marianas that all available procedural mechanisms are pro-
vided under the Constitution for ensuring maximum citizen

involvement in public affairs.

IT. SPECIFIC ISSUES FOR DECISION ' ’
This section has three parts: part A deals with
eligibility to vote; part B deals with the elaction Drocess;
and part C deals with the initiative, the referendum and tha
recall. Each cf these secticns reviews the princiral ccn-
stitutional alternatives for the Convention, summarizes the
relevant state practices,' and analyzes the specific consid-

erations which should be evaluated by the delegates.
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A. Eligibility to Vote

All state constitutions and the Puerto Rico con-
stitution include provisions on voter‘eligibility.zg/ Based
upon these precedents, the Convention can establish require-
ments in the Commonwealth Constitution with respect to:

1. United States citizenship or national statﬁs;
2. attainment of at least 18 years of age;
3. residence in the Commonwealth for a period of
30 to 60 days;
4. some level of literacy in English or in
another language;
5. mental competency; and
6. no history of conviction of certain crimes.
The alternatives with respect to each of these

possible voter qualification requirements are set out below.

1. United States citizenship

The Convention must decide whether to require

27/

United States citizenship as a gqualification for voting.- -

e 7
=2/ The short Puerto Rico provision states:

Every person over eighteen years of age
shall be entitled to vote if he fulfills
the other conditions determined by law.
No person shall be deprived of the right
to vote because he does not know how to
read or does not own property.
P.R. CONST. art. VI, § 4.
27/ _ C . . . .
— If citizenship 1s required, a transitional problem arises
because no one can become a United States citizen or #ational
until the end of the Trusteeship agreement and establishment

of the Commonwealth. Under the provisions of § 1003(a) and
(b), however, it is expected that the Constitution of the
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A citizenship requirement would attempt to ensure voter
loyalty to the Commonwealth and the United States and voter
familiarity with candidates and issues. It can be contended
that such a citizenship requirement does not ensure any

more loyalty or familiarity than a short-term residence
requirement based on domicile.gg/ Nonetheless, all 50 states
require United States citizenship and Puerto Ricozg?quires

United States citizenship by statutory provision. The

United States Supreme Court has never questioned U.S.

[footnote continued]

Northern Mariana Islands will become effective before
termination of the Trusteeship.

28/ Domicile can be defined briefly as maintaining a residence
with the intention of remaining indefinitely. See the defini-
tion in § 1005(e) of the Covenant and the discussion below

in § II(A) (3) (b) of this paper. The Constitution can impose

a citizenship requirement alone or in conjunction with a
residency requirement.

29/ K. Howard, COMMENTARIES CN THE CONSTITUTTION OF VIRCINIA,
vol. 1, p. 341 (1974). The Puerto Rico appreach of requiring
United States citizenshin by statute cculd create a problem.
If the Constitution includes United States citizenchip as a
voting qualification, citizens of the Northern Mariana Islands
eligible for citizenship but who choose national status instead
will rave ample time between the ratification of the Conshite-
tion and the termination of the Trusteeship (the date they
must make their choice) to learn that national status deprives
them of the right to vote. If the Constitution grants the
right to vote "to any person" but the legislature decides to
require citizenship after establishment of the Commonwealth,
that would unfairly discriminate against persons who chose
national status with the understanding that they could vote

in Commonwealth elections.
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citizenship as a valid requirement for voter eligibility.ég/

If the Convention adopts a citizenship réquirement, it may
also consider the minimum length of cifizenship that will
satisfy the policy reasons for imposing the requlrement.Bl/

Two categories of persons will satisfy a require-~
ment of United States citizenship: (1) United States citi-

32/

zens from outside the Northern Mariana Islands;—— nd

(2) persons in the Northern Mariana Islands who will become
United States citizens by virtue of the Covenant.33/

A citizenship requirement wculd deny the right to
vote to aliens and United States nationals, and the Conven-

tion may wish to focus on the particular problems associated

with each of these catcgories.

30/ A. Howard, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA,
vol. 1, p. 341 (1974).

/
31/ California, Minnesota, New York, and Utah require citi-
zenship for 90 days prior to an election. Id. Other states omit
such requirements because there is no reascon to assume that a
person who has been a citizen for several yvears is mere loyal
tc the United States than a new citizen wheo has been forced to
meet strict naturalization standards. Legislative Raference
Bureau, HAWAILII CONSTITUTICNAL CONVENTION STUDIES, ARTICLE II:
SUFFRAGE AND pLECTIONS p. § (1968) {hereinafter cited as
HAWAIY STUDLIES] Tn Duan v. Rlumstain, 405 $.5. 320 (187
the Supreme Couxt saw no compelllng state lnterest that
justified discrimination between old residents and new resi-
dents resulting from the durational residency requirement of
more than 30 days. The reasoning of that case probably
jeopardizes the constitutionality of durational citizenship
requirements. A. Howard, COMMENTARIES ON THE CONSTITUTION
OF VIRGINIA, vol. 1, p. 341, n.28 (1974).
32/ . . . . .
— For a discussion of this first category, particularly
military personnel, see p. 24 n.42 below.

33/

COVENANT art. III, § 301.
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a) Nationals

A requirement of United States citizenship for
eligibility to vote in the Commonwealth creates a unique
problem: it eliminates from the electorate those persons
who choose to become United States nationals but not United
States citizens under section 302 of the Covenant. The
term "national of the United States" means a citizen of
the United States or a person who, although not a citizen
of the United States, owes permanent allegiance to the

34/

United States. There are very few substantive differences
between a citizen and a national of the United States; and
the legislative history of Section 302 indicates that it was
included in the Covenant to meet the desires of

a small number of generally older

residents of the Northern Mariana

Islands who felt that the acquisition

of United States citizenship would be ’

contrary to their local traditions,

and who preferred the national kut not

citizen status held by the residents of

Armerican Samoa. 35/

In light of the hisiory of cection 3290

N
t
8}
T
-
9
;n
®
e ]
(e
K.J
o
5

gshould consider whether any rational hasis exists for distin-—
guishing between citizens and nationals with respect to their
eligibility to vote in Commonwealth elections. It is logical
to assume that those who elect to become nationals will know
as much about Commonwealth issues and candidates as those who

choose to become United States citizens. Nationals also will
s

34/ Immigration and Naturalization Act, 8 U.S.C. § 1101(a) (22).

35/ S. Rep. No. 94-433, 94th Cong., 1lst Sess., p- 71 (1975).
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have the same local obligations as persons who prefer United
States citizenship. Further, because the choice of national
status is available only once (within six months of establish-
ment of the Commonwealth for persons err 18 years of age who
are eligible for citizenship, or within six months after
reaching the age of 18 for children eligible for citizenship),
nationals will comprise a transitional group that will dis-
appear with time.

Under these circumstances, the Convention might
decide in favor of granting the right to vote to persons who
choose national status under section 302 of the Covenant. A
provision granting the right to vote to "all citizens and
nationals" would accomplish this purpose.éé/

b} Aliens
Any person who is not a citizen or national of the

37/
United States is an alien. Generally, aliens are not

36/ This wouid allow other nationals of the United States
( -9 Samoans) who meet other Commonwealth voting qualifi-
tiens {e.g., age and domicile) to vote in Commenwealth

ctions.

+

37/ 8 U.5.C. § 1101{(a)(3). In addition to persons owing
z2lleoiance to fore’ign nations, ali-zns inclade twe groups ox-
cluded rrom citizenship by the Covenant: (1) persons domi-

ciled in the Northern Mariana Islands for less than five

years at the date of establishment of the Commonwealth who

were not born in the Commonwealth; and (2) persons domiciled

in the Northern Mariana Islands for more than five years at

the date of establishment of the Commonwealth who failed to regis-
ter to vote prior to January 1, 1975. COVENANT art. III, § 30l (b).
The second group had notice of the registration requirement
prior to the formal signing of the Covenant and is probably
few in number. Under the provisions of § 506 (c), however,
aliens in these two groups who are "immediate relatives" of
United States citizens permanently residing in the Northern
Marianas will be able to become citizens under the provisions
of the United States Immigration and Naturalization Act.
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permitted to vote in state or federal elections. A citizen-
ship requirement in the Constitution would deny aliens the right
to vote in the Northern Marianas. Oﬁitting a citizenship re-
quirement and allowing aliens to vote in Commonwealth elec-=
tions would promote universal suffrage. Because the voters

in the Commonwealth will not vote in United States elections,
the Convention might choose not to conform to the practice
within the United States.

If the Convention chooses to omit the citizenship
requirement, a residence requirement based on domicile would
distinguish between resident aliens and temporary aliens
who maintain their foreign allegiances while within the
Commonwealth.ég/ Resident aliens in the Commonwealth will
undeniably have an interest in the affairs of the Common-
wealth. Nevertheless, the Convention might decide, based

on American tradition and a judgment that a citizenship

requirement helps ensure responcible voting, to deny aliens

39/
the voting privilege.
2, Age
The Convention may ncet 2stsnlish a mere stringent

voting age requirement than the 18-year standard set by the

?

Twenty-sixth Amendment to the United States Constitution.

38/ This is discussed further below in Part II(A) (3) (b).

39/ Under § 503(a) of the Covenant, the immigration and
naturalization laws of the United States will not apply to
the Commonwealth (except as otherwise provided in § 506

of the Covenant) unless Congress acts to make them applicable
after termination of the Trusteeship Agreement. Therefore,
most immigrants to the Northern Mariana Islands cannot become
United States citizens.
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It may establish a lower voting age requirement or authorize
the legislature to do so. No state constitution has done so.
3. Residence

The Convention must make three basic decisions with
respect to a residence requirement: (a) whether to include
any such requirement; (b) if a requirement is included, whether
residence should be defined in the Constitution and, if sb,
how; and (c) if a residence requirement is included, how long
it should be.

a) Purpose of a resident requirement

A residence requirement serves three primary pur-
poses: (1) it seeks to ensure that voters make informed de-
cisons about candidates and issues and that they have an
interest in the outcome of elections; (2) it helps prevent
some abuses of the electoral process such as multiple voting
and temporary residence to influence the outcome of an elec-
tion; and (3) it facilitates recordkeeping in election ad-
ministration. All fifty states require a period of state

40/
residence as a gualification for voting.

bj DLefiniticn ¢f residence for voting purposes

L cood dafinitine of residence is difficult to draft

because determination of a person's intent to live in the

40/ ‘The constitution of Puerto Rico does not have a residence
requirement, but the laws of Puerto Rico require all voters
to be "bona fide" residents. P.R. ANN. LAWS tit. 16, § 41.

+



Commonwealth on a permanent basis will require review of
many criteria that will vary as the complexity of social

organization and the mobility of the—population increase.
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a1/

These criteria might include year-round residence, payment

of taxes, property ownership, possession of a driver's

41/ Section 1005(e) of the Covenant defines domicile as

that place where a person maintains a
residence with the intention of continuing

such residence for an unlimited or indefinite
period, and to which such person has the in-
tention of returning whenever he is absent,

even for an extended period.

Residence for voting purposes in Puerto Rico is defined

"by statute.

The definition is based on domicile:

The domicile which is the voter's legal
residence, shall be determined in accord-
ance with the following rules: (1) Every
person has a domicile. (2) There can be
but one domicile. (3) Legal residence or
domicile is the place where a person
habitually resides when not called else-
where to work or for some other temporary
purpose, and to whiclh such perscn returns
in seasons for rest. (4) Legal domicile
or residence mey ke changed by -joinder of

acts and intent. {5) A domicile cannot Le

1ost until a new cone has heen acguired.

P.R. ANN. LAWS tit. 16, § 41i.

Criteria used for determining residence
poses in the June, 1975 plebiscite election

wealth are

set out above, at pp. 11-12.

for voting pur-
in the Common-
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42/
license and other indicia of permanent abode. An alterna-

tive solution if a residence requirement is adopted might

be to leave the definition of residence.to determination by
43/

the courts on a case-by-case basis.

A third alternative would leave the definition of

residence to the Commonwealth legislature. The Model State

42/ The Convention may be concerned about granting the right
to vote to military personnel stationed in the Commonwealth.
Many states have had the same concern. Approximately half of
the state constitutions contain provisions designed to exclude
military personnel from voting in their elections by preventing
military personnei from gaining or losing residence for voting
purposes. Other classes of persons often named in these provi-
sions include students, paupers and mental incompetents. E.g.,
N.Y. CONST. art. II, § 4; ORE. CONST. art. II, §§ 4-5.

The United States Supreme Court, however, in Carrington
v. Rash, 380 U.S. 89 (1965), invalidated a Texas constitutional
provision denying military men the right to vote as long as
they remained in the Armed Forces. In ©vans v. Cornman, 398
U.S. 419 (1970), the Court declared residents of federal en-
claves eligible for the franchise in the state in which the
federal area is located.

The decisions also stress that a state can limit the right
to vote tc bouna fide residents. E.g., Carrington v. Rash, 380
U.s. 89, 94 (1965). The Convention can address its concern
about military persons voting in the Commenwealth in two ways.
First, the Constitution can include a strict definition of resi-
dence for voting purposes based on domicile (or it can direct
the legislature to establish such a definition). Second, the
Constitution can include a registration provision that places
tlie burd=an con tne apnlicant of provine hona fide residence and
that requires a certification under penalty of law that the
applicant is not registered to vote elsewhere. E.g., VA,
CQNST. art. II, § 2. These'provisions would ensure that a
military person or student can only vote in one place and

cannot vote in the Commonwealth until his or her previous
domicile is lost.

43/ The Virginia constitution contains a specific definition of
residence for voting purposes: "Both domicile and a place of
abode." VA. CONST. art. II, § 1. No other state constitution
includes a specific definition.
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Constitution adopts this approach: "The legislature shall by
44/
law define residence for voting purposes. . . ."  The Cali-

45/

fornia and Michigan constitutions contain similar provisions.—

c) Length of residence requirement

The Constitution may include a durational residence
requirement of from 30 to 60 or perhaps 90 days. The United
States Supreme Court has held that lengthy residence require-

46/

ments are unconstitutional.— The Court was not convinced that
residence requirements ensure a more informed and interested
electorate, but it did recognize the need for residence require-
ments for administrative purposes. The Court suggested a
thirty-day requirement to meet this need. 1In recent cases the
Court has allowed fifty-day rules in states showing special
circumstances, while stating that fifty-day rules approach

the constitutional limit.47/

4, Literacy

Literacy has been a traditicnal and permissikle
48/
qualification for voting, and some 19 state constitutions

44/ National municipal League. MODEIL STAYE CONSTITUTION art.

III, § 3.02 (6ta rev. ed. 1563) |nercinafter ciced as MLDmL CONST.;
45/ )

— CAL. CONST. art. II, § 2; MICH. CONST. art. II, § 1.

46/ .

— Dunn v. Blumstein, 405 U.S. 330 (1972).

47/

Marston v. Lewis, 410 U.S. 679 (1973); Burns v. Foreston,
410 U.S. 686 (1973).

Prohibiting voter registration within 30 days of an election
(see the discussion below in § II(B) (7)) eliminates the need
for the Constituion to specify a length of residence requirement.

48/ Lassiter v. Northhampton County Bd. of Elections, 360 U.S.
45 (1959).
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49/

have such a requirement.  The utility of a literacy

requirement as a policy tool, however, has been challenged

) 50/
by many political scientists and civil rights advocates.

The Puerto Rico constitution explicitly states: "No person
shall be deprived of the right to vote because he does not
know how_to read or write."él/

A literacy requirement can be enforced through any
test of the ability to read, write, or interpret any written

52/

material.  Possible tests include: completing without

assistance an application for voting registration; reading
or writing any provision of the United States or Common-
wealth Constitution; or writing one's own name.

Those who favor the constitutional inclusion of
literacy provisions contend that they serve legitimate policy

because:

objectives
ballot and

iliiterate

(1) illiterates cannot understand the
providing assistance for substantial numbers of .

voters at the polls could increase the opportunity

(2) illiterates must rely upon word-of-mouth recom-

art, VvI, § 1; GA. CONST. art. II, § 1;

WN., CONST.
RPN

.
N
v 13 1.

50/ J. Ferguson & D. McHenry, THE AMERICAN SYSTEM OF GOVERNMENT
pp. 183, 215-17 (12th ed. 1973); R. Maddox & R. Fuquay, STATE
AND LOCAL GOVERNMENT p. 215 (34 ed. 1975).

51/ P.R. CONST. art. VI, § 4.

52/ 42 U.S. § 1973b(c) (defining literacy "test or device").

*
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and thus cannot make independent and intelligent choices
at the polls; and (3) literacy requirements serve as an
incentive for illiterate persons to learn to read.éé/

Those who oppose literacy requirements contend:
(1) illiterates can get adequate information about political
issues and candidates from radio, television and talking with
other persons: (2) since election officials help the blind and
disabled, illiterates should get similar assistance:; (3) il-
literate persons have economic and social interests distinct
from those of better educated and wealthier citizens and should
have the opportunity to express those interests through the
political process; (4) literacy tests attack the problem at the
wrong place; the cure is to raise educational standards in
schools rather than to penalize already disadvantaged persons;
{5) literacy tests are open to abuse because they vest broad

discretionary powers in the hands of election officials; and

(6) literacy tests discriminate against the pocr, the aged

54/

=)
]
(0]
o
3
T

~ted States Congress has prohibited states

; : = ' . Fome s Y mn v gm Tt o
nd of llteracy Lest oY dgvice through the Volzxrs

53 . ' .

——/ Lassiter v. Northhampton County Bd. of Elections, 360 U.S.
45, 51-52 (1959); R. Maddox & R. Fuguay, STATE AND LOCAL
GOVERNMENT p. 215 (34 ed. 1975); HAWAII STUDIES p. 22.

54/ Lassiter v. Northhampton County Bd. of Elections, 360 U.S.
45, 52-53 (1959); U.S. CONG. & ADMIN. NEWS, 94th Cong., lst Ses
pp. 787-804 (1975) (P.L. 74-73); Hearings on S. 1564 Before the
Senate Comm. on the Judiciary, 89th Cong., lst Sess., pt. 2,

pp. 1447-55 (1965).
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55/
Rights Act of 1965, as amended in 1975, Although this act

is not applicable to the Commonwealth, the strong opposition
to literacy tests reflected in this legiglation argues against
the inclusion cof a literacy requirement in the Commonwealth
Constitution.

The Convention may wish to consider another aspect of
the literacy problem -- providing voter assistance in minority
languages to encourage voting by persons literate in languages

56/
other than English (or Chamorro).

5. Disqualifications

In defining the group of eligible voters, the Convention
may desire to consider two widely-used +types of disqualifications:
conviction of a crime and adjudication of unsound mind.

a) Crime
The Supreme Court has upheld the right to disqualify

57/
convicted felons from voting, and all but four state constitu-

55/ 42 U.S.C. § 1973aaf{a) (Supp. 1976).

56/ A precedent for this =ype of provisicn exists in the Voting
Rights RAct. Section 1973aa-la reguires a statz to prepare "any
registration or voting ncticas, forms, instruactions, Aassistance,
cr other materials or infeormaticy rolating the eiectoral wnro-
cess, including baslots” in lie ilanguage of als minority

groups in the state with members equaling more than 5% of the
citizens of voting age in the state. In addition, where the
language of the applicable minority group is oral or unwritten,
the state is required to furnish oral instructions, assistance
or other information relating to registration and voting. 42
U.s5.C. § 1973aa-la(b), (c) (Supp. 1976).

12

+ K

-

57/ Richardson v. Ramirez, 418 U.S. 24 (1974).
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58/
tions include such disqualification provisions.  If it wishes

to disqualify such persons from voting,, there are three alter-
native methods that the Convention miéht select: (1) it may
include a general disqualification provision, referring to
broad classes of crime such as a "felony" or "infamous crime"
or a crime involving "moral turpitude";ég/(Z) it may list
specific crimes that result in disqualification (e.g., bribery,
embezzlement, forgery, larceny, or treason);ég/or (3) it may
authorize the legislature to specify disqualifying crimes.él/
The first alternative provides some flexibility, but
still limits the legislature's discretion to decide what crimes
to include and what crimes to exclude. It eliminates the
pﬁssibility of a person's losing the right to vote for con-
viction of a petty misdemeanor. Those who favor the second
alternative believe that, if discretion is left to the legisla-

ture, the power may be abused and policy altered from year to

58/ The exceptions are Indiana, Massachusgetts, Pennsylvania
and Vermont. The Puertc PRico constitution is alsc silent in
this area.

539/ E.g.. OnIC CONST, arci. V, § 4; TEY., CONST. ar:t, VT, 8§ I:
WASH. CON&T. art. VI, § 3.

60/ E.g., ALA. CONST. art. VIII, § 182, IDAHO CONST. art.
VI, § 3.

61 E.g., CONN. CONST. art. VI, § 3; N.J. CONST. art. II,
§

I
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year. Those who favor the third alternative argue for
constitutional flexibility, especially in light of changing
ideas about penal reform. .

At least 30 of the 46 states that use disqualifica-
tion provisions follow the first alternative. Many of the
same staté constitutions also include lists of specific

62/
crimes. Ten states and the Model State Constitution

specifically delegate the listing of crimes to the legisla-
ture. The remaining states list crimes and give the
legislature the power to disqualify persons convicted
of those crimes.

If a disqualification provision is to be
inéluded, the Commonwealth Constitution may provide
for permanent disqualification of persons convicted
of certain crimes unless pardoned; it may provide for
restoration of voting rights at the end of imprisonment;
or it may leave the extent of disqualification to the
discreticn of the legislature. Many authorities believe

that permanent disqualification serves

<

no useful purpose and

I

that rehabilitacion <hould inolude recowr

1y

ry ¢t che's vutin

€

rights and the opportunity to participate in the political pro-
63/ )
cess. At least 24 state constitutions permit ex-felons who

have served their sentences full voting rights. The most

62/ MODEL CONST. art III, § 3.01. I

63/ Richardson v. Ramirez, 418 U.S. 24, 83-85 (1974)
(Marshall, J., dissenting). ,
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common provision states that disqualification continues
"unless restored to civil rights."éi/zColorado limits dis-
qualification to the full term of iﬁprisonment.éé/ The Model
State Constitution leaves the decision to the legislature.éﬁ/

b) Unsound mind

All states deny voting privileges to the mentally
unsound either by constitutional provision, statute or judicial
decision.éZ/ A principal consideration in this respect is the
definition of "unsound mind." The Secretarial Order that
established eligibility to vote in the 1975 plebiscite in the
Northern Marianas used the definition "under a judgment of
mental incompetency or insanity."éﬁ/ This definition has the
advantage of resting on a judicial determination made prior
to, and not for the purpose of, establishing qualifications
tc vote. Like the definition of disqualifying crimes, the
Convention may decide to leave this matter to the legislature

‘or to the courts for determination on a case-by-case basis.

- B. Election Procedures

Therc are two basic approaches to constitutional

0

provisions regulat:ing the elecloral nrcces One is o set forth

n

{

L]

64/ E.g., N.M. CONST. art. VII, § l; WYO. CONST. art. VI, § 6.

65/ COLO. CONST. art. VII, § 10. The American Law Institute

supports this approach. MODEL PENAL CODE § 306.3 (Proposed
Official Draft 1962). ‘

66/ MODEL CONST. art. III, § 3.01.
67/ E.g., HAWAII CONST. art. II, § 2; N.J. CONST. art. III, § 6.

68/ Sec. Order No. 2973, § 7; 40 Fed. Reg. 17300, 17301 (1975).
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a few basic principles and authorize the legislature to
provide statutory detail that adheres to the stated princi-

ples. The Model State Constitution chooses this approach:

The legislature shall by law . . .
insure secrecy in voting and provide for
the registration of voters, absentee voting,
the administration of elections and the
. homination of candidates.69/

The Puerto Rico constitution also takes this approach.
Article II, section 2 sets forth the relevant principles:
The laws shall guarantee the expres-
sion of the will of the people by means
of equal, direct and secret universal
suffrage and shall protect the citizens
against any coercion in the exercise of
the electoral franchise.

A;ticle IV, section 4 authorizes the Puerto Rican legislature

to supply the details:

All matters concerning the electoral
process, registration of voters, political
parties and candidates shall be determined
by law.70/

The Convention might select this approach because of the

need to promote flexibility that allows modification cf

65/ MODEL CONST. art. III, § 3.02.

70/ The remainder of this section supplies a few details:
(I) that general elections shall be held every four years in
November; and (2) that officials shall be elected by direct

vote and the candidate receiving the most votes for an office
shall be declared elected.

The Hawaii constitution is similarly simple. HAWAII CONST.
art. II, § 4. See also CONN. CONST. art. VI, § 4; MICH. CONST.
art. IV, § 4; MONT. CONST. art IV, § 3; NEV. CONST. art; IT, § 6.



- 33 -

election procedures as circumstances and improved methods
dictate, and because legislators are likely to develop
greater expertise in these areas ovér the years. Since the
Commonwealth legislature will need to fill in many details
in any case,Zl/ giving the entire job to the legislature
from the start could avoid inconsistencies and the creation
of disadvantageous constitutional rigidities.

The second approach permits somewhat more detail
in the Constitution. If this approach is selected, the
Convention may want to include general constitutional guide-
lines for the legislature in the following areas (listed in

approximate order of constitutional priority):

1. orderly succession to office;

2. contested elections;

3. voting protectiocns;

4, absentee voting;

5. language discrimination;
6. integrity of elcctions:

7. clection scheduling;

8. pkalloting wethod=,

9., election administration:
1]

10. voter registration;

11. nominating procedures.

71/ For example, the election laws of Puerto Rico cover over
400 pages. The Trust Territory election laws (title 43) are
35 pages in length.



1. Orderly succession to office

Three kinds of constitutional provisions are available
to ensure orderly transition to office after elections.

a) Number of votes required for election

The Constitution may provide that a person to be elected
shall receive the highest number of votes, a majority of the
votes, or a plurality at least equal to a specified percentage
of the votes cast. The advantage of the first provision is that
it eliminates the need for (and cost of) special run-off elections.
Reguiring a majority may also reguire a run-off election, but it
ensures agreement among a larger number of voters. A requirement
of a plurality of a specified size is a compromise between the
first two types of provisions.

The Puerto Rico constitution adcpts the first alter~

72/
native for all elected officials.  The Hawaii constitution

¥

73/
adopts the first altcrnative for governor and lieutenant governor.

b} Date cf commencement of terw of ¢ffice

The Constitution may specify the date upcnh which the

terms of public coffice begin, or these dates may be included in
72/ P.R. CONST. art. VI, § 4. See also MONT. CONST. art. IV,
§ 5; ORE. CONST. art. II, § 16.

73/ HAWAII CONST. art. IV, §§ 1, 2. Legislators and local
officials are elected similarly, by statutory provision.
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the provisions establishing the offices.

c) Provision for continuity of office

The Constitution may include a provision for the
continuity of office in the event that a newly elected official
is unable to take office at the specified date. For example,
the Texas. constitution provides:

All officers within this State
shall continue to perform the duties

of their offices until their successors

shall be duly qualified.74/

2. Contested elections

The Constitution may include a provision for the
resolution of contested election results. If so, the alterna-
tives for resolving such contests are: (a) in a manner pre-
scribed by law; (b) by one or both houses of the legislature;
or (c) by the courts. The first alternative provides flexibility
The second alternative has the disadvantage of permitting,par%isa
considerations existing at the time of the contested election
to inflwvence the legislature's resolution of the issue. The

third alternative guarantees the contestantis court hearing

a
5/

undcr established procedures and precedents.

74/ TEX. CONST. art. XVI, § 17. Vacancies in executive and
Tegislative branch positions are discussed in BRIEFING PAPER NO.
2: THE EXECUTIVE BRANCH OF GOVERNMENT § II(B) (1) (d); and BRIEF-
ING PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNMENT § II(C) (3)

75/ Six states authorize the courts to determine contested
elections: Colorado (with the exception of executive offices),
Hawaii, Louisiana, Missouri, Pennsylvania and Wyoming. A
judicial appeal as a last resort may be available evert if

one of the first two alternatives is prescribed.



Most state constitutions do not(contain provisions
for the resolution of all contested eléctions, and a number
provide different methods for the resolution of elections for
different offices. Contested elections for governor, lieutenant
governor and other executive Officerszg/are resolved by all
three methods. Most state constitutions provide that contested
elections for legislators shall be judged by the members of
the house that is affected. Where the constitution is silent,
the legislature is assumed to have the power to provide a
method for resolving contested elections under its broad
power to control and regulate elections.

78/
3. Voting protections

All state constitutions except those of New Hampshire,

76/ Contested elections for executive officials are to be
resolved:

{1) 1in a manner prescrihed by law: Idaho,
Montara, Hebraska and New Jersey;

(21 by cne aer both houses of the legiclature:
Alabama, Arkansas, Colorade. Delaware,
Georgia, Illinois, Tndiana, i{owa, Xentucky.:
Maryiand, Misuissippi, North Carolina, Ocegon,
South Carolina, Tennessee, Texas, Virginia,
Washington, and.West Virginia;

(3) the courts: Connecticut and Missouri.

77/ HAWAIXI STUDIES p. 42.

78/ The Constitution may provide for compulsory voting,

as one way of achieving universal suffrage. No state constitu-

tion mandates compulsory voting. The constitution of Massachusetts
authorizes the legislature to provide a system of compulsory voting,
but no such legislation has been enacted. MASS. CONST. art. LXI.
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New Jersey, Oregon, Rhode Island and Vermont guarantee the

secrecy of voting. TFor example, the Hawaii constitution states:
79/

"Secrecy of voting shall be preserved."

Several state constitutions include a provision pro-
tecting'Qoters from other governmental duties or arrest while
voting. The Virginia constitution, for example, provides:

No voter, during the time of
holding any election at which he is
entitled to vote, shall be compelled
to perform military service, except in
time of war or public danger, nor to
attend any court as suitor, juror, or
witness; nor shall any such voter be
subject to arrest under any civil
process during his attendance at election
or in going to or returning therefrom. 80/

4. Absentee voting

The Convention may desire to provide for absentee ballot-
ing in the Constitution. Such a provision may be limitea to
specific classes cof votcrs, such as thosg required by occupational
duties to be ocut of the voting district on election dav, or may
apply to all voters who are unable to visit the polling place,
including the ill, the handicapped ©r thuse unable to attend
the polls due to religious beliefs. The argument for extensive

absentee voting provisions is that such provisions should not

79/ HAWAII CONST. art. II, § 4. Other examples are: CAL. CONST.
art. II, § 6; IDAHO CONST. art. VI, § 1; PA. CONST. art. VII, § 6.

80/ VA. CONST. art. II, § 9. Other examples are: MO®#T. CONST.
art. Iv, § 6; ORE. CONST. art. II, § 13; WYO. CONST. art. VI, § 3.
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discriminate among classes of people, but should ensure
that the maximum number of people who want to vote are
able to do so.

The constitutions of over a third of the states
authorize the legislature to provide a method of absentee
voting.gi/ The constitutions of a few states require more
than mere absence for absentee voting.gg/ 211 but three
states provide for civilian absentee voting by statute,
and all states provide by statute for absentee balloting

by members of the armed forces.

5. Language aid

The Constitution may authorize the legislature
to provide assistance for handicapped voters and for the
preparation of all election and registration materials
(including ballots) in languages (in addition to English
or Chamorro) spoken or read by more than a specified

percentage (e.g., five percent) of the Commonwealth

population. Such provisions would aid potential voters

with the possible effect of increasing voter turnout.

—

81/ E.g., HAWAII CONST. art. II, § 4.

82/ E.g., ME. CONST. art., II, § 4; PA. CONST. art. VII,
§ 14,
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6. Integrity of elections

In order to preserve the integrity of elections, the

Constitution may include a provision enabling the legislature

to enact penalties for violations of election laws, such as
dual voting or bribery. Specific safeguards or penalties
(e.g., disqualification for conviction of election fraud)
may also be included.

Such a Constitutional provision endeavors to
assure the honesty of elections and the accuracy of voting
results. On the other hand, including specific safeguards
or penalties in the Constitution has the disadvantage of
restricting flexibility. Those who oppose this kind of
provision believe that it is unnecessary, arguing that the
legislature can pass such legislation under a broad consti-
tutional mandate to requlate and govern the electoral
process. If the Convention adopts this view, the inclusion
of a clause granting the legislature broad =lectoral powers
will eliminate the need for any provisics erecting specific
safequards or penalties.

The con

n

tituticons of almnst half the states include

statements to the effect that the legislature "shall pass laws

to secure the purity of elections, and guard against abuses
83/
of the elective franchise."  Eight other states specify

83/ L.g., COLO. CONST. art. VII, § 11; WYO. CONST. art. VI,
§ 13.



particular methods for preserving the purity of elections

such as the identification of voters by signature comparison,

or numbering ballots and recording the number opposite the
g4/

voter's name on the registration list.

7. - Election scheduling

The Constitution may contain several general provisions
with respect to the scheduling of elections, or these matters
might be left to legislative action.

a) Regularly scheduled general elections

The Constitution may provide for regularly scheduled
general elections. BSuch a provision would specify a date on
whiéh elections are to be held every year, every two years or
at other fixed intervals. The advantages of this alternative
are: (1) it ensures regularly held elections; (2) it is con-
venient for voters if Commonwealth and local officials are
alected at the same time; and (3) it provides a raference
point for other provisions of the Constitution related to
the electcral procass.

; A deccepd alternatisie
for elected officials in those sections of the Constitution
creating the offices. This alternative can produce the same
benefits as the first, provided that different officials are

not elected at different times.

s

84/ These states are Alabama, Arkansas, Louisiana, Missouri,
New York, Pennsylvania, South Dakota and Vermont. The Model
State Constitution does not contain such a provision.




A third alternative is to permit the legislature to
designate the time of general elections; or if a date is
specified in the Constitution, to permit the legislature to
alter the specified date. The advantage of this alternative
is that it enables the legislature to meet special circumstances
with some measure of flexibility. *

b) Timing of elections

If the Constitution provides for regular general
elections, all Commonwealth and local officials can be elected
at the general election.gé/’An alternative approach would be
to provide that only Commonwealth officials can be elected
at general elections, leaving local elections to the control
of any local governments in the Commonwealth.

Separate elections facilitate the separation of
Commonwealth and local issues and permit the use of shorter
kallots. The arguments favoring simultangous clecticons are
reduced cost and greater public participation. Requiring
perscns to vote at many diiferent times tends to decreasec

voter turnout.

85/E.g., MICH. CONST. art. XVII, § 11. A discussion of elected
local government officials is set out in BRIEFING PAPER NO. 10:
LOCAL GOVERNMENT § II(B)(2).
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If regular elections are required by the Constitu-
tion they may be scheduled to coincide with U.S. Presidential
and Congressional elections, or they may be scheduled at
different times. 1In all states except Kentucky, Mississippi,
New Jersey and Virginia, statewide elections coincide with
national elections. Holding elections at the same time as
federal elections might encourage popular association with
the United States. Whereas holding state elections at the
same time as federal elections might subordinate local issues
to federal issues and candidates, this might be a more remote
possibility in the Northern Marianas.

c) Election holiday

The Constitution may include a provision for an
election holiday in order to alleviate crowding at the polls
and emphasize the importance of voting. No state constitution
makes election day a holiday. An Hawaii statute establishes
general election day as a holiday and permits voters to take
twe consecutive hours off from woerk with pay for the purpose
cf voiing.

8. The ballot

8o/
The Constitution may specify the method of voting  --

by ballot, punch card or voting machine. If the method of
voting is specified, other provisions can elaborate on the

specified method or methods.

86/ E.g., ARK. CONST. art. III, § 3; COLO. CONST. art. VII,
§ 8; MO. CONST. art. VIII, § 3.
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The Constitution may include provisions regard-
ing the form of the ballot or the listing of candidates
on a voting machine. Such matters can hardly be considered
so fundamental as to justify constitutional treatment, and
only a few states have done so.

One issue which has prompted constitutional
attention is straight party voting, which is expressly
authorized by Connecticut and forbidden by Ohio and Virginia.
Straight party voting requires a ballot that lists candi-
dates by party and provides a circle at the top of the list
which, 1f marked, indicates the voter's wish to support all
‘ candidates of that party. This approach allows voters to
determine candidates' positions on the issues in part by
their political affiliation and ﬁo support an entire slate
of candidates supposedly unified by adherence to a common
party platform. Supporters cf straight party voting also
contend that it simplifies voting.

Forbidding straight paity voting rcguires ballots

ice in alphaketical crder
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with candidatcs listed by of
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requires voters to express.a judgment about the candidates
for each office and, theoretically at least, requires the
electorate to be more informed about the candidates and

issues.
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9., Election administration

Election administration is a b;oad area covering the
method of voting and counting votes, the supervision of voting.
places and similar matters. The alternatives with respect to
election administration are to: (1) provide details in the
Constitution; (2) authorize the legislature to provide all
details; or (3) authorize the legislature to provide details
within the framework of some guidelines or guarantees in the
Constitution, such as centralized authority, merit appointment
of election officials, and bipartisan representation on
election boards.

Arkansas and Virginia are the only states that estab-
lish a detailed system for election administration in their

constitutions. The Arkansas provision is a good example

of the danger of including details in a constitution
that become obsolete and inflexible.gZ/ It required that each
ballot be presented to an election ocfficer Who recorded the
number of the balloi and who was under oath not to disclose how
apy person voted. The scction was repezaled and replaced by an
amendment permiiting the us2 of veting machines.

Twenty-two states and Puerto Rico follow the second
alternative by providing brieé provisions to the effect
that the legislature shall pass laws to regulate and

88/
govern elections.

87/ ARK. CONST. art. III, § 3 (repealed and replaced by
amend. 50).

88/ E.g., ALAS. CONST. art. V, § 3; MICH. CONST. art. II,
§ 4; MONT. CONST. art. IV, § 3; ORE. CONST. art. II, § 8.
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If the Convention selects the third alternative,
the Constitution can provide for a central authority to super-
vise elections and develop uniform proéedures for election
administration. This might involve the designation of a
chief election official or board witg the authority to appoint
and remove local election officials._g/Such a centralized
authority would be in a position to develop uniform election
procedures, supervise and coordinate Commonwealth elections
and enforce provisions penalizing election fraud. Although
generally delegated to the offices of attorney general,
lieutenant governor or secretary of state, these duties
are usually considered minor compared to other duties of those
offices and are often neglected. The Constitution may also
provide for merit appointment of election personnel 1in order
to reduce election fraud and vote-counting errors that can
occur if political affiliation is the primary criterion for *
90/
selection.

Y/ A similar provision in the MIDC, tit. ?, ch. 2.32, § 2.32.030,
gets out the duties of. the election commissionar. Another example
1s the Iliinois constituticn. ILL. CONST. art III, § 5.

23/ Only tue ArkKansss Tonst.itGiion contalns sich a provision.

ARK. CONST. amend. 51, § 5(a).

L}

The Constitution might also provide for bipartisan repre-
sentation on election boards in order to ensure fair and impar-
tial election procedures as is done in Virginia. VA. CONST. art.
II, § 8. The bipartisan system poses problems in states or
jurisdictions with more than two major political parties (for
example, New York City). An alternative is to provide for strict
non-partisan representation on election boards, which gssumes
that such apolitical people can be found in the recuisite
number and quality.
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10. Voter registration

The decisions that the Convention must make with
regard to voter registratidn are: should the Constitution
require voter registration; if so, how much detail should
the Constitution include; and should the Constitution require
a specific kind of registration.

a) Purpose of voter registration

Registration requires each person eligible to vote
to £ill out an application so that election authorities can
determine that the person meets the requisite voter qualifica-
tions. Voter registration also reduces the opportunity for
multiple voting and other kinds of election fraud. Opponents
of voter registration contend that it results in many eligible
voters beé;a unable to vote because they fail to register

properly.  All states except North Dakota use registration

systems.

ro

lost state constitutions do not gg beyond a brief

D]

tatement authorizing the legisliature tc provide a system of
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tration. The Bawa.ii constituticn Ls typical: "The

ature shalt puovide for the reygistration of voters.

=

legis

The Model State Constitution provision is similarly worded.

.

Virginia's provision is an example of a detailed provision that

91/ See Kelley, Ayers & Bowen, Registration and Voting:
Putting First Things First, 61 POL. SCIENCE REV. p. 359 (1967).

92/ HAWAII CONST. art. II, § 4.

93/ MODEL CONST. art. III, § 3.02.



lists the information an applicant must provide and specifies

how and where an application must be filled outﬁgy/ A detailed
provision ensures that constitutionally specified voter qualifi-
cations will be enforced. The disadvantage of a detailed consti-
tutional provision is the possibility that it will become

obsolete and impede progress in improving registration methods.

b} Kinds of registration systems

If voter registration is required by the Constitution,
the Convention might also want to specify one of the following
types of registration system: periodic registration; permanent
registration; or automatic registration. For example, Texagﬁ?as

5
a constitutional provision requiring periodic registration;——
Four states (Alaska, Arkansas, New York, and Rhode Island) have
provisions specifically permitting or requiring permanent.reg{s-

°6/
tration.  No states have automatic

registration svstens,
although Canada and some European countries have used these
systems successfully.

Feriodic registration requires all voters

Te-reglister atr stated interva's Poopenents of

gi/'VA. CONST. art. II, § 2. Virginia's constitution also pro-
hibits the closing of registration records within 30 days of an
election. See also ALA. CONST. art. VIII, §§ 186-87.

95/ TEX. CONST. art. VI, § 2.

96/ ALAS. CONST. art. V, § 4; ARK. CONST. amend. LI, §%1; N.Y.
CONST. art. II, § 6; R.I. CONST. art. XXV.



system contend that it ensures that records are current
and thereby diminishes opportunities for corruption.
Critics claim that it is uneconomical and inconvenient,

and that it tends to discriminate against the
97/

less inforﬁéd and less politically motivated.
Permanent registration requires the voter to register
only once. Re-registration can be required if the person changes
residence Or name, or fails to vote in a specified number of
elections.gg/ Proponents of permanent registration contend:
(1) the demands upon the voters are minimal, resulting in
increased voter turnout at elections; (2) recordkeeping is
facilitated because election officials need only enter newly
eligible voters and delete ineligible voters; (3) it increases
the rate of registration of less educated people; and (4) the ’
requirement of re-registration following failure to vote in a
specified number of clections or vears reduces the possibi-
1ity of frand. Opponents of permanent registration argue:

(1) fraudnlent voting is easiev because the voicr rolils at

W)
3
9
§9}

iven time ‘nclude the rates ol those whe nawve uied, moved
away or lost their eligibilitw; and (2) the high mobility of
948/

modern society reduces the value of such provisions.

97/ HAWAII STUDIES p. 36.

. 0 . . » ‘
98/ This kind of registration system is provided for in the
TRUST TERRITORY CODE §§ 256, 257.

99/ HAWAII STUDIES p. 37.
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In many countries (including Canada), the government assumes
the responsibility for preparing lists, of persons eligible
to vote and reminding each eligible voter when an election
is near so that the person can register and vote. Auto-
matic registration systems are believed to produce larger
voter turnout. No state in the United States uses such

a system. In an area with a small population like the

Commonwealth, however, automatic registration might be

useful.
11. Nominating procedures
The nominating process selects the candidates
among whom the voters must choose at elections. Because

the process limits their choices at elections, it is
important that voters have a role in nominating candidates.
There are three basic alternatives for the Constitution
regarding nominating procedures: (1} it can be silent as
to nominating procedures; (2) it can authorize the legis-
lature to provide nominating procedurcs by law; or (3) it
can specify & method for nominating candidates.

Porty ablate censtituvtions and the Pueiric Rico
constitution do not contain any provisions pertaining to
the manner of nominating candidates for public office.
The effect of this omission is to leave the matter to

legislative discretion.
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The constitutions of five states direct the legis-

lature in general terms to regqulate primary elections or
. 100/
else refer incidentally to primary elections.

The more specific provisions of the Arizona and

Oklahoma constitutions direct the legislature to provide
101/

for nomination of candidates by direct primary elections.
The Ohio constitution is similar, with the added option of
nomination by petition.igz/ The Michigan constitution re-~
quires candidates for certain public offices to be nominated
by party convention.lgg/ The Nebraska constitution reguires
candidates for its unicameral legislature to be nominated

104/
in a non-partisan manner.

The Convention might choose this third alternative
1f it has a clear view of the kind of nominating method
to be required in the Commonwealth. The basic choice is
a convention system, a direct primary system, or a

105/
combination of the two.

109/ The states are Alahama, Californiz, Louisiana, Mississippi
and Virginia.

103, ARTIL. CON37T. art. Vii, 5 10; OKLA. CONST. art. IIX, § 5.

102/ OHIO CONST. art. V, § 7.

103/ MICH. CONST. art. V, § 21 (lieutenant governor, secretary
of state and attorney general).

104/ NEB. CONST. art. III, § 7.

105/ Practice in the Northern Mariana Islands has been tg allow
nomination of candidates for the district legislature by petition

or by political parties. MIDC tit. 2, ch. 2.32, §§ 2.32.060-
2.32.100.
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Nominating conventions are composed of delegates
elected by districts. Each political.party generally holds
its own convention. A certain numbér of delegate votes is
required to nominate a candidate. The advantage of nominating
conventions is that they allow members of political parties
to discuss the candidate, until some accommodation or agree-
ment is reached. Such a process, however, may diminish the
opportunity of independent candidates to run for office.

The direct primary allows voters to choose their
candidates for public offices through preliminary elections.
The advantages of direct primaries are that they allow inde-
pendent candidates to present their ideas to the public, de-
crease the possibility of special interest groups controlling
all nominations, and give the people more free choice in
selecting their officials. O©n the other hand, direct primaries

106/ '
are time consuming and costly.

O
Hh

C. Cther Scurces
in Government

Direct Citizen- Participation

th
loa
8

'this section he

O
rt

iefint paper discusses the

initiative, the referendum and the recall. The initiative
and reterendum are procedures that allow the voters to propose,

enact or repeal laws indepéhdently of the legislature. The

106/ For a discussion of different kinds of nominating procedures,
see C. Adrian, THE AMERICAN POLITICAL PROCESS pp. 326-35 (2d ed.

1969), and HAWAII STUDIES pp. 43-51.
]
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recall is'a device that allows the voters to determine
whether a certain official should continue in office or be
removed immediately. All three devices came into vogue as
part of the Progressive movement in the United States during
the early part of this century; they reflected widespread
skepticism ébout the trustworthiness of popularly elected
officials and a demand for more readily available means ?%7/

which the voters could directly influence public policy.

1. Initiative

Twenty-one states have constitutional provisions for
108/
the initiative. Alaska is the only state, however, to

include such a provision in its constitution since 1917. All

states that initially adopted the initiative have retained it.
There are two kinds of initiative, both requiring

circulation of proposed legislation in petition form until

a certain number of signatures is cobtained. Under the "direct

initiativ=s,"” once the signatures are obtained the proposed

LY

law is placed on the hallot tor a vote at the next election.

1077 R. Maddox & H. Fugnay, STATS AND LOCAL CUYRRNMENT op.
271-75 (1975) [hereinafter cited as STATE AND LOCAL GOVERN-
ment]; W. Crouch, et al., CALIFORNIA GOVERNMENT AND POLITICS

pp. 103-05 (1967) [hereinafter cited as CALIFORNIA GOVERNMENT].

108/ Alaska, Arizona, Arkansas, California, Colorado, Idaho,
Maine, Massachusetts, Michigan, Missouri, Montana, Nebraska,
Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Dakota,
Utah, Washington and Wyoming. Council of State Governments,
BOOK OF THE STATES: 1976-77 p. 218 (1976) [hereinafter cited
as BOOK OF THE STATES]. Lo
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The "indirect initiative" requires the completed petition to
be submitted to the legislature, which.has the option of
enacting the proposed measure or a sﬁbstantially similar
substitute. If the legislature fails to act within a specified
period of time, then the proposed law is submitted to the
voters.

The Constitution can contain provisions for the
direct initiative, the indirect initiative, or both. While
the direct initiative is supported by those who desire an
exclusively popular device, the indirect initiative allows
the opportunity for debate on a proposed initiative by those

109/
both for and against it.

Those who favor the initiative contend that the
initiative: (1) 1is necessary as a safeguard to ensure popu-
lar control of government; (2) serves as a democratizing and
educational influence; (3) can guide the legislature on the
course of public cpinion; and (4) helps avoid legislative
stalemates. Further, Lhe mere existence of the initictive

11¢/
can induce a stubboin legislature to act.

109/ Direct initiative is used in Alaska, Arizona, Arkansas,
California, Colorado, Idaho, Missouri, Montana, Nebraska,
North Dakota, Oklahoma, Oregon and Wyoming. Indirect initia-
tive is used in Maine, Massachusetts, Michigan, Nevada and
South Dakota. Only three states, Ohio, Utah and Washington,
use both. Council of State Governments, BOOK OF THE STATES
1976-1977 p. 218 (1976).

110/ STATE AND LOCAL GOVERNMENT pp. 280-86; HAWAII STUDIES
pp. 55-56.
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Those opposed to the initiative contend that: (1)
the initiative tends to lessen the legislature's sense of
responsibility; (2) the large sums of mﬁney and the extensive
manpower required to refer a measure to the electorate make
the initiative the instrument of large or wealthy organiza-
tions rather than ordinary citizens; (3) the numerous and
often technical questions referred by initiative tend to
confuse and overburden the voter; (4) the mechanics of the
initiative prevent compromise and the clarification of issues
available in the give-and-take of legislative debate; (5)
the initiative violates the principle of republican govern-
ment; (6) the frequency of elections serves as an adequate
safeguard for popular control of the legislature; and (7)
the initiative wastes public funds on matters in which only
a relatively small minority is interested.lli/

Several studies have analyzed state experience with
the initiative. These studies indicate reldtively iﬁfrequent
ase of the initiative. Since 1211, when Californiz adopted

the initiative, only 156 initiative proposuls have gathered

- } 3= S - P = - -, — - 1.1 - 3 -
=noughn suprpnst Lo vescsh: the Zalicer in that eta

111/ STATE AND LOCAL GOVERNMENT pp. 280-86.

112/ Diamond, et al., California's Political Reform Act:

Greater Access to the Initiative Process 7 SW. L. REV. p.

453, at 457 n.22 (1975) [hereinafter cited as Initiative
Process].
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roughly similar periods, only 78 initiative proposals reached
113/
the voters in Washington, and only 67 made the ballot
114/ )
in Oklahoma. Further, a relatively small number of those
115/

proposals succeeded with the voters: 43 of 156 in California;
116/ 117/
38 of 78 in Washington; and 18 of 67 in Oklahoma.

" Some evidence supports the contention that many
voters find initiative proposals too complicated. In Washing-
ton, initiative proposals generally collect only about 90 per-

118/

cent as many votes as are cast for governor. In Oklahoma,

about 85 percent of the voters tend to vote on initiative

proposals in general elections; in special elections -- not
permitted in Washington -- a 40 percent turnout is average,
‘ 119/

with voter participation sometimes as low as 20 percent.

113/ Bone & Benedict, Perspectives on Direct Legislation:
Washington State's Experience 1914-1973, 28 WESTLRN POL. Q. '
p. 330, at 337 (1975) [hereinafter cited as Washington -

Direct Legislationl.

114/ Hanson, Oklahoma's Fxperience with Direct Legislation
47 SW. 3C0CIAL SCIENCE Q. p. 263, at 265 (1966) [hereinafter
cited as Cxlahoma - Direct Legislaticon].

1157 Initiztive Process p. 457 n.22.

lis/ Washington - Direct Legislation p. 337.

117/ Oklahoma - Direct Legislation p. 265.

118/ Washington - Direct Legislation p. 3.

119/ Oklahoma - Direct Legislation p. 268.




- 56 -

Nor has the initiative been the exclusive tool of reformist

groups; traditional interest groups also frequently use the
120/
device.

On the other hand, the initiative process has

produced some very significant legislation. Both Washington

: 121/

and California have adopted fundamental campaign reform
122/

and conservation provisions by means of the initiative.

Further, participation in initiative elections increases
when the issues involved relate to basic social choices
instead of technical matters.lzé/ This is evidence that voters
do understand and take an interest in initiative proposals.

If the Convention opts for inclusion of an initia-
tive provision in the Constitution, it may authorize the .
legislature to fill in the details of the initiative system,—gé/
or it may provide the details in the Constitution.lgé/ The
argument for a detailed constitutional provision is that the

initiative is a check on the legizlature and- therefore

-

should not be left to the legislature's control. Procedural

—

122/ CALIFORNIA GOVERNMENT .0 112, Oklahema - Dihract L

TS T
E LGS ST

Iation p. 266; Washington - Direct Legislation p. 335.

121/ Initiative Process, p. 453; Washington - Direct Legislation
pp. 348-49.

122/ Steck, California Legislation: Sources Unlimited 6 PAC.
L.J. p. 536, at 545 (1975).

123/ Oklahoma - Direct Legislation p. 268; Washington - Direct
Legislation pp. 348-49. $

124/ E.g., IDAHO CONST. art. III, § 1.

125/ E.g., WASH. CONST. art. II, § 1.
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requirements may determine the extent to which the initiative
is actually available. Rigid requirements can effectively
moot the initiative, while loose reqdirements might permit
its use by almost any group with a position on a controversial
issue. The argument favoring delegation to the legislature
is increased flexibility.

Among the details frequently included in state
constitutions are: (1) number and geographical distribution
of signatures:igé/(z) requirements for filing the initiative

127/ 128/
petition; (3) provision for review of the petition;

126/ One state, North Dakota, requires 10,000 signatures

for an initiative petition. N.D. CONST. art. II, § 25.

Nineteen other states require a number of signatures equal

to a percentage of the votes cast in a prior election, vary-

ing from 3% to 10%. California specifies 8% and 5% respectively.
CAL. CONST. art. IV, § 22.

At least two states require a geographical distributicn
of the petition signatures. The signatures must come from
two-thirds of the election districts in Alaska, ALAS. CONST.
art. XI, § 3, and from two-thirds of the Congressional districts
in Missouri. MO. CONST. art. III, § 50C.

127/ Most state constitutions that prcovide for the initiative
secifyv the oflices with which petitions must be filed and

e minimum time fer filing prior to the elections. The pur-

oce of filing requirements is to provide time for public
educaLion and dJdebate on the issues prior to che vote on the
initiative. The most common filing requirement is not less

than several months prior to the election. E.g., MONT. CONST.
art. III, § 4 (3 months); WASH. CONST. art. II, § l(a) (4 months).

g
0o q
3+
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128/ The constitution of Massachusetts provides for review of the
proposed initiative measure by the attorney general. MASS. CONST.
amend. 74. The Alaska constitution provides for review by the
lieutenant governor. ALAS. CONST. art. XI, § 2. Review assures
clarity and proper legal form. A disadvantage of review is that
it may be done by an official hostile to the proposal.
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129/
(4) circulation requirements; (5) limitations on subject
130/ 131/
matter; (6) publicity reguirements; (7) vote majority
© 132/
required to adopt an initiative proposal; and (8) availa-
133/
bility of initiative to local government units.

129/ The Constitution can specify the form for petitions,
including such matters as who may sign them and who may circulate
them. See, e.g., COLO. CONST. art. VvV, § 1; NEV. CONST. art.

XIiX, § 3.

130/ Common limitations on the initiative include:

o no law that could not be enacted by

the legislature;

no special or local legislation;

no appropriation measures;

no proposals affecting the judicial functions;

restrictions on the frequency with which

defeated measures may be resubmitted;

o one-subject limitations and title-subject
agreement;

o prohibiting the legislature from amending
Oor repealing the initiated measure except
by referendum.

© 0 0 o©o

See, e.g., ALAS. CONST. art. XI, § 7; MASS. CONST. art. 48,

14
§ 2; MICH. CONST. art. II, § 9.
13‘/ The Constitution can reguire dlStrlqulOn to registe
voters at public expense of swwmaries and arguments both &
and against proposed measures in order to increase voter
interest in initiative proposals. See, e.g., WASH. CONST.
art. II, § l(e). T

1.2/ Ali stutes where the initiative may occur require a
majority of the popular vote on an initiative proposal to
adept the proposal. 1In Massachusetts the majority must
equal at least 30% of the votes cast in the election. MASS.
CONST. art. 43, § 5.

133/ Aall states that use the initiative make initiative
proposals available to all or some local government units.,
E.g., ME, CONST. art. IV, pt. 3, § 21.



2. Referendum

There are two kinds of referenda. Under the
"petition referendum," laws passed (éxcept for special emer-
gency measures) do not go into effect for a specified period
of time, usually 90 days. During this period, voters may
circulate petitions calling for referral of a particular law
to the voters at a special election or at the next general
election. If the required signatures are obtained, the law
is held in abeyance pending the outcome of the referendum.

The "optional referendum" permits the legislature itself to
order a referendum on any measure it has passed. In addi-
tion, the Constitution may require referral of certain L
measures to the voters, such as constitutional amendments,—_"/
the levying of taxes, bond issues, and moving state or county
capitals.

The arguments favoring and opposing the referendum
are similar to those discussed with respect to the initiative.
Unfortunately, relatively little informaticn is availalls on
the experience cf varicus states with the referendum. One
study of Washington's uvse ¢f the referendun vrevrcaied fnat
the use of petition referenda has fallen off sharply since

135/ '
1943. The researchers conducting the study concluded

134/ Washington - Direct Legislation p. 337,

135/ Referendum on constitutional amendments is discussed
in BRIEFING PAPER NO. 9: CONSTITUTIONAL AMENDMENT § ®L(A) (4).
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that the decline in the number of petition referenda could
not be attributed to indifference in light of the continued
use of the initiative in areas where the legislature had
not acted. Rather, they concluded, the number of legisla-
tive enactments sufficiently objectionable to provoke a suc-
cessful petition campaign must have declined. They attrib-
uted this decline in part to an improvement in the honesty
and professionalism of the legislature and in part to the
legislature's desire to avoid being overruled in a

136/
referendum. |

Of the 38 staté constitutions with a referendum
provision, 24 provide for the petition referendum. In these
24‘states, many of the procedural details that apply to the
initiative alsc apply to the referendum, although the signa-
ture requirements are usually less rigid than those

required for an initiative petition. The number required

ranges from-two percent to 15 percent of the votes cast in

127/
tha last gcneral election,. ) Some constitutions include
an "emergency clause"” that exempts certain laws from the
138/
roferendun. Arnpropriations hills alzo may be exemptad.

136/ Washington - Direct Legislation p. 347.

137/ BOOK OF THE STATES pp. 216-17. Massachusetts requires
2%, Wyoming 15%. The most common requirement, used in
California, Kentucky, Michigan, Nebraska and South Dakota,
is 5% of the votes cast in the last general election for
governor. Id.

s
138/ See, e.g., ARK. CONST. amend. 7; WASH. CONST. art.’

II, §1(b).




3. Recall

A recall is a special election or special pro-
posal on the ballot at a general elegﬁion devoted to the
removal of a particular public official. The recall oper-
ates in much the same fashion as the initiative and the
referendum. The required number of signatures is
collected on a petition calling for the removal of a
named official. No grounds need be stated. The proposal
is then put to the voters and if passed by the percentage
or majority of voters required, the official is automati-
cally removed from office and replaced by a successor.

Most states with recall provisions require
petitions signed by 25 percent of the voters.lig/ In all
of the states with reccall provisions a majority of the
votes in a recall election will remove a person from public
office. Those who favor use of the recall contend that:
the voters should not need to wait until an official's
texrm comes t¢ an end irp order to rectify‘abuses; the con-
stant threat of recell iﬂfluences officials to act in the
public interest; and provision for the recall facilitates
the =zuceptarice by the peopie Oof longer terms for public

officials. '

139/ The constitutions of 13 states include recall pro-
visions: Alaska, Arizona, California, Colorado, Idaho,
Kansas, Louisiana, Michigan, Nevada, North Dakota, Oregon,
Washington and Wisconsin. BOOK OF THE STATES p. 137.

Nine of these states require petitions signed by 25% of
the voters in the last election. Id.
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Those opposed to recall point out: recall
elections are costly; a minority of disgruntled voters may
use the device merely to persuade the electorate to remove
an incumbent; recall provisions are unnecessary because
improper conduct by public officials is grounds for removal
by judicial,- legislative, or sometimes gubernatorial action;
and recall can be used by well-organized groups to intimi-
date public officials.

In contrast to initiative and referendum, state
electorates have rarely used the recall. The only success-
ful recalls of officials elected statewide occurred in North
Dakota in l921l£g/ and in California shortly after adoption
of the recall in that state.léi/ Although used with more
frequency against local officals,iéz/ even at that level
there appears to be little analysis of the reasons for its
relative non-use. Political scientists speculi§§/that

voters simply are reluctant to use the recall.

Alask

)

‘s provision for recall is an example of

a relatively simple fornat:

140/ STATE AND LOCAL GOVERNMENT p. 288.
141/ CALIFORNIA GOVERNMENT pp. 119-20,
142/ STATE AND LOCAL GOVERNMENT p. 288.

143/ 1d. p. 289.
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All elected public officials in the

State, except judicial officers, are subject

to recall by the voters of the State or

political subdivision from which elected.

Procedures and grounds for recall shall be

prescribed by the legislature.l44/
A more detailed constitutional provision for recall might
contain: (a) a list of the public offices to which recall
applies; (b) a limitation that a recall petition may not
be filed against an official during the first six months
or year of a term of office; (c) the number of signatures
required for a recall petition; (d) a requirement that the
recall petition contain a statement of the ground on which
the recall is being sought; (e) a specified number of days
between the filing of a recall petition and the holding
of a special election; (f) a specified type of recall

145/
election; and (g) a vote requirement for removal.

144/ ALAS. CONST. art. XI, § 8.

145/ See, e.g., ORE. CONST. art. II, § 18.




