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Director, Resources and bevelopment DHC 
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Senate Bill 6-142, an Act “Declaring certain matters we 
public recerds, and providing fer the right of public 
access te the same, and for other purposes.’ 

This Department has reviewed the subject legislation; and, we fi 
that although the general intent of the Billi is felt te be deste 
that we cannet support its enactment inte law due te the ey 
of the definition of “public recerd”. 

While there are definite exceptions which are specifically exclude? 
from the definition, our reading of the Bill would wake all decunept 
working papers, memorandum, etc., contained in the Administration 

files, whether in final form or in draft form, available to the gubhic 
This is particularly apparent in the catchall phrasing contained fq, | 4 
Subsection (3)(0) of Section 3 of the Bill. cpa 

COMM 4 
We note the phrase “and any other records, ......, ox statements | 5p 
affecting the general public....° im Subsection (3) (0) of Sectidg J. 
This apparently is an attempt to allow denial of access te recerdspp 
which de not affect the general public. However, we believe that 15 
would be very difficult to determine which records do net affect 
general public and the bill makes no provision fer making such a ra 
determination nor is there a definitien of this phrase. We bakigve a | 
case could be made that any piece of paper contained in the Adminis 8 
files in seme indirect way affeets the general public. The - 
public access to records which have direct effect and fer which 

L1 general public has a need to know is basic to a democratic Penis gy 
ak Government. However, the general public dees not need to know what | 

\\ i individuals personaliy feel on a particular issue or policy as | 
Q , % in a departmental meworandum. Only the final departmental pesit on | 

o' : the issue or policy is relevant to the public. HS | 
We PA 

therefore, if enacted inate law the 8111 would provide the basis RS ; 
4° harassment of individual programe or personalities thet might be | 

disfaver among a particular eegment of the public. It is wot fe ave — 
the enactment of this type eof legislation is in the beet interestp’ Sf 
the public. — 
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Thus, we recommend that the Bill be vetoed by the High Commissioper 
with a recommendation to the Congress that the phrase ‘public re¢ards 

be approached ia the same particularity as the exceptions to the] pic 

definition. This would then provide the public with access toe réaordd 
which are of direct concern to individuals and for which individdais 
would have reason to have access, but at the same time would protect 

programs and individuals from harassment. F 
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Special Assistant for Legislative Affiars March 21, 1975 

Director, Resources and Development 

Senate Bill 6-142, an Act “Declaring certain matters 
public records, and providing fer the right of public 
aceess to the same, and for other purposes.” 

This Department has reviewed the subject legislation; and, we find 
that although the general intent of the Bill is felt to be desirabie 
that we cannet support its enactment into law due to the generality 
of the definition of “public record". 

While there are definite exceptions which are specifically excluded 
from the definition, our reading of the Bill would make all documents, 
working papers, memorandum, ete., contained in the Administration's 
files, whether in final form or in draft form, available to the public. 
Thies is particularly apparent in the catchall phrasing contained in 
Subsection (3)(o0) of Section 3 of the Biil. 

We note the phrase “and any other records, ......, or statements 
affecting the general public...." im Subsection (3) (©) of Section 3. 
This appareatly is an attempt to allow denial of access to records 
which do not affect the general public. However, we believe that it 
would be very difficult to determine which records do not affect the 
general public and the B111 makes no provision for making such a 
determination nor is there a definition of this phrase. We believe a 
ease could be made that any piece of paper contained in the Administration's 
files in some indirect way affects the general public. The concept of 
public access to records which have direct effect and for which the 
general public has a need to know is basic to a democratic form of 
Government. However, the general public does not need to know what 
individuals personally feel on a particular issue or policy as expressed 
in a departmental memorandum. Only the final departmental position on 
the issue or policy is relevant to the public. 

Yherefore, if enacted inte law the Bill would provide the basis for 
harassment of individual pregrams or personalities that might be in 
disfavor among a particular segment of the public. It is not felt that 
the enactment of this type of legislation is in the best interests of 
the public. 



2. 

Thus, we recommend that the Bill be vetoed by the High Commissioner 
with a recommendation to the Congress that the phrase “public records" 
be approached in the same particularity as the exceptions to the 
definition. This would then provide the public with access to records 
which are of direct concern to individuals and for which individuals 
would have reason to have access, but at the same time would protect 
programs and individuals from harasament. 

Eusebio Rechucher 
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Special Assistant for Legislative Affiars bear 7r 1975 
erial: LS14901 

J 7478.9.107 

Director, Resources and Development DHC 

Semate Bill 6-143, an Act “To amend Paragraph (a), ED 

Subsection (2) of Section 561 of Titie 5 of the Trust FI 

Territory Code to allow a jury trial in eminent domain | is 

proceedings; and te amend Section 513 of Title 5 to aligws 

each district te adopt jury trial proceedings selectivelysrs 

and for other purposes.“ PW 

This Department has reviewed the subject legislatien and we have | '¢ 

concluded that while we are sympathetic to the concept of jury triais 

for all criminal eases and for mest civil suite, we cannet endorgé’? 

the concept with regard to eminent domain proceedings. PPB 
MGT 

As you are avare land in general is a very emotional issue in the Ack 

Trust Territory and we believe you would agree that the use of ECON 

eminent domain te obtain land fer public purposes bas become an |+“™° 

extrewely volatile issue. We believe this situation te be unjust 

however, the causes ef this situation are not relevant to this wy Eki 

but only that the situation exists. ie 

| 

With this type of emotional feeling being embodied in most peopl ‘ 

the Trust Yerritery, it would be extremely difficult, if not Les 

for the selection of an impartial and wnemotional jury before which 

the Government could obtain a fair hearing. 

IGNATURE 
The basic statutes of the Trust Territory Cede prowide for the 

of just compensation for the taking of lands by the Government. [ia 

the United States “just compensation” would and generally does bear 

some relation to the fair market value of the land taken usually ae 

determined by prefessional appraisal. Fair market value for Lan 

the United States does not have an emotional component, even tho 

some people in the United States de have emotional feelings tow a ar 

The story of the little old lady sitting on the front porch ef t agen 

she has lived in all her life with a shotgun om her lap in the f 

approaching bulldozers constructing a highway potute out this fatt, 

However, the little old lady's land was taken by the Covernment 

ewineat domain and the final award of just compensation for the ‘ee 

as determined by a jury would not be based om sentimental or emo : 

values but on what the jury concludes the little old lady would have 

received if she hes tried to sell the lend on the open real estate market. 

TT 1053 (REV. 3-71) (Other Forms Obsolete) 
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We realize that it is difficult to transfer this concept to an area 
where land plays such an important rele in the day to day lives 
the people and where great emotional attachment is placed on lanilaic 
Bowever, we know of no realistic way of placing a price tag on (0 
emotional and traditional values. AG 

ED 

The situation is further complicated in that there is not an open'' 
teal estate market in the Trust Territory and the few transacti 
of record can give a very dieterted picture of value. The omly|?4 
equitable basis for determining fair value in the Trust Territory’ Mat 
this Department has been able te be guided by ia expected moneta 
return from the wost practical use of the land. This value, ie 
difficult to determine and only persons with a background in app ais 
based on economics and familiar with the Territery would be comppitter 
te undertake such a task. Generally, of the appraisals done for| tie 
Government under contract there has been heavy emphasis on econopie 
factors. 

AGR 

The Government would then be offering as just compensation what 46°" 
believes to be the fair economic value of the taken land, while p 
jury would be including emotional and traditional values inte “alee 
believes to be just compensation. ‘This clearly points out confipee~ 
in what different groups consider juat compensation. 

PID 

C 

.D 
We, hence, believe that if there are to be jury trials in eminent 
proceedings that the definition of just compensation should be 
to be what the jury believes ie the fair economic value of the t 
land. Ewen then it is believed the Government would be at a 
disadvantage. 

SIGNATURE 

Therefore, we must recommend that the subject Bill be vetoed by tig. 
liigh Commissioner. XO 

Eugebio Rechucher Hs 

PERS 
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Special Assistant for Legislative Affiars March 21, 1975 

Director, Resources and Development 

Senate Bill 6-143, an Act “To amend Paragraph (2), 
Subsection (2) of Section 501 of Title 5 of the Trust 
Territery Code to allow a jury trial in eminent domain 
proceedings; and to amend Section 513 of Title 5 to allow 
each district te adopt jury trial proceedings selectively; 
and for other purposes. 

This Department has reviewed the subject legislation and we have 
concluded that while we are sympathetic to the concept of jury trials 
for all criminal cases and for most civil suite, we cannot endorse 
the concept with regard to eminent domain proceedings. 

As you are aware land in general is a very emotional issue in the 
Trust Territory and we believe you would agree that the use of 
eminent domain to obtain land for public purposes has become an 
extremely volatile issue. We believe this situation to be unjustified; 
however, the causes of this situation are not relevant to this writing 

but only that the situation exists. 

With this type of emotional feeling being embodied in most people of 
the Trust Territory, it would be extremely difficult, if not impossible, 
for the selection of an impartial and unemotional jury before which 
the Government could obtain a fair hearing. 

The basic statutes of the Trust Territory Code provide for the award 
of just compensation for the taking ef lands by the Government. In 
the United States "just compensation" would and generally does bear 
some relation to the fair market value of the land taken usually as 
determined by professional appraisal. Fair market value for land in 
the United States does not have an emotional component, even though 

some people in the United States do have emotional feelings toward land. 

The story of the little old lady sitting on the front porch of the house 

she has lived in all her life with a shotgun on her lap in the face of 

approaching bulldozers constructing a highway points out this fact. 

However, the little old lady's land was taken by the Government by ‘ 

eminent domain and the final award of just compensation for the taking 

as determined by a jury would not be based on sentimental or emotional 
value but on what the jury concludes the little old lady would have 

received if she has tried to sell the land on the open real estate market. 



2. 

We realize that it is difficult te transfer this concept to an area 
where land plays such an important role in the day to day lives of 
the people and where great emotional attachment is placed on land. 
However, we know of no realistic way of placing a price tag on 
emotional and traditional values. 

The situation is further complicated in that there is not an open 
veal estate market in the Trust Territory and the few transactions 
of record can give a very distorted picture of value. The only 
equitable basis for determining fair value in the trust Territory that 
this Department has been able te be guided by is expected monetary 
return from the most practical use of the land. This value, however, is 
difficult te determine and only persons with a background in appraisals 
based on economics and familiar with the Territory would be compentent 
to undertake such a task. Generally, of the appraisals done fer the 
Government under contract there has been heavy emphasis on economic | 
factors. 

The Government would then be offering as just compensation what it 
believes to be the fair economic value of the taken land, while the 
jury would be including emotional and traditional values into what it 
believes to be just compensation. This clearly points out conflict 
in what different groups consider just compensation. 3 

We, hence, believe that if there are to be jury trials in eminent domain 
proceedings that the definition of just compensation should be defined 
to be what the jury believes is the fair economic value of the taken 
land. Even then it is believed the Government would be at a great 

Therefore, we must recommend that the subject Bill be vetoed by the 
High Commissioner. 

Eusebio Rechucher 



Attorney General 

Special Assistant for Legislative Affairs 

Senate Bill 6-143, an Act "To amend Paragraph 
(a), Subsection (2) of Section 501 of Title 5 
of the Trust Territory Code to allow a jury 
trial in eminent domain proceedings; and to 
amend Section 513 of Title 5 to allow each 
district to adopt jury trial proceedings 
selectively; and for other purposes.” 

The above legislation was enacted during the First Regular 
Session, Sixth Congress and was received by our office on 
Tuesday morning, March 11. 

We would appreciate your review of this legislation and 
receipt of your comments by Friday, March 21. 

N. Neiman Craley, Jr. 

cc: Director/Public Affairs 
irector/Resources and Development 

All District Administrators 
Director/Territorial Affairs 
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SIXTH CONGRESS OF MICRONESIA 

FLRST REGULAR SESSION, 1975 SENATE BILL NO. 6-143 

AN ACT 

To amend Paragraph (a), Subsection (2) of Section 501 of Title 5 of the 

Trust Territory Code to allow a jury trial in eminent domain proceedings; 

and to amend Section 513 of Title 5 to allow each district to adopt jury 

trial proceedings selectively; and for other purposes. 

BE IT ENACTED BY THE CONGRESS OF MICRONESIA: 

5 Section 1. Paragraph (a), Subsection (2) of Section 501 of 

2 Title 5 of the Trust Territory Code is hereby amended to read as 

3 follows: 

ae : 4 "(a) In civil actions in the Trial Division of the High 

a Court, where the amount claimed or value gf the property 

6 involved exceeds one thousand dollars exclusive of interest 

7 and costs, the parties shall be entitled to a trial by 

a a jury of six persons, of all factual (as distinguished 

9 from legal or equitable) issues, to the same extent and 

10 under the same circumstances that they would be entitled 

‘oss 11 , to a trial by jury if the case were pending in a United 

i 12 States District Court and were within the jurisdiction of 

&3 that court; and the Federal Rules of Civil Procedure 

14 heretofore or hereafter promulgated, which are not 

15 inconsistent with this Subsection, shall be applicable 

16 so far as all matters affecting trial by jury are concerned; 

17 PROVIDED, HOWEVER, that there shall be no right to trial 

18 by jury in actions against the Trust Territory specified 

19 in Subsection (3), Section 251, Chapter 11, Title 6 of 

20 this Code, and for annulment, divorce, and adoption." 

21 Section 2. Section 513 of Title 5 of the Trust Territory 

22 Code is hereby amended to read as follows: 



.< 

» » 
SENATE BILL NO. 6-143 

a "Section 513. Application of Chapter--Adoption by District 

z Legislature. This Chapter shall have no force and effect 

a in any district whose district legislature has not adopted 

A it, but the same may be adopted as to any district ofthe 

5 ‘ Trust Territory by an act of the district legislature 

6 thereof having the force and effect of law. After the 

7 effective date of such an act, all trials in that district 

8 subject to the terms hereof shall be governed by this 

9 Chapter; PROVIDED, that nothing in this section shall be 

10 construed to prohibit any district from adopting a Law 

11 which shall provide for jury trial in less than all of 

12 those types of cases permissible under Section 501 of 

je this Title." 

14 Section 3. This act shall take effect upon approval by the 

15 High Commissioner, or upon its becoming law without such approval. 

17 5 ete 

Edward E. Johnston 

ae High Commissioner 

Trust Territory of the Pacific 

23 Islands 

24 

25 
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ROUTING 

” Serial:LS14689 
Fil¢yt7o 7s. i107 

DHC 

January 31, 1975 xo [ 
AG 

ED 2 

Fl 

The Ronorable Amata Kabua HS 
Chairman PA 

Committee en Resources and Development ih i 
Senate tn 
Congress of Micronesia ne 
Saipan, Mariana Islands %6950 Te 

3G 

Dear Mr. Chairman: ae 
PPB 

In reference to Senate Bill No. 6-32 on the prepesed mortgage eid 
law for Trust Territory of the Pacific Islands, we submit the pee 
following comment: eet - 

- Lann | 7 |/G/ 
TRAN / 

lL. Im view of the difference in land tenure patterns between 
districts, it would be practical for the Congress of Micronesia ba 

te pass “enabling mortgage legislation, thus allowing each sn 
district te decide as to the type of mortgage system it wishes Sn 
to enact and which would suit net only the economic needs of ue 
that district, but aleo the unique land tenure system in that ae 
district. Possible coneepts to be considered by District 
Legislatures are reducing to writing the signatory authorities 

necessary to alienate clan or lineage land (i.e., a conveyancing SIGNATURE 
statute) and possibly even preciuding from alienation clan or ae 
lineage land and lands held in undivided estates. one 

(@) 

2. Any action for foreclosure by the Court should attempt te ti 
allow the lender (in this case a coumercial bank) to recover ED 
the principal and interest due, but return the land to original [-, 
owner of the iand once the bank has recovered the outstanding bis 
due amount through the administration of the security. PA 

PERS 
3. Shouldn't there be “truth in lending” legislation in the PW i 
Trust Territery of the Pacific Islands so that borrowers will RD isc le 
know exactly what they are going into before signing a mortgage? | tc 

TT 1053 (REV. 3-71) (Other Forms Obsolete) 
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ROUTING 

We do not see how it will benefit the buyer of foreciosed property 
if he has to wait for oue year before taking possession of the [Hc 
property. . There is no provision as to how the buyer (invester) | pxc 
will get a reasonable return on his investment fer the initial | xo 

i2 months following the purchase of the property. AG 
ED 

4%. Alienation ef land should be the last alternative. Some Kinki! 
of a mortgage device showld be explored which would be not only [45 
an inducement for private lenders te mike funds available to PA 
Micronesians for construction of private dwellings, but also inhifiett 
the alienation of land from land owners, especially Micronesiana_?\ 
who own only one parcel of land. ERD 

5. Ail veferences in the B411 to filing aud recording documents‘ 
should take into account 67 TTC 119, which provides for filin : 
documents pertaining to interests in land with the District Rag r 
of the District Land Commission where the land is located, if t! 
is a Land Commission in existence. (The Marshalis do not have 
Land Commission.at this time.) This requirement, according te thetO’ 

AGR 

Trust Territory Gede does not apply unless land has been included“ 
in a designated registration area. aa 

Sincerely yours, i 
D 

CDD 
LLD 

m - . CAD 
Eusebio Eechucher 
Director, Resources and Development 

SIGNATURE 
ce: Special Assistant for Legislative Affairs ae 

Director of Public Affairs BHC 
Chief Clerk of the Senate XO 
Director, Resources and Development AG 
Chief, Economic Development ED 

Fl 
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@ ! iC} AAKIMNG RIG ISLANDS 

HIGH COMMISSIONER 

CE Reo 
; & 

Tg aiag TRUST TERRITORY OF THE PACI 

OFFICE OFATHE 
SAIPAN MARIANA ISLANDS 96950 

Date: 1/23/75 

TO: Primary Witness: Attorney General 

Secondary Witnesses: Director/ Resources &m Development 

Chief, Land & Survey a. 

Micronesian Legal Services 

Chairman, Saipan Chamber of Commerce 

Representatives from Bank of America, Bank of Hawaii, 
and Citicorp 

FROM: Deputy Director, Public Affairs 

SUBJECT: Notice of Public Hearing 

COMMITTEE; Resources and Development 

MEASURES: 5-8. 6-32 - Establishing a mortgage law and providing 

for the proceeding of foreclosure 

DATE: i275 775 TIME: 1:00 p.m. 

PLACE: Senate Chamber 

rae By cers 
BAIS VSS, 

Ules Ay A 
> ee pallet Carl /Heine leg 

cc: Deputy High Commissioner ————~___ 

Special Assistant/Legislative Affairs 
Director, Public Affairs 

Attorney General 
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SIXTH CONGRESS OF MICRONESIA 

S B. NO. 6-34 

| + | 
FIRST REGULAR SESSION, 1975 

A BILL FOR AN ACT 

Establishing a mortgage law and providing for the proceeding of 
foreclosure and for other purposes. 

BE IT ENACTED BY THE CONGRESS OF MICRONESIA: 

1 Section 1. Definition. A mortgage is a contract in wiiich real 

property is used as security for the performance of an act, usually 

> the payment of a debt, without the necessity of a ciiange of possession 

4 or the transfer of title. 

2 Section 2. Right to possession. The mortgagee is not entitled 

6 to possession of the property unless the mortgage specifically gives 

T the mortgagee tue right to possession. After the execution of a 

8 mortgage, the mortgagor may agree to deliver possessiou of the 

7 property which is subject to the mortgage of the mortgagee. Such 

+9 subsequent agreement does not require a new consideration. 

il 2 5 2 ° @ T mn po Section 3. Security not to be impaired. No person wiose 

Ree : eee : ages interest is subject to the lien of a mortgage may do aiy act waich 

33 2 1 ie : : Bi] ' e 

will substantially impair the mortgagee's security. 

14 Section 4. Power of sale conferred by mortgage. A vowcr of sale 

15 may be conferred by a mortgage upon the mortgagee or any otner person, 

16 to be exercised after a breach of the obligation for whicii the mortgage 

17 is a security. A power of sale under a mortgage is a trust, ana as 

18 to real property can be executed only in the manner prescribed by the 

19 provisions of this act. 

20 Section 5. Mortgage is lien against claimants under mortgagor. 

el A mortgage is a lien upon the property mortgaged in the uands of 

ee everyone claiming under tue mortgagor subsequent to its execution, 

23 except purchasers and encumbrancers in good fait. without notice 

24 and for value. 

25 Section 6. Satisfaction of mortgages, discnarge. A recorded 



S B. NO. 6-32 
/ 

prcbinee 

A having custody tuereof on the presentation of a certificate of 

authorized venga 7 
pny properly acknowledged or (Proved) and certified. The certificate of 

os Fee ee mortgage must be discharged upon the record by ene(Gerk of court) A i 

ee, or, hi 

discharge shall contain a brief description of the mortgage and 

Snall state that the mortgage has been paid in full or otherwise 

satisfied and discharged and that the officer is authorized to 

discharge the same of record. 

Section 7. Mortgages of real property, in writing. A mortgage 

of real property can be created, renewed, or extended only by writing, 

executed with the formalities required in the case of a grant of 
real ‘property. 

Section 8. Acknowledgment , certification, recording. Mortgages 

of real property may be acknowledged or proved, certified, and 

recorded in lixe manner and with like effect as grants of real 

property. 

Section 9. Prerequisites for recording. No mortgage of real 

property shall be received for record by the(Clerk of Courts} unless 

it contains the post office address of the mortgagee and a complete 

description of the indebtedness secured as to the amount, rate of 

interest, and when and where due. 

Section 10. Record--Notice to whom. The record of a mortgage 

duly made operates as notice to all subsequent purchasers and 

e€ncumbrancers. 

Section 11. Certificate of discharge---How recorded. A 

2 Of 4] 
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1 certificate for discharge of a mortgage and proof or acknowledgment 

2 thereof must be recorded at length and a reference made in the 

3 record to the book and page where the mortgage is recorded and of 

4 the date of the discharge, made upon the record of the mortgage, 

> to the book and page where the discharge is recorded. 

6 Section 12. Successor or devisee must satisfy mortgage out of 

7 his property. Whenever real property whici is subject to a mortgage 

8 passes by succession or by iota the successor or devisee is not 

9 entitled to have the decedant's personal representative satisfy the 

10 mortgage out of the decedant's estate unless there is an exprass 

il provision in the gemma od ip ie his estate is to satisfy the 

is (Lio+O_- 
ia mortgage eitner in\whilejor in part. 

13 Section 13. Discharge of real estate mortgage not renewed or 

eS o 5 
14 extended of record. Every mortgage of real estate Wi.icu iias not 

me 

15 been renewed or extended of record witnit 15 years after its due 

16 = gate or when no due date is shown in tue mortz,age, tiien wici.in 20 

17 £ ee : we; 5 : Coen ta ee eee cS Ee SA el years after tne recording of suci mortgage, siiali be discuarged of 

18 Boa k FRE nd eae rf ns = aaa | . . jo n oe if y 
record by order of a judge of thie Trial Division of tue high Court 

19 Pass . es : Shae ee : 
Within tue district in wnicnu the mortgaged real estate is situated 

20 
upon application of any party interested and witnout notice. Suc. 

21 ; : nae ae : ; 
application and order shall be filed in tus office of ti.> Clerk of 

22 ; : : 
Courts. The fee for such application and ocrdes Siall be: tue same 

23 7 1 © ° ¢ 2 rite: 

as tiiat charged for filing a civil action. 

24 : : : See 
Section 14. Action to foreclose mortgage on real estate 

25 
authorized. An action may be brougint in the Trial Division 

5 cher pipet 
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of the High Court for the foreclosure or satisfaction or a mortgag< 

oi real property in accordance with the provisions of this act. 

Section 15. Complaint. In an action for the foreclosure or 

satisfaction of a mortgage, the complaint shall state whether any 

proceedings have been had at law or otherwise for the recovery of the 

debt secured by the mortgage, or any part thereof, and if there have 

been, whether any and what part thereof has been collected. The 

plaintiff shall also state in his complaint whether he will in a 

later and separate action demand judgment for any deficiency whica 

may remain due to him after sale of the mortgaged premises against 

every party who is personally liable for the debt secured by the 

mortgage. 

Section 16. When judgment obtained. Whenever a judgment in an 

action for the foreclosure or satisfaction of a mortgage has been 

entered no proceedings snall be had in the foreclosure action, 

unless an order of execution against the personal property of tue 

defendant has ‘been issued and the police shall have made certain 

that tne order of execution is unsatisfied, eitner in whole or in 

part, and that the defendant has no personal property out of which 

the order of execution can be satisfied. 

Section 17. What judgement shall contain~Deficiency judgment and 

other suits prohibited in excess of amount by which debt exceeds 

fair market value of mortgaged real property. In any action for 

tne foreclosure of a real estate mortgage or the cancellation or 

the foreclosure of a land contract, the court shall have the power 

4 of il 



to render judgment for the amount found to be due at the time 

of the rendition of said judgment and the costs of the action, 

and to order and decree a sale of the premises in such mortgage 

Or contract described, or such part thereof as may be sufficient 

to pay the amount adjudged to be due and the costs of the action. 

The court shall have the power to order and compel delivery of 

the possession of the premises to the purchaser at such sale, but 

in no case shall the possession of the premises so sold be 

delivered until after the expiration of one year from such Sale, 

and the court shall direct, and the judgment shall provide, that 

during such one year period the debtor or owner of the premises 

Shall be entitled to the possession, rents, use and benefit 

of the real property sold. The court under no circumstances 

Shall have power to render a deficiency judgment for any sum 

whatever against the mortgagor or purchaser, or the successor 

in interest of either, except as hereinafter provided. Where 

a note or other obligation and a mortgage upon real property 

have been given to secure a debt contracted subsequent to July 1, 

1975, and the sale of the mortgaged premises has failed to satisfy 

in full the sum adjudged to be due and the costs of the action, 

the plaintiff may, in a separate action, ask for a deficiency 

judgment, if he has so indicated in his complaint against the 

party or parties personally liable for that part of the debt and 

costs of the action remaining unsatisfied after the sale of the 

mortgaged premises. Such separate action for a deficiency judginent 

eof 213 
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must be brought within 90 days after the sale of the mortgaged 

premises. The court, in such Separate action, may render a 

deficiency judgment against the party or parties personally 

liable, but such deficiency judgment shall not be in excess of the 

amount by which the sum adjudged to be due and the costs of the 

action exceed the fair market value of the mortgaged premises. In 

case tiie wortgaged premises sell for less than the amount due and 

to become due on tie mortgaged debt and costs of sale, there suall 

be no presumption that such premises sold for their fair market 

value. In all actions Erought for a defictency judgment and before 

any judgment can be rendered therein, the court shall first determine 

tue fair market value of the mortgaged premises. No deficiency 

judgment can be rendered agaiust the party or parties personally 

liable unless the fair mariet value of the mortgaged prer.ises is 

determined by tue Judje to be less thaa tie sum to Le due and tire 

costs of the action. Any deficiency judgment obtained siall be 

enforced by execution as provided by law, except that no execution 

Shall be enforced after three years from the date of the rendition 

of such deficiency judgment. 

Section 18. Sales made by whom aad where. All sales of 

mortgaged premises under a judgment of foreclosure must be 

made by the District Administrator of the district in which 

the judgment is rendered, or his representative, or by some 

person appointed by the court for that purpose and must be made 

in the municipality where the premises, or some part of then, 
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are situated, upon the notice and in the manner prescribed by 

Section 54 of Title 8 of the Trust Territory Code. 

Section 19. Certificate of Sale--Deed and effect. Whenever 

any real property shall be sold under judgment of foreclosure 

pursuant to the provisions of this act, the District Administrator 

or other person making tae sale must give to the purchaser a 

certificate of sale, and at the expiration of the time for 

the redemption of such property, if the same is not redeemed, 

the person making the Sale, or his successor in office, or other 

officer appointed by the court, must make to the purchaser, his 

neirs, or assignees, or to any person who has acquired the title 

of such purchaser by redemption or otherwise, a deed or deeds 

of such property. Such deed shall vest in the grantee all the 

rights, title and interest of the mortgagor in and to the property 

sold, at the time the mortgage was executed, or Subsequently acquired 

by him, and shall be a bar to all claim, right, or equity of redemption 

in or to the property by the parties to such action, their heirs 

and personal representatives, and also against all persons claiming 

under them, or any of them, subsequent to the commencement of tne 

action in which such judgment was rendered. 

Section 20. Complaint of proceeds. The proceeds of every 

foreclosure sale must be applied to the discharge of the debt and 

to the costs adjudged by the court to be due, and if there is any 

surplus, it must be brought to court for the use of the defendant or 

of the person entitled thereto, subject to the order of the court. 
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Section 21. Complaint dismissed on payment of installments due. 

Whenever an action shall be commenced for tne foreclosure of a 

mortgage upon which there shall be due any luterest, or any portion 

Or installment of the principal, and there shall be other portions 

Or installments to become due Subsequently, the complaint shall on 

dismissed upon the defendants bringing to court at any time before 

Sale of the Property, the principal and interest due, with costs 

and disbursements, 

Section 22. Referee to view premises. If the defendant shall 

not bring into court the amount due with costs, or if for any 

other cause a judgment or decree shall be entered for the plaintiff, 

the court may appoint a referee to ascertain and report tne situation 

of the mortgaged premises, or may determine the same on trial or 

otiuer testimony, and if it shall appear tudi tie same can be sold 

in parcels without inquiry to the interests of the parties, the 

decree must direct so much of the mortgaged premises to be sold 

as will be sufficient to pay the amount then due on such mortgage 

with costs. 

Section 23. Redemption. All real property sold upon foreclosure 
of a mortgage by order, judgment, or decree of court may be redeemed 

at any time within one year after sucy Sale. 

Section 24, Injury to property restrained. The court, by 

injunction, on good cause shown, may restrain the party in possession 

from doing any act to the injury of real property during the 

existence of the lien or foreclosure of a mortgage thereon aid 
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until tne expiration of the time allowed for redemption. 

Section 25. Notice before foreclosure. At least 30 days and 

not more than 90 days before the commencement of any action or 

proceeding for the foreclosure of a mortgage on real estate, a 

written notice shall be served caste title owner of record of 

tue real estate described in the mortgage as shown by the records 

in the office of the Clerk of Courts of the district in which such 

real estate is situated. 

Section 26. Contents of notice. The notice before foreclosure 

shall contain: 

(1) a description of the real estate; 

(2) the date and‘amount of the mortgage, 

(3) the amount due for principal and interest, stated 

separately; and 

(4) a statement that if the amount due is not paid within 

30 days from the date of the registered mailing or service of the 

notice, proceedings will be commenced to foreclosure the mortgage. 

Section 27. (1) Receipt of notice, proof of notice. Service 

of notice before foreclosure siall be sufficient if it was actually 

received by the title owner of record or by the personal represen- 

tative of his estate. A United States Post Office registry return 

receipt showing that the envelope containing the notice has bee, 

delivered to the title owner of record shall be prima facie evidence 

that proper notice has been given. A return by a policeman or other 

officer or by a person making personal service Stating that notice 
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has been given to the title owner of record or his personal 

representative shall be prima facie evidence that proper notice 

has been given. 

(2) When title owner of record is not within the 

the jurisdiction of the court. Whenever the record owner of title 

cannot be located within the Trust Territory, by means provided 

in Subsection (1) above, then the clerk of tne court in which the 

complaint has been filed shall cause the notice to be posted in a 

prominent public place. The notice shall remain posted for 30 

consecutive days and shall constitute proper notice to the title 

owner of record. 

Section 28. Default may be cured. If the title owner of 

record or the administrator or executor of his estate, within 30 

days from tue service of notice before foreclosure, shall perform 

the conditions or comply with the provisions upon which default 

in the mortgage shall have occurred, such mortgage shall be 

reinstated and shall remain in full force and effect the same as 

though no default had occurred therein. 

Section 29. Service of summons. Service of summons in an 

action of foreclosure siiall be made in accordance witi Sections 1 

through 54 of Title 6 of the Trust Territory Code. 

Section 30. Short form of mortgage. Any mortgage of lands, 

worded in substance as follows: "(Nortgagor) mortgages and warrants 

to (Mortgagee) the (here describe the premises), to secure the 

payment or otuer evidences of debt and also states the due date of 
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the payment(s)", the said mortgage being dated, aud duly signed 

and acknowledged by the mortgagor, shall be deemed and held to 

be a good and sufficient mortgage, enforceable against the 

mortgagor, his heirs, assigns, executors, and administrators. 

Section 31. Foreipn Citizens as Mortgagees. Any noncitizen 

of the Trust Territory or any noncitizen of the Trust Territory 
et 

i who is authorized to do business in the Trust Territory may be 

a mortgagee under the provisions of this Act. However, no section 

of this Act s.iall be construed to mean that a soncitizen mortgagee 

is entitled at any time to hold title to real property in the 

Trust Territory. Under the provisions of this Act, a 1 mortgage feed ed Lhe ss 

tres 

hee. re creates a liea on the land _but does not pass title to the mortgage¢ 

nor give him any rigut of possession. da Lopes Letot 

Sectio: 32. Effective date. This act shall take effect six 3 

months after the approval of the Hign Commissioner, or six months 

after its becoming law without such oo se 

Date: this VZ5 Int sel by. Ein. eee 2 . 
Oly#fio Borja a 7 
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January 31, 1975 

The Honorable Amata Kabua 
Chairman 
Committee on Resources and Development 
Senate 
Congress of Micronesia 
Saipan, Mariana Islands 96950 

Dear Mr. Chairman: 

In reference to Senate Bill No. 6-32 on the proposed mortgage 
law for Trust Territory of the Pacific Islands, we submit the 
following comment: 

1. In view of the difference in land tenure patterns between 
districts, it would be practical for the Congress of Micronesia 
to pass “enabling” mortgage legislation, thus allowing each 
district to decide as to the type of mortgage system it wishes 
to enact and which would suit not only the economic needs of 
that district, but also the unique land tenure system in that 
district. Possible concepts to be considered by District 
Legislatures are reducing to writing the signatory authorities 

necessary to alienate clan or lineage land (i.e., a conveyancing 
statute) and possibly even precluding from alienation clan or 
lineage land and lands held in undivided estates. 

2. Any action for foreclosure by the Court should attempt to 
allow the lender (in this case a commercial bank) to recover 
the prineipal and interest due, but return the land to original - 
owner of the land once the bank has recovered the outstanding 
due amount through the administration of the security. 

3. Shouldn't there be "truth in lending" legislation in the 

Trust Territory of the Pacific Islands so that borrowers will 

know exactly what they are going into before signing a mortgage? 



MWe erm not see how it wil benefit the buyer of foreclosed property 
othe _if he has to wait for one year before taking possession of the 

“ property.  There-is-no provision as to how the buyer (investor) 
will get a reasonable return on his investment~for the initial 
12 monthe following the purchase of the property. 

' &. Alfenation of land should be the last alternative, Some kind 
’ of a mortgage device should be explored which would be not only 
an inducement for private lenders te make funds available to 
Micronesians for construction of private dwellings, but also inhibit 

*. the alienation of land from land owners, especially Micronesians 
- who own only one parcel of land. 

5s All veferences in the Bill to filing and recording documents 
' ghould take into account 67 TTC 119, which provides for filing of 
¢ documents pertaining to interests in land with the District Registrar 

-> ef the District Land Commigsion where the land is located, if there 
"- de a Land Commission in existence. (The Marshalls do not have a 
° Land Commission at this time.) This requirement, according to the 
“* Trust Territory Code does not apply unless land has been included 

fn a designated registration area. 

=. Sincerely yours, 

', Busebfo Reehucher 
 Direetor, Resources and Development 

_ ee: Special Assistant for Legislative Affairs 

Director of Public Affairs 
. Chief Clerk of the Senate — 

90°» Director, Resources and Development 
*~ Chief, Economic Development 


