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My g\l
Wedemeyer

Herman Wedemeyer has
resigned from Hawaiian Air-
lines to become Hawaii sales
manager for the Ilikai proj-
ect here.

Wedemeyer has been Ha-
waiian Airlines’ district sales }
manager in New York City |
for the past ten months. His
new job will entail sales
management of the hotel
portion of Ilikai and he will
work with Mainland travel
agents, according to How-
ard C. Donnelly, Ilikai gen-
eral manager. ‘

* * %*

WEDEMEYER is a Hilo
native. He played all-Amer-
ican football with St. Mary’s
College before turning pro
with the Baltimore Colts and
the Los Angeles Dons. He
was graduated from St. Lou-
is College.




" By CHARLES TURNER

President Chinn Ho of Capital Investment Co. has put
down talk of speculation in his company’s stocks.

‘“Management has not and will not encourage specula-
tion on the quotation of the shares of the company, in
anticipation of developments,” he said.

His statement was made in the company’s own publi-
cation, ‘“News and Views,” which has just been sent out
to stockholders and friends.

Chinn notes in his message that the company’s com-
mon stock is quoted at $32 bid, with limited sales.

However, he also points out that the adjusted quotation, |

.based on a 100 per cent stock dividend in 1961 and
another 50 per cent stock dividend in 1962, is $96. This
compares with a quotation of $16 in March, 1959.

* X % *x
F luctuatwn at Minimum

Chinn said fluctuation in the quoted shares has -been
held to a minimum “in fairness to management and
stockholders.” He said most of the company’s present
holders of common shares either are original stockholders

or stockholders of many years standing. There are more |

than 500, he said.

Chinn said in his message that he wanted the stock-
holders to know that ‘“we do not want shares traded into
‘foreign hands’—a word to the wise is sufficient.

“First hand information is available fo all stockholders
at all times and this policy of keeping the stockholders
informed has been maintained since 1944,” he said.

“Due to our expanding operations and the necessity
of plowing back earnings to operations, no cash dividend
can be expected for several years or probably longer.
You can be assured, however, that your equity in the
company w111 grow substantlally by our. expanding
operatlons

*

*
Dlscloses Ultlmate Goals

Chinn said the company’s ultimate goal is ‘‘to even-
tually present to our stockholders and investors a plan
for the conversion of the major assets to a real estate
investment trust.”

He said the company also hopes to ‘‘obtain for its
participants maximum investment return on the basis of
direct participation without- the penalty of underwriter’s
commission and other prohibitive loading charges.

“The company was founded on the premise of dedicated
investors’ service and this image of dependability and
integrity will always be maintained,” he said.

o Meantime, the company’s most ambitious undertaking
‘§—the $20 million Ilikai—is nearly 50 per cent completed,
Chinn reported. ™

#  He said details of a 500-unit apartment hotel within
the giant building will be announced shortly by Howard
C. Donnelly, the former manager of the Royal Hawaiian
Hotel who is now manager of the Ihkal
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llikai Manager

Howard C. Donnelly, §
presently manager of the
Royal Hawaiian Hotel. has
resigned as of March 31 to
hecome general manager of
Ilikai, described as ‘‘the
Jargest single cooperative
apartment building in the
world.” °

Announcement was made
yesterday by  Chinn Ho,
president of Capital Invest-
ment Co., which is putting
up Ilikai next to the Waiki-
ki yacht harbor. It will eon-
tain 1,056 apartments in 27
stories and a penthouse and
is scheduled to open Ilate
this year.

® *
IN ACCEPTING Donnel-
) ly’s resignation’ “with con-
. siderable regret,” - Richard
i E. Holtzman, president of
Sheraton-Hawaii Corp., said
the Sheraton Corp. of Amer-
ica had recently offerad

DONNELLY

Donnelly a general man-
agership of one of their
properties - now under con-
See Donnelly on A-1A, Col, 1

Advertiser Photo by Bob Mizuno

Photo of 1,056-apartment Ilikai scheduled for completlon late this year.

*Donnelly Is Named

Continued from Page 1

structxon.

But Donnelly chose to re-
‘main in Hawail. “After sev-
/en years in the Islands I
feel that my best opportuni-
‘ties and the well-being of
my family lie in Hawalii,”

te said.
! * & @

. DONNELLY came to Ho-

‘nolulu in 1956 as manager of
the Moana-SurfRider Hotels
for Matson Navigation Co.
After Sheraton purchased
the Matson hotels, he was

named manager of the Roy-
al on July 1, 1960.

Before coming to Hawalii,
he was an executive with
the Greenbrier in White
Sulphur Springs, W. Va,
the Everglades Club in
Palm Beach, Fla., the Wal-
dorf-Astoria in New York
City and the Lake Placid
Club in upstate New York.

A native of Schenectady,
N.Y., Donnelly is a grad-
uate of the Cornell School of
Hotel Administration and
the Swiss Hotel School of
Lausanne.

HE HAS been local ad-
ministrator of the Cornell
Summer School of the Pa-
cific for five years, a for-
mer director and chairman
of the -educational com- |
mittee of the Hawaii Hotel |
Assn., and represented the |
hotel association in for-
mulating the School of Hotel
Administration and Tourism
for the University of Ha-
waii.

He and his wife, Tia, and
their two daughters, Karen
and Dawn, live at 1052 Jiwi

St 1n Walalae Kahala.
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‘Ala Wai Pro

The State Harhor Board has
approved a master plan for
the Ala Wai Boat Harbor

I which will give the small
{boat harbor an additional 379
berths.

' The plan was presented at
‘a special board meeting Fri-
day and again before a group
of legislators inspecting har-
fbor facilities Saturday.

* * *
BOARD MANAGER Harold
Butzine said yesterday

the Boat Owners Assn. will
g0 to the Legislature to seek
approval of the $2%5 million
plan.

Two additional moles and
four smaller slips are includ-
ed in the plan.

Materia] dredged for the
Iouter moles will be used to
create more land including
an 800-foot extension to the
Duke Kahanamoky beach.

ject

BUTZINE SAID it would |
be necessary to dredge 428,- 1
000 cubic yards of coral to
create the new berthing facj-
lities. )

In addition to the beach
extension, Butzine said the
coral would build up a park-
ing area at the Diamond
Head end of the outer mole.

A restaurant may be placed
on this site if if does not
violate an agreement with
Henry J. Kaiser., The agree-
ment stipulates that no build-
ings may be constructed in| |
the area which would block]| ;
the Hawaiian Village Hotel
seaward view,

IF THE Legislature ap-| .
| Proves the $2% million pro-| .
ject, dredging could start in
late summer. The project
could be completed before

the 1961 Transpacific Yacht
Race.




5 Crossley Rocks:
Boat On Harbor

Randolph  Crossley! ‘I doubt {hat the State has

Sen.

(R-Oahu) "yesterday charged:
two government agencies with |
letting the State be taken for|
a ride at Ala Wai Boat Har-
bor,

Crossley claims the Board
of Harbor Commissioners and
the City Planning Commis-
sion have been “negligent in
the public interest” for fail-'
ing to acquire proper access
roads to the harbor.

* * *

“THIS NEGLIGENCE will
cost the State several hun-
dred  thousand  dollars,”
Crossley said.

He said land for access
roads, both to the harbor and
adjacent Duke Kahanamoku

Jpeach, could have been ac-
“quired two years ago for
about $185,000. “Now it will
cost about $500,000,” he said.

spent any more money on
any other resort and destina-
tion area than it has on Ala
Wai Basin and yet proper
roads have not been -ac-|
quired.”

* *

CROSSLEY included Ala
Moana Development Co., for-
mer owners of adjoining land,
in his indictment. He said the
company recently sold the
property “without making
any provision for the necessa-
ry rights-of-way. ,

“None of them should have
allowed something like this
to happen,” he said. |

Crossley made his com- |
ments after the Senate Lands|
Committee approved a reso-
lution to investigate the
situation. -

Eal e
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TO ALL YACHTSHEN OF BHAWAII]!!!

You are urgently invited to attend a Coffee Hour on Tuesday, Sept. 18, 1962, at 7:30 FM

at the HAWAII YACHT CLUB.
The purpose of this meeting is to discuss with four informed men, the present and

future problems of Boating in Hawail, and especially the problems facing the Ala Wai

Boat Harbor,
Present will be: Mr. Tom Gill ‘ ’

Mr. James Shigemura
Mr. Frank Rothwell
Mr. Richard "Ike" Sutton.
BACKGROUND FACTS:
The State Legislature voted $50,000.00 for a survey by lublin, McGaughy, and Associates
on Recreational Boating in Hawaii. The Survey was published July 1961.
The Survey showed that the main reason RECREATIONAL BOATING IN HAWAII was 75% less
than the Mainland average was the lack of harbors and berthing space.
The available information is that only one member of the House Committee on Airports and
Harbors was able to obtain a copy of this Survey.
The Master Plan for future developement of the Ala Wai Small Boat Harbor calls for TWO
MORE MOLES.,
The Department of Transportation oreated a variance for the benefit of Ili Kai to
in part of the Harbor, taking about 60,000 square feet of much needed boat space.
YOU, a Tax or, in Hawaii have already paid to dredge and improve (roads, lights,
sidewalk, and stalls) this section of the harbor — Now you are to pay to fill in this

same section.

ALL PERSONS INTERESTED IN BOATING ARE URGED TO ATTEND THIS IMPORTANT MEETING.

Arrangements by Louls Valier
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Harriette,

RESEARCH: Basic question is what arrangements have been

made by the Department of Transportation in regard to access
to and use of AY¢EA Ala Wai Yacht Harbor area by the developers
of the Ilikai Apartments. It appears that some arraggement
has been made to f£ill the Mauka slip fronting on the Ilikai
Apartments to the extent of some 65 feet into the harbor to
provide for a highway and parking area in exchange for 65 feet
easement through the Ilikai property opposite Hobron Lane.

We should find out whether this is so, what the actual
arrangements are, and on whose authority they were made!

The second question is the extent of the easement arrangement
along the Diamond Head side of the Ilikai property, fronting
on the Waikikiian Hotel. There wdre some communications in
regard to this easement between the Lands Committee one or
two sessions ago. What has happened here?
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MOR!DY OMORI
ATBIANEY AT-LAW
AaFiTAL (NVEBTMINT BUILO'NS
MONOLULU 13 HMAWATN

27 July 1961

State of Hawaii .
Departinent of Transportation
% Oifice of tne Atturnéy General
lolan: Falace Grounds
Honoluiu 13, Hawaii \
> . - %
PDear Sirs: B
%
Hawaiian Dre&gmg & Construction Co., Iltd. and Ilikai, Incorporated
have executed | ‘and deliv¥r to you herethh the agreement dated July 11,
1901 lh\#OlVlng the o%perty located at Kalia, Waikik:, Henoluln, Haxan
PR _;
The ex;?cutxon and delivery of ihia agreement g conditioned upun
oral gﬁwderstyanding that the area of the prop‘bseé Hobror lane esten:
may be used by Ilikai, Incorporated for a period of two years trum i
pEIIVa DL T e

ccmmencement date of construction of llikai Apartments for coastiu -
tion work piarposes,

Thank vou for your couperation in this matter.
YL y

Very truly yours,

*-;5‘ A ake
.‘% e

ILIKAL, INCORPORATED

MECRETARY
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“ ,
THIS ACGRIZMINT, made this // % 3ay of [l &er

l9jé[ﬁ by and betweeﬁ the STATE OF HAWATI, hereinafte

to as the "STAT&E", aﬁé HAWAY IAN DREDGING £ TONSTRUCTIG!

a Hawaili corporation, naving its princips prlace of buvinc.c
and post office address at P, C. Woy 346, 5 acluia  Hdawail
hereinafter called "HAWAIIAN DRSQGING", 2l T VAT INCORPOR. e
a Hawaii corporation, having its principa! »iace oi buciness
and post office address at P, O. Box 2668, Honolulu, Hawailti,

hereinafter called "ILIKAI",
A T:

WHEREAS, Hawaiian Dredging and I1likal are the legal
and eqguitable owners, respectively, of thesc certiin parcels
of land situate at Kalia, Waikiki, Honolulu, lawals, Jdescribed
as Lot 1, area 284,783 square fee;, Lot 2, area 467 rsquare fect,
Lot 3, area‘293‘square feet, Lot 4, area 120 sguare feet, and
Lot 5, area 2,202 sQuare feet, all as shoun cn Map 1 filed in
the Office of the Assistant Registra: éf the Land Ccurt of tﬁe
State of Hawaii with Land Court Consolidation No. 64, and being
all of the property covered by Transfer Certificatc of Title

No. 67,933 issued to Ala Mocana Properties, Ltd.: and

WHERZAS, the First State Legislature of the State of
Hawaii, by Senate Concurreht Resolution No. 33 adopted on April
17, 1960, did determine it to be imperative and in the pﬁblic
interest to seéure to the State of Hawaii an adequate right of
way to Duke Kahanamoku Beach and‘Ala Wai Boat larbor, thréugh‘
portion of said above~described land, for easier access. to and

greater use of said recreational facilities; and




.

WHEREAS, the First Legislature of the State of Hawall,

by said Senate Concurrent Resolution No. 33 did, inter alia,

authorize the Director of Transportation to procure by eminent
domain proceedings, or by exchange, Or otherwise through negotia-
tion and sectlement, certain land as designated by the Director
of Transportation in the public interest and with the view to-

ward preventing a sizeable expenditure ol public funds; and

WHEREAS, Hawaiian Dredging and Ilikai are willing

and have agreed to make necessary grants and conveyances of
land, without cost to the State, as proposed and recommended,
in the public interest by the Director of Transportation, éur-
suant to the intent of the said Senate Concurrent Resolution,
in consideration of reservaticns in favor of Hawaiian Dredging
and Ilikai and the forebearance of eminent domain proceedings
by the State as directed by the said Senate Concurrent Resolu=-

tion;

NOvI, THEREFORE, in consideration of the promises ar-i
cocvenants each to the other made and conditions hereinafter set
forth, the parties hereto aéree'as follows:

1. Hawaiian Dredging and Ilikai shall convey to the
State, in fee simple, a 60-foot right-of-way and extension of.
Hobron Lane from Ala Moana Boulevard to the State road border-
ing the makai or southern side of the land belonging to Hawaiian
Dredging and Ilikai for use as a vehicular and pedestrian right-
of-way, substantially as shown on the plan or plans entitled
"Tlikai Apartments", prepared by John Graham and Company,
which plan or plans are attached hereto as Exhibit A and made
a part hereof.

2. A perpetual overhead easement over and across

said land hereinabove described in paragrqu 1 shall be reserved



al.ru
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unto Ilikai, and said peféetual overhead easement shall be
utilized by said Ilikai in a manner which will not interfere

with the free flow of vehicular and pedestrian traffic on said
land and the plans and specifications for construction of any
structures reserved herein shall be subject to the brior approval
of the State. The ramps over and'across said land described in
paragraph 1 above shali be constructed substantially in the

manner shown on Exhibit A.

3. A perpetual easement under, over and across said

land described in paragraph 1 here;nabove shall be reserved unto
Ilikai. Said perpetual easement to be utilized by said Ilikai,
for utility, communications, sewer, and other like purposes in
a manaer which will .not interfere with the free flow of ve-
hicular and pedestrian traffic on said land.
4. Hawaiian Dredging and Ilikai shall have the right
to construct, repair, replace, maintain, and improve for and
on behalf of the State, and the State shall accept, substantially
as shown and designated in Exhibit A, the following:
4(a). An elevated public pedestrian right-of-way
over Lots 25 and 26 of Land Court Consolida-
tion 32 and the public right-of-way adjoining
Land Court Application 1716;
Two elevated public pedestrian overpasses ex-
tending from said elevated public pedestrian'
right-of-way in (a) hereinabove; and
4(c). An elevated public pedestrian ramp to
descend from the Waikiki (east) end of
said elevated public pedestrian right-of-
way of (a) hereinabove.
TOGETHER with the foundations and columns to support

the structures in subparagraphs 4(a), 4(b), and 4(c), herein-




above, and, also; together with the installation, repair, re-

placement, and maintenance of utilities and other similar

appurtenances in conjuncéion with the structures mentionedkin

subparagraphs 4(a), 4(b), and 4(c) hereinabove.

S. Hawaiian Dredging and Ilikai shall not construct
any structures on or over their approximately ten (10) foot
wide strip of land, which consists substantially of Lots 14,
15, and 19 of Land Court Consolidation No. 32 and Lot 5-C-2
of Land Court Application 852, which are adjacent to the ten
(10) foot wide Public Right-of-Way bordering Land Court Ap-
Qlications 1716 and 1549, and shall forever keep the use of
the abovementioned land as public roadway.

6. In consideration for the promises and covenants
made by Hawaiian Dredging and Ilikai, the State shall forebear
from instituting eminent domain proceedings as directed by
the said Senate Concurrent Resolution.

7. Notwithstanding ahythinq contained in 8chedule
A to the contrary, the reservations contained in paragraphs
2 and 3 herein and the structures specified in subparagraphs
4(a), 4(b), and 4(c) herein shall be, wherever applicable,
subject to the following:

7(a) . The dtructures to be constructed pursuant to

paragraphs 2 and 3, and subparagraphs 4(a),
4(b), and 4(c) herein shall be constructed
only in accordance with plans and specifica-
tions approved by the State; it being the
intent of the State to provide easy, safe,
and esthetically beautiful access to Duke
Kahanamoku Beach and Ala Wai Boat Harbor
-for the public at a minimum cost to the
State. The State shall consider the
wishes of the adjoining landowner and the
engineering gnad architectural feasibility of

construction on the part of Ilikai and Hawaiian

-d-
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Dredging in the fulfillment of the intentions
expressed in this section in the construction
of the structure provided for under subpara-

graph 4(c).

Ilikai agrees to the following:
| 7(5)1. Any structure constructed pursuant to
| subparagraph 4(a) herein over any

roadway shall have a minimum clearance
above such roadway of fourteen (14)
feet.
Any structure céﬁstructed pursuant to
subparagraph 4(b) herein over any
roadway shall have a minimum cleérance
abové such roadway of sixteen (16)
feet.
Any structure constructed pursuant
to subparagraph 4(c) herein over any
roadway shall have a minimum clearance
of sixteen (16) feet; provided; how-
ever, with the approval of the Director
of Transportation, a structure of a
lesser clearance may be constructed.
Any structure constructed pursuant to
paragraphs 2 and 3 herein over any
roadway shall have a minimum cleayance
of sixteen (16) feet over such road-
way .

The structures specified in subparagraphs 4(a),

4(b), and 4(c) herein shall be used only for

pedestrian traffic and shall be forever open

to the use of the public.




Ililai shall keep any and all structures

and improvements constructed pursuant to
paragraphs 2 and 3, and subparagraphs 4(a),
4(b), and 4(c) of this agreement in good order
and repair and shall comply with all ruics,
regulations, ordinances, and laws of tihe
proper county and state authorities, and

will indemnify and hold harmless the applicarie
county and the State against all actions,
suits, damages, and claims by whomsoever
brought or made by reason of the nonobservance
and nonperformance of this covenant or of

the said rules, regulations, ordinances, and
;aws.

“Ilikai shall allbw the State at all times

to enter upon ardexamine the condition of

any and all structures and improvements

constructed pursuant to paragraphs 2 and 3
and subparagraphs 4(a), 4(b), and 4(c) of
this agreement and Ilikai shall repair

any defects within thirty (30) days after
receipt of written notice thereof from the
State.

Ilikai shall hold the State harmless from
any claim or demand by third persons for
loss or damage, including claims for prop-
erty damage, personal injury or wrongful
death, arising out of any accident within
said perpetual overhead easement, right-of-
way, pedestrian ramp, overpasses and any
other constructions and structures con-

structed pursuant to paragraphs 2 and 3 and

gahend f}f-ﬁ""'r’!ry-'«rﬂ et
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subparagraphs 4(a), 4(b), and 4(c) herein

or occasioned by any nuisance or damage or
cléims growing out of or caused by ény failure
on the part of Ilikai to observe or perform
the covenants on its part to be observed and
performed, and shall reimburse the State for
any reasonable attorney's fees and/or other
costs incurred in connection therewith.

Ilikai shall not commit or suffer any act

or neglect whereby said right-of-way, pedes-
trian ramp, and overpasses mentioned in sub-
paragraphs 4(a), 4(b), and 4(c) herein,
including improvements thereon, shall

become subject to any attachment, lien,

charge or encumbrance whatsoever, and shall
indemnify and hold the State harmléss from
all such liens, charges and encumbrances and
all expenses resulting therefrom, including
reasonable attorney's fees; provided, however,
that in the event that subordination of the
State's interests in the structures constructed
pursuant to subparagraphs 4(a), 4(b), and |
4(c) herein is required by any lending
institution financing their construction,

the State hereby agrees and consents to said
subordination; provided, further, that in

any event, said structures shall be used

only for pedestrién traffic and shall be
forever open to the use of the public.

In case the State shall, without any fault,

be made a party to any litigation commenced

by or against Ilikai, in connection with said
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perpetual overhead easement, right-of-way,
pedestrian ramp, and overpasses, meptioned in
paragraphs 2 and 3, and subparagraphs 4(a),
4(b), and 4(c) herein, Ilikai shall pay all
costs and reasonable attorney's fees incurred
by or imposed on the State and shall also pay
all costs and reasonable attorney's fees
which may be incurred or paid by the State

in enforcing the covenants herein.

Ilikai shall not, without the consent in
‘writing of the State, assign or mortgage

any interest in said right-of-way, pedes-
trian ramp, and overpasses mentioned in
subparagraphs 4(a), 4(b), and 4(c) herein:
provided, however, that the State shall not
unreasonably withhold such consent and shall
not require the payment of any money for
giving such consent, other than a reasonable
charge for the processing of an application
for and preparation of the form of consent.
Ilikai shall procure at its own cost and ex-
pense and keep in force a p&licy or policies
of comprehensive general liability insurance
in form and with such insurance company or
companies as shall be satisfactory to the
State, with minimum limits of not less than
$200,000 for injury to one person and not
less than $500,000 for injury to more than
one person, and not less than $25,000 against
the claim of third persons for property
damages, and will deposit a copy of saild
policy or policies with the State.

-8-
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8. 1Ilikai hereby agrees to the relinquishment of
the access rights to Lot 24 of Land Court Consolidation No.
32 mentioned in the Agreement between the Territory of Hawaiil
and Ala Moana Properties, Ltd., of April 30, 1956.

9. Ilikail further agrees that the State shall be
granted without cost any excess fill from any construction
of the land described in the first "WHEREAS" paragraph herein-
above, as and when available, immediately upon excavation for
the purpose of widening that portion of the Harbor Road ad-
joining the above described premises of Hawaiian Dredging and
Ilikai or for such other purpose as the State may require for
the development of Ala Wai Harbor; provided, however, that if
such fill is not accepted by the State, as and when available,
immediately upon excavation, Ilikai shall deal with said fill
as it sees fit in its sole discretion. The cost of transport-
ing said f£ill away from the place of excabation for the. above
stated purposes shall be the responsibility of the State.

10. The foregoing agreement shall be subject to
Ilikai obtaining a building permit for construction of the
Ilikai Apartments and obtaining a formal commitment of finan-
cing for construction of said apartments. Ilikai represents
that financing is presently being formalized.

1l1. WwWithin a reasonable time after the execution of
this agreement and procurement of a building permit and fiﬁan-
cing as provided in paragraph 10 hereinabove, Hawaiian Dredg-
ing and Ilikai shall execute, in form acceptable for filing
in the Office of the Assistant Registrar of the Land Court
of the State of Hawaii, a deed to the property referred to
in paragraph 1 hereinabove to the State, all without cost to
the State, reserving, however, unto Ilikai the rights described

in paragraphs 2 and 3 hereinabove.




®
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12. The parties hereto shall do aﬁy and all acts
and shall deliver any and all documents and papers necessary
to effectuate the terms and covenants of this agreement.

13. The term "Hawaiian Dredging" whenever and wher-
ever used herein, shall mean Hawaiian Dredging & Construction
Co., Ltd., its successors and assigns; the term "ilikai" )
whenever and wherever used herein, shall mean Ilikai, Incor-
porated, its successors and assigns; and the term "State"”
whenever and wherever used herein shall mean the State of

Hawaii and any political subdivision, agency, department,

instrumentality, or officer thereof.

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above
written.

STATE OF WAITL
BY ITS DEHARTMENT OF T

S Director

HAVAIIAN DREDGING & CONSTRUCTION

C°“5}g

ILIKAI, INCORPORATED

Its ppesipent

=2

And By: 5/1;77 %22427‘{C;,5j /QZ

Its mecreTany gl
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APPRCVED AS TO FORM:

Attorney General

STATE OF HAWAIIL

)..
)

CITY AND COUNTY OF HONOLULU

On this gk day of Sy _+» 19_6), before
V4 17
me appeared _ Jo ki Jikeat™ S Gae% 11 Svons-*"" (A 57

to me personally known, who, being by me sworn, did say that

they are the __yies-dyesident-and-Teeasuwes- //% /1 f

respectively of HAWAIIAN DREDGING & CONSTRUCTION Co., L1D.,.

a Hawail corporation, and that the seal affixed to the fore-
going instrument is the corporate seal of said corporation
and that said instrument was signed and sealed in behalf of
said corporation by authority of its Board of Directors, and

the said o

acknowledged said instrument to be the free act and deed of

said corporation.

| / /%///z(

Notary Public, _Jirst Judicial
Circuit, State of Hawaii

My commission expires: June 30, 1965.




STATE OF HAWAII

CITY AND COUNTY OF HONOLULU

7 ,
On this J//*<day of _—k ccil, . 194/,
7 Nz
before me appeared CHINN HO M;,V/ ALTA MAE GOFFIN

to me personally known, who, being by me duly sworn, did say

that they are the PREB"’""""‘”{\‘EG"QARY

respectively of ILIKAI, INCORPORATED, a Hawaii corporation,
and that the seal affixed to the foregoing instrument is the
corporate seal of said corporatibn and that said instrument
was signed and sealed in behalf of said corporation by author-

ity of its Board of Directors and the said __CHINN HO a-«{

ALTA MAE GOFEIR acknowledged said instrument

to be the free act and deed of said corporation.

(7\@--&.‘;4 G\f De P

Notary Public, £S5/ Judictal

Circuit, state of awaii.

— )
My commission expires.\—(é« <. C, /f("/




THIS AGREEMENT, made this day of '

19, by and between the STATE OF HAWAII, hereinafter referred
to as the "STATE", and HAWAIIAN DRIDGING & CONSTRUCTION CO,,LTD,
a Hawali corporation, having its principal place of business

and post office address at P. O. Box 3468, Honolulu, Hawaii,
hereinafter called "HAWAIIAN DREDGING" and ILIKAI INCORPORATED,
a Hawaii corporation having its principal place of business and
post office address at P. O. Box 2668, Honolulu, Hawaii, herein-

after called "ILIKAI",
S SETH THAT:

WHEREAS, Hawaiian Dredging and Ilikai are the legal
and equitable owners, respectively, of those certain parcels
of land situate at Kalia, Waikiki, Honolulu, Hawaii, described

as Lot 1, area 284,783 square feet, Lot 2, area 467 square feet,

Lot 3, area 293 square feet, Lot 4, area 120 square feet, and

Lot 5, area 2,202 sguare feet, all as shown on Map 1 filed in
the Office of the Assistant Registrar of the Land Court of the
State of Hawaii with Land Court Consolidation No. 64, and being
all of the property covered by Transfer Certificate of Title

No. 67, 933 issued to Ala Moana; and

WHEREAS, the First State Legislature of the State of
Hawaii, by Senate Concurrent Resolution No. 33 adopted on April
17, 1960, did determine it to be imperative and in the public
interest to secure to the State of Hawaii an adequate right of
way to Duke Kahanamoku Beach and Ala Wai Boat Harbor, through
portion of said above-described land, for easier access to and

greater use of said recreatidnal facilities; .and




WHEREAS, the First Legislature of the State of Hawaii,

by said Senate Concurrent Resolution No. 33 did, inter alia,

authorize the Director of Transportation, to procure by eminent
domain proceedings or by exchange or otherwise through negotia-
tion and settlement, certain land as designated by the Director
of Transportation in the public interest and with the view to-

ward preventing a sizeable expenditure of public funds; and

WHEREAS, Hawaiian Dredging and Ilikai are willing
and have agreed to make necessary grants and conveyances of
land, without cost to the State, as proposed and recommended
in the public interest by the Director of Transportation, pur-
suant to the intent of the said Senate Concurrent Resolution,
in consideration of reservations in favor of Hawaiian Dredging
and Ilikai and the forbearance, relinquishment, and waiver of
eminent domain rights by the State hereinbelow to Hawaiian

Dredging and Ilikai, as more fully set forth hereinafter;

NOW, THEREFORZ, in consideration of the promises and
covenants each to the other made and conditions hereinafter set
forth, the parties hereto agree as follows:

1. Hawaiian Dredging and Ilikai shall convey to the
State, in fee simple, a 60-foot right-of-way and extension of
Hobron Lane from Ala Moana Boulevard to the State road border-
ing the makai or southern side of the land belonging to Hawaiian
Dredging and Ilikai for use as a vehicular and pedestrian right-
of-way, substantially as shown on the plan entitled "Ilikai
Apartments", prepared by John Graham and Company and dated
February 3, 1961, which plan is attached hereto as Exhibit A
and made a part hereof.

2. A perpetual overhead easement over and across

said land hereinabove described in paragraph 1 shall be reserved
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unto Ilikai, said perpetual overhead easement shall be utilized
by said Ilikai in a manner which will not interfere with the
free flow of vehicular and pedestrian traffic on said land and
the plans and specifications for construction of any structures
reserved herein shall be subject to the prior approval of the
State. The ramps over and across said land described in para-
graph 1 above shall bg constructed substantially in the manner
shown on Exhibit A.

3. A perpetual easement under, over and across said
land hereinabove described in paragraph 1 shall be reserved unto
Ilikai. Said perpetual easement to be utilized by said Ilikai,
for utility, communications, sewer, and other like purposes in
a manner which will not interfere with the free flow of ve-
hicular and pedestrian traffic on said land.

4, Hawaiian Dredging and Ilikai shall construct, re-
pair, replace, maintain, and improve for and on behalf of the
State, and the State shall accept, substantially as shown and
designated in Exhibit A, the following:

(a) An elevated public pedestrian right-of-way

over Lots 25 and 26 of Land Court Con:;1ida-
tion 32 and the public right-of-way adjoining
Land Court Application 1716;

Two elevated public pedestrian overpasses ex-
tending from said elevated public pedestrian
right-of-way in (a) hereinabove:; and

An elevated public pedestrian ramp to

descend from the Waikiki (east) end of

said elevated public pedestrian right-of-

way of (a) hereinabove.
TOGETHER with the foundations and columrs to support
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the structures in subparagraphs 4(a), 4(b), and 4(c) herein-
above, and, also, together with the installation, repair, re-
placement, and maintenance of utilities and other similar
appurtenances in conjunction with the structures mentioned in
subparagraphs 4(a), 4(b), and 4(c) hereinabove.

5. Hawaiian Dredging and Ilikai shall not construct
any structures on or over their approximately ten (10) foot
wide strip of land, which consists substantially of Lots 14,
15, and 19 of Land Court Consolidation No. 32 and Lot 5-C-2
of Land Court Application €52, which are adjacent to the ten
(10) foot wide Public Right-of-Way bordering Land Court Ap-
Plications 1716 and 1549, and shall forever keep the use of
the abovementioned land as a public roadway.

6. In considération for the promises and covenants
made by Hawaiian Dredging and Ilikai, the State shall forbear,
relinquish, énd waive its rights to institute and proceed with
eminent domain proceedings to acquire any further access over
the land described in the first "WHEREAS" paragraph hereinabove
to Duke Kahanamoku Beach and Ala Wai Boat Harbor as authorized
under Chapter £, Revised Laws of Hawaii 1955,

7. The reservations contained in paragraphs 2 and 3
hereinabove and the structures specified in paragraph 4 herein-
above shall be, wherever applicable, subject to the following:

(a) The structures specified in paragraph 4 herein-

above shall be constructed only in accordance
with plans and specifications approved by the
State; it being the intent of the State to
Provide easy, safe, and esthetically beautiful
access to Duke Kahanamoku Beach and Ala Wai

Boat Harbor for the public at a minimum cost




to the State. Notwithstanding minimum eleva-
tions designated in Exhibit A, any structure
constructed pursuant to this agreement over
and across any roadway shall have a minimum
15 foot clearance above such roadway ex-
cept for the public pedestrian ramp stated
in paragraph 4(c) herein, which shall have

a minimum clearance above the roadway of
sixteen (16) feet.

The structures specified in paragraph 4
hereinabove shall be used only for pedestrian
traffic and shall be forever open to the
use of the public.

Ilikai shall keep any and all structures
and improvements constructed pursuant to
paragraphs 2, 3, and 4 of this agreement in
good order and repair and shall comply with
all rules, regulations, ordinances, and
laws of the proper county and state au-
thorities, and will indemnify and hold
harmless the applicable county and the

State against all actions, suits, damages,
and claims by whomsoever brought or made

by reason of the nonobservance and non-
performance of this covenant or of the

said rules, regulations, ordinances, and
laws.

Ilikai shall allow the State at all times

to enter upon and examine the condition of

any and all structures and improvements
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constructed pursuant to paragraphs 2, 3, and
4 of this agreement and Ilikai shall repair
any defects within thirty (30) days after
receipt of written notice thereof from the
State.

Ilikai shall hold the State harmless from
any claim or demand by third persons for
loss or damage, including claims for prop-
erty damage, personal injury or wrongful
death, arising out of any accident within
said perpetual overhead easement, right-
of-way, pedestrian ramp, overpasses and any
other constructions and structures pursuant
to paragraphs 2, 3, and 4 hereinabove or
occasioned by any nuisance or damage or
claims growing out of or caused by any
failure on the part of Ilikai to observe

or perform the covenants on its part to

be observed and performed, and shall re-
imburse the State for any reasonable
attorney's fees and ‘'or other costs incurred
in connection therewith.

Ilikai shall, not commit or suffer any act
or neglect whereby said right-of-way, pedes-
trian ramp, and overpasses mentioned in
paragraph 4, hereinabove, including improve-
ments thereon, shall become subject to any
attachment, lien, charge or encumbrance
whatsoever, and shall indemnify and hold

the State harmless from all such liens,




charges and encumbrances and all expens2s
resulting therefrom, including reasonable
attorney's fees; provided, however, that in
the event that subordination of the State's
interests in the structures constructed
pursuant to paragraph 4 hereinabove is re-
quired by any lending institution financing
their construction, the State hereby agrees
and consents to said subordination; provided,
further, that in any event, said structures
shall be used only for pedestrian traffic and
shall be forever open to the use of the public.
In case the State shall, without any fault, be
made a party to any litigation commenced by or
against Ilikai, in connection with said per-
petual overhead easement, right-of-way, pedes-
trian ramp, and overpasses, mentioned in
paragraphs 2, 3, and 4 hereinabove, Ilikai
shall pay all costs and reasonable attorney's
fees incurred by or imposed on the State and
shall also pay all costs and reasonable
attorney's fees which may be incurred or

paid by the State in enforcing the covenants
herein.

Ilikai shall not, without the consent in
writing of the State, assign or mortgage

any interest in said right-of-way, pedes-
trian ramp, and overpasses mentioned in
paragraph 4 hereinabove; provided, however,
that the State shall not unreasonably

withhold such consent and shall not
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require the payment of any money for giving

such consent, other than a reasonable charge

for the processing of an application for and

preparation of the form of consent; provided,

however, that consent is not required in the

situation consented to in paragraph 4(f)

herein.

Tlikai shall procure at its own cost and ex-

pense and keep in force a policy or policies

of comprehensive general liability insurance

in form and with such insurance company oOr

companies as shall be satisfactory to the

State, with minimum limits of not less than

$200,000 for injury to one person and not

less than $500,000 for injury to more than

one person, and not less than $25,000 against

the claim of third persons for property damages,

a copy of said policy or policies to be de-

posited with the State.

8. TIlikai hereby agrees to the relinquishment of
the accessfrights to Lot 24 of Land Court Consolidation No. 32
mentioned in the Agreement between the Territory of Hawaii
and Ala Moana Properties, Ltd., of April 30, 1956.
9. TIlikai further agrees that the State shall be

granted without cost any excess fill from any construction
on the land described in the first "WHEREAS" paragraph herein-
above, as and when available, immediately upon excavation for
the purpose of widening that portion of the Harbor Road ad-
joining the above described premises of Hawaiian Dredging and

Ilikai or for such other purpose as the State may require for
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the development of Ala Wai Harbor; provided, however, that if

such fill is not accepted by the State, as and when available,
immediately upon excavation, Ilikai shall deal with said fill

as it sees fit in its sole discretion. The cost of transport-
ing said fill away from the place of excavation for the above

stated purposes shall be the responsibility of the State.

10. The foregoing agreement shall be subject to
Ilikai obtaining a building permit for construction of the
Ilikai Apartments and obtaining a formal commitment of finan-
cing for construction of said apartments. Ilikai represents
that financing is presently being formalized.

11. Within a reasonable time after the execution of
this agreement and procurement of a building permit and finan-
cing as provided in paragraph 10 hereinabove, Hawaiian Dredg-
ing and Ilikai shall execute, in form acceptable for filing
in the Office of the Assistant Registrar of the Land Court
of the State of Hawaii, a deed to the property referred to
in paragraph 1 hereinabove to the State, all without cost to
the State, reserving, however, unto Ilikai the rights described
in paragraphs 2 and 3 hereinabove.

12. Within a reasonable time after the execution of
this agreement and procurement of a building permit and finan-
cing as provided in paragraph 10 hereinabove, the State shall
execute, in form acceptable for filing in the Office of said
Assistant Registrar, the relinquishment and waiver of the
State's right to institute and proceed with eminent domain,
as stated in paragraph 5 hereinabove, as consideration for
the conveyance described in paragraph 1 hereinabove and the
construction of the structures mentioned in paragraph 4
hereinabove.

13. The parties hereto shall do any and all acts and




shall deliver any and all documents and papers necessary to
effectuate the terms and covenants of this agreement.

14. The term "Hawaiian Dredging" whenever and wherever
used herein, shall mean Hawaiian Dredging & Construction Co.,
Ltd., its successors and assigns; the term "Ilikai" whenever
and wherever used herein, shall mean Ilikai, Incorporated, its
successors and assigns; and the term "State" whenever and where-
ever used herein shall mean the State of Hawaii and any politi-
cal subdivision, agency, department, instrumentality, or offi-
cer thereof.

IN WITNSSS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above
written.

STATE OF HAWAIXI

BY ITS DZPARTMENT OF TRANSPORTA-
TION

By:

Its Director

BY ITS BOARD OF LAND AND NATURAL
RESCURCES

By:

Its Chairman
As authorized to sign by the
Board of Land and Natural Re-
sources in its Resolution of
May 19, 1960.

HAWAIIAN DREDGING & CONSTRUCTION
CO., LTD.

By:

Its
And By::

Its

ILIKAI, INCORPORATED

By:

Its

And By:

Its




APPROVED AS TO FORM:

Attorney General

STATE OF HAWAII

CITY AND COUNTY OF HONOLULU

on this day of , 19__, before
me appeared
to me personally known, who, being by me sworn, did say that
they are the
respectively of HAWAIIAN DREDGING & CONSTRUCTION CO., LTD.,
and that the seal affixed to the foregoing instrument is the
corporate seal of said corporation and that said instrument
was signed and sealed in behalf of said corporation by author-
ity of its Board of Directors, and the said
acknowledged said instrument
to be the free act and deed of said corporation.

Notary Public, Judicial
Circuit, State of Hawaii
My commission expires:

STATE OF HAWAIL ) es
CITY AND COUNTY OF HONOLULU ) :

On this day of , 19__, before
me appeared
to me personally known, who, being by me duly sworn, did say
that they are the
respectively of ILIKAI, INCORPORATZD, and that the seal af-
fixed to the foregoing instrument is the corporate seal of said
corporation and that said instrument was signed and sealed in
behalf of said corporation by authority of its Board of Di-
rectors, and the said

acknowledged said instrument to be
the free act and deed of said corporation.

Notary Public, Judicial
Circuit, State of Hawaiil
My commission expires:




SENATE CONCURRENT RESOLUTION NO, 33
Budget Session of 1960, lst Legislatnre, State of Hawaii
RIGHT OF WAY FOR VEHICULAR AND PEDZISTRIAN INGRESS

AND SGRESS CONNZCTING ALA MOANA BOULEVARD WITH
DUKE KAHANAMOKU BEACH AND ALA WAI BOAT HARBOR

.« .*B3 IT FURTHER RESOLVED that concurrently with,
but not as a condition precedent to, the institution of said
eminent domain proceedings, the Attorney General be and he
hereby is directed to study the series of transactions between
the Territory of Hawaii and said Ala Moana Properties, Ltd.,
and its predecessor in interest, the Hobron Land Trust, includ-
ing that certain Agreement dated April 30, 1956, and that cer-
tain Indenture and Deed dated December 20, 1956, and the land
court proceedings relating thereto, with a view toward deter-
mining the legality of the same, and, should said transactions
be determined to be void or voidable and to support a claim of
title by the State in and to any or all lands in the vicinity
of Duke Kahanamoku Beach and Ala Wai Boat Harbor, including
the lots identified hereinabove and all lands required for the
rights of way aforesaid, to file, institute, commence and
prosecute such collateral, independent or additional proceed-
ings as may be necessary or desirable to establish such title
in said State and to make appropriate claim in said eminent
domain proceedings to any monies which may have theretofore
been deposited in court under an order of possession as shall
be representative of the interest of the State in and to the
lands subject to said order of possession; and said Attorney
General shall within ten days next following the commencement
of the general session of 1961 report to this Honorable Body
respecting his actions taken hereunder;...

* For full text of the resolution, see report by the Director
of Transportation on the same resolution.
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This is in answer to Senate Concurrent Resolution
No. 33 of the First State Legislature of the State of Hawaii
1960, Budget Session, which directs the Attorney General to
study the legality of the transactions between the Territory
of Hawaii and the Ala Moana Properties, Ltd., and its predeces~
sor in interest, the Hobron Land Trust, in the vicinity of the
Ala Wai Yacht Harbor.

In order to fully understand the transactions which
occurred in the area under discussion and the legal problems
presented, it is necessary to begin this discussion from Act
273, Session Laws of Hawaii 1927.

The purpose of Act 273, was to develop, preserve, and
beautify Waikiki beach for the best interests of the people in
Hawaii. In essence, it contained an appropriation of funds and
an authorization to the Board of Harbor Commissioners to accom-
plish this task.

The legislative authority in Act 273 specifically pro-
vided for the development of a beach "shoreward" of the high
water mark. There was no power granted to the Board of Harbor
Commissioners to surrender tidelands to private parties.

On October 19, 1928, the Territory, under the author-
ity vested by Act 273, and the Waikiki Beach property owners
entered into an agreement called the Waikiki Agreement, which
is recorded in the Bureau of Conveyances in Boox 1047, pages
176-202. 1In this o3jreement, the Territory agreed, in return
for the surrender of littoral rights, to construct a beach 75
feet "shoreward" from mean high water mark.

About a week later, on October 27, 1928, President
Calvin Coolidge transferred for "public purposes" the title
of the submerged lands (from about the Elks Club to about the
Ala Wai Canal) to the Territory by authority vested in him
under section 91 of the Hawaiian Organic Act, as amended, the
same being section 7 of 36 Statutes~At-Large 443, 447.

On February 27, 1934, the Territory conveyed 7.93
acres of the tidelands transferred by the above-mentioned
proclamation to the Hobron Land Trust in return for parcels
of land in the adjacent areas, including the sole parcel of
private land then remaining in the Ala Moana Park. This con-
veyance of the tideland was encumbered with the condition that
the grantee fill the tideland to certain specifications and

the reservation to the public of a 75-foot public beach ease-
nent.
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After the grantee complied with the said conditions,
the subject tidelands were registered in Land Court Application
No. 1092. Although there may have been a serious question to
the validity of the conveyance of the tidelands, the subsequent
registration in the Land Court estops the state from attempting
to recover the subject tidelands today.

The sovereign immunity of the Territory to the decrees
of the Land Court was and still is specifically waived. Section
3228, Chapter 186, Revised Laws of Hawaii 1925, reads in part
as follows:

"Bvery decree of registration of absolute
title shall bind the land, and quiet title thereto,
subject only to the exceptions stated in the fol-
lowing section. It shall be conclusive upon and
against all persons, including the Territory, whether
mentioned by name in the general description 'to
whom it may concern'." (Underscoring supplied.)

As a result of the registration of the subject land,
in accordance with the law, the Territory is specifically pre-
cluded from contesting the validity of the applicant’'s title
to the subject filled land.

In the aforesaid Agreement of February 27, 1934 be-
tween the Bishop Trust Co., Ltd., Trustee for the Hobron Land
Trust, and the Territory, the only property the Territory pur-
ported to convey to the Trustee of the Hobron Land Trust was
the tideland.

Hdowever, in the Agreement of April 30, 1956, and the
Indenture and Deed of December 20, 1956, between the Terrxitory
and Ala Moana Properties, Limited, the successor in title to
the Hobron Land Trust, the Territory conveyed, as part of the
exchange, land which was not a part of the tideland in the 1934
agreement, i.e., Lot 5-C-1-B-l.

This land, Lot 5-C-1-B-l, comes under the area of
public lands as defined in section 73(3) of the Organic Act
which reads in part as follows:

"(3) The term public lands includes all
lands in the Territory of Hawaii...acquired
by the government...by...exchange."
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The Agreement and Indenture and Deed of 1956 were
consummated under the authority of section 4535 of the Revised
Laws of dawaii 1945, "and other pertinernt provisions of law
hereunto enabling." Section 4535 provides for the quitclaim
by the Territory by way of compromise or by exchange, without
resorting to auction, but it does not say that Land Board ap-
proval is not necessary.

The question here is whether section 4535 meant that
a conveyance under that section could be made without Land Board
approval.

Section 73(1) of the Organic Act, the same being sec-
tion 4533 of the Revised Laws of Hawaii 1945, required the ap-
proval of two-thirds of the membership of the Land Board in ALL
exchanges. The applicable portion of section 73(1) reads as
follows:

"That no exchange of Government lands shall
hereafter be made without the approval of
two-thirds of the members of said board..."

Section 73(l) is a part of the Organic Act, whereas,
section 4535 is not. Upon its enactment, the Organic Act be-
came the basis of the laws under which the Territory was to
operate. The Organic Act overrode any conflicting law of the
Kingdom of Hawaii or the Republic of Hawaii. This is clearly
stated in section 73/c) of the Organic Act, which reads in
part as follows:

"(c¢) The laws of Hawaii relating to public
lands..., except as changed by this Act, shall
continue in force and until Congress shall
otherwise provide." (Underscoring supplied.)

Thus, by section 73(1l) Congress provided "otherwise" and
changed section 4535. If section 4535 did not require Land
Board approval prior to the Organic Act, once section 73(1)
came into existence, ALL exchanges of public lands required
Land Board approval.

However, notwithstanding the possible invalidity
of the exchange is to Lot 5-C-1-B-1, the 75-foot public beach
easement reserved in the 1934 exchange was extinguished by a
decree in Land Court Consolidation No. 32. There seems to be
a question whether Lot 5-C-1-B-1 and the Lot 4 easement below
were really registered by Land Court Consolidation No. 64 be-
cause of the lack of a proper hearing and decree.
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In the light of the negotiations being conducted at
this time by the Director of Transportation under the authority
vested in him by the same resolution, S C.R. No. 33, the ques-
tion of title to these two lots may become moot because there
is a good likelihood that the State would receive from the
present interest holders a roadway about 60 feet wide in the
same general area as Lot 5-C-1-B-1 and Lot 4, both of which
are only small ten-foot wide parcels.

This office, therefore, feels it is premature to
initiate any proceedings to recover any rights we may have in
these two lots before the Director of Transportation has had
an opportunity to settle the problem of access. This office
is working in close harmony with the Director on this task of
providing adequate access to the Ala Wai Yacht Harbor and the
Duke Kahanamoku Beach areas.
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FIRST LEGISLATURE, 196_©_
STATE OF HAWAII
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WHEREAS, the State of Hawall and {1ts predecessor in interest,
the Territory of Hawaii, have expended large sums of money to
create and maintain Duke Kahanamoku Beach and the adjacent Ala
Wal Boat Harbor; and

WHEREAS, the Board of Harbor Commissioners is seekling an
appropriation of several million dollars to enlarge such Boat

Harbor; and

WHEREAS, Act 150, S. L. 1957, appropriated 490,000 out of .
bond funds for a roadway to such Beach and Harbor but such moneys
have not been expended and no allocation out of bond sales has
been made therefor; and

WHER©AS, saild Beach and Boat Harbor are extensively used by
the citizens of the State and comprise a major recreation facility
on the Island of Oshu; and

WHEREAS, no adequate public access right of way to said
Beach and Boat Harbor is owned by the State, and the relief
service road to said facilities over adjacent private land will
shortly be closed by pending real estate developments; and

WHEREAS, it is imperative and in the public interest that
an adequate means of access to said public facilities be had and
maintained at all times; now, therefore,

BE IT RESOLVED by the House of Representatives of the First
Legislature of the State of Hawail that the Board of Harbor Comm-
i1ssioners, the Commissioner of Public Lands and the State Planning
Director and the Planning Director of the City and County of Hono-
1ulu be and they are hereby respectfully requested to report to
this Honorable Body within five (5) days of the adoption hereof
respecting (a) the status of all lands comprising Duke Kahanamoku
Beach and the Ala Wail Boat Harbor and all present means of 1ngress
and egress thereto, (b) whether such present means of ingress and
egress 18 adequate, and if not what plans have been or are being
made for an adequate means of ingress and egress, and the urgency,
if any, of putting such plans into effect, and (c¢) whether sald
plans contemplate acquisition of land from private owners and, 1if
so, the method and means of financing sald acquisition,
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BE IT FURTHER RESOLVED that duly certified covles of this
resolution be forwarded to the Board of Harbor Commissioners,

the Commissioner of Public Lands, the State Planning Director
and the Planning Director of the City and County of Honolulu.

OFFERED BY M OWK

DATE : MAR 11 1960




STATE OF HAWAII
Department of the Attorney General
Honolulu

March 31, 1960

Honorable David C. McClung, Chairman
House Committee on Lands

First Legislature, 1960

Iolani Palace, Honolulu, Hawaii

Dear Sir:

The following information is supplied in reference
to the oral requests at the hearing before your committee on
Thursday, March 24, 1960, at the House Chambers.

(3)

Bouse Resolution No. 62, Firast Stale
Legislature, State of Hawail

The Attorney General's Department subidts herewith
a compilation of facts and a set of maps copied Yrom the records
of the Attorney General's Department and the Office of the Cem-
missioner of Public Lands relative to the Duke Kahanamoku Beach
area in compliance with your oral request at the %ouse Lands

committee hearing of March 24, 1960.
A. TIDELANDS

The tidelands within specified areas from the mouth
of the Ala Wai Canal to the Elks Club were transfe:red to the
Territory by Proclamation of the President of the Luited States,
dated October 27, 1928, for the improvement of the i=ach area.

B. UPLAND OW3

It appears from the recordsthat prior to Marxch 1, 1934,
the Hobron Laad Trust, Bishop Trust Co., Ltd., Trustee, owned
the land in fece simple makai of Ala Moana Boulevard to highwater
mark, between Lot X and lot Y shown on Map "A" with three (3)
exceptions:

1. A 10-foot "public right-of-way and other public
uses" designated as 5-C~1-B on Map "B® from Ala
Moana Boulevard to highwater mark.




Honorable David C. McClung -2 March 31, 1960

2. A public right-of-way waikiki of Lot 5-C-2,
on Map “B", the width of which is about ten
(10) feet in most areas, from Ala Moana
Boulevard to highwater mark.

A ten-foot easement for a 4-foot concrete box
culvert for storm drain from the last mentioned
(2 above) easement extending seaward, shown on
Map "B" as Easement "A".

C. AL:E MOANA PARK AFFRCTS TRANSFER OF TIDELAND

The Hobron Land Trust owned a parcel of land, called
Lot 2, withia Ala Moana Park. Said Lot 2 was the only private
parcel of land in the park. The City and County of Honolulu
Park:; Board approved and requested the Governor to acquire Lot
2. ({Letter dated December 22, 1932 from Lester McCoy, Chairman,
Pavis Board to Governor Judd).

In the letter of June 7, 1933, to the Governor from
C. T. Bailey, the then Commissioner of Public Lands, stated that:
() - the tidelands conveyed by President's Proclamation of October
7, 1928, was under the jurisdiction of the Harbor Board; and (2)
-ecommended condemnation because of the economic situation.

{Letter of June 9, 1933 to Commissioner of Public Lands from
Sovernor's Office.)

Because condemnation was not feasible at that time,
the Parks Board sponsored an exchange of Iot 2 for 5.4 acres,
later changed to 7.93 acres, of tidelands adjacent to the beach
property of the Hobron Land Trust, wvhich exchange was approved

by the Parks Board, Land Board, and the Board of Harbor Commis-
sioners.

On February 27, 1934, the Territoxry entered into an
exchange agreement (the following descriptions of the land are
designated in Map "B") with the Hobron Land Trust, whereby the
Hobron Land Truat granted Lot 2 (within Ala Moana Park) and
Lots 4~B (mauka of Ala Moana Blvd.), 5-A-1, 5~C-1-B, 5-C-2,
and 6-B for public right-of-way and other public uses to the .
Tercitory, and the Territory granted in exchange 7.93 acres of
tidz2lands extending seaward from Lots 5~A-2, 5-B, 5-C=l-A,
5-3-1-B, 5=C-1-C, and 5~C-2, excepting and reserving the follow-
ing perpetual easementsz: (1) Easement "A", a ten-foot easement
for the four-foot concrete box culvert for storm drainage, (2)
Tapsement "B", a perpetual ten-foot easement to the sea, southerly
{or makai) from Lot 5~C-2 for a public right-of-way, (3) Ease-
ment "C", a perpetual easement for a public beach extending 75
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feet back from edge of deep water channel and (4) Easement
"D", a perpetual easement ten feet wide southerly from the
makai boundary of Lot 5-C-1-B (owner-Territory) to deep water.

The Hobron Land Trust covenanted in the agreement to
£111 the 7.93 acres of land within four years and develcp and
construct a beach equal in grade and slope to the beach at Ala
Moana Park.

In Januaxy of 1954, Mr. Ben Rush of the Board of Harbor
Commissioners stated in his reply to a letter from Miss Ashford,
Commissioner of Public Lands, in effect that the conditions above-
mentiocned were fulfilled, but due to the washing of the waves."...
it was impossible for a beach to form..."” and the location was
undesirable for swimming purposes because of pollution from the
Ala Wai Canal. : _ .

According to a memorandum of E. W. Sutton, Vice Pre-~
sident, Bishop Trust Co., Trustee of Hobron Land Trust, the rights-
of-way to be granted, and which were granted, by the above deed
of February 27, 1934, were understoocd to be for pedestrian traffic
"and not for vehicular traffic”. However, this restriction was
not inserted in the deed.

As a result of the above deed, there was access to the
beach (1) through Lot "X®, (2) through Lot 5-C-1-B, and (3) a
20 feet passage way through combined Lot 5-C-2 and Lot "Y", a
public right~of-way.

(Between the exchange of February 27, 1934 in (C) above
and the exchange consumaated on April 30, 1956 below in (¥), there
were several proposals made for the extinguishment of Lot 5-C-1-B
and the easements extending to the sea from the southerly boundary
of Lot 5-C-1-B. These propcsals were never effected. They are
listed in Schedule B as appendages 1 and 2).

D. CONDEMNATION BY C AND COUNTY OF S S5=h~2-A S5=A=2~B-
FOR PARK PURPOSES

There is in the files of the Office of the Commissioner
of Public Lands, a Judgment and Decree of Condemnation of Law
15202 whereby the City and County of Honolulu acquir ed Lots 5-A-
2~-A and 5-A-2-B-1 of Map “C" in 1937 for park purposes. This
matter was registered as Document No. 39736 in the Office of the
Deputy Registrar of the Land Court on which Certificate of Title
No. 16,754 was issued to the City.
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E. LATEST AGREEMENT AND DEED IN THE RECORDS

Oon April 30, 1956, an agreement of which, the lands
referred to are designated in Map "C"”, was entered between
the Territoxy (signed by the Governor, Commissioner of Public
Lands, and the Harbor Board) and Ala Moana Properties, Ltd.,
whereby Ala Moana agreed to convey in fee simple the 75-foot
sea frontage makal of lots 5-A~2-B and 5-B-2, and a 35- foot
sea frontage along Lots 1-B, 3, 5, 10, 20, and 21 in exchange
for Lot 5~C-1-~B and the easements over Lots 3 and 4 from the
Texritory.

The Indenture and Deed was executed on December 20,
1956. ’

The "WHERBAS" clauses in the Agreement show that there
was a controversy as to vhether the 75-foot easement for a public.
beach bordering the shore was abandoned by the State by the erec-
tion of certain improvements. If this Agreement was not made,
the State could have possibly lost the 75-foot easement in the
resulting lozs of a substantial value of any easement or right-~
of-way to the sea.

F. ALA WAI BOAT HARBOR

The 75-foot and 35-foot wide shoreline were set aside
on July 13, 1957, Governcr's Executive Order No. 1795 to the
Harbor Board with the other areas comprising the present Ala
Wal Boat Harbor.

(

G. CONCLUSION

In summary, the present status of the ownership by
the State of Eawali of the land concerned appears from the
recorcs to be as follows:

(1) The area fronting the Ala Wai Canal makai of the
subject land belongs to the State. (Lot X of Map "B").

{2) There was a successful suit to condemn the Lots
5-A-2~-A and 5~2A-2-B-1 in 1937 by the City and
County of Honolulu.

On the waikiki end of the land concerned, the State
owns the following: (1) Lot 6-B; (2) Lot 5~C-2;
(3) an easement 10 feet wide to the sea from the
southerly boundary of Lot 5-C-2 to the sea; and

(4) an easement 10 feet wide, waikiki of Lot 5-C-2,
from Ala Mcana Boulevard to the shore designated
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merely as a "public right-of-way”. The
existence of the easement of the City and
County concrete culvert beginning from about
the waikiki end of Lot 5-C-2 is uncertain by

a perusal of the records.

The State owns in fee simple Lot 23 (75-foot
sea frontage) and Lot 25 (35-foot sea frontage)
subject to certain restrictions as stated in the
Deed of December 20, 1956.

This report is merely a cursory glance of the facts
contained in the recoxrds of the Department of the Attorney
General and the Office of the Commissioner of Public Lands.

The information contained herein should help you in
answering the questions posed at the Lands Committee hearing.
The actual reason why the agreements were made can only be
answered by the persons who participated in the transactions,
since the records do not always contain the complete explanations.
The author has included as much of the appropriate explanations
as could be found in the records in this report.

Z0
Deputy Attorney General

APPROVED: CH 31, 1960

$a3%

SHIRO IWA
Attorney General

KRO:bys




SCHEDULE A

LAND STATUS BEFORE 1934

STATUS OF LAND AFTER FEBRUARY 27, 1934 EXCHANGE
STATUS OF LAND AFTER CONDEMNATION BY CITY AND COUNTY
ANDL EXCHANGE OF APRIL 30, 1956

LANDS OWNED BY STATE OF HAWAII AND EASEMENTS FOR

i
PUBLIC RIGHTS~OF-WAY




SCHEDULE B

FIRST BISHOP TRUST PROPOSAL for Lot 5-C-1-B-~1 and

EASEMENT over lot 4.

SECOND BISHOP TRUST PROFOSAL for Lot 5-C-1-B-~1 and

EASEMENT over Lot 4.




SCHEDULE B

FIRST EXCHANGE PROPOSAL FOR EXTINGUISHMENT OF CENTRAL EASEMENT

Cn October 30, 1946, Bishop Trust reguested in & letter
tc the Commissioner of Public Lands, an exchange, the terms of
which to be az follows:

Terxitory to Hobron Land Trust:
1. Fee simple title to Lot 5-C-1~B, Map "B";
2. Surrender easements over Easement "D", Map "B7.
gggggg_pand Trust to Territory:
1. Fee simple to six feet wide strip of land running
. from Ala Moana Boulevard to shore on the Ewa side
of Lot 5~C-2 in Map “B":
2. Extension of Lot 5-C-2 in Map “B", to shore.
An appraisal was conducted which resuited in the “value

difference in favor of the Territory of Hawaii, $2,345.87%. (Cer-
tification of Valuation No. 37, dated November 30, 1946).

A, Lester Marks, then Commissioner of Public lands; pro-
posed ancther exchange on January 15, 1947 in view of the fact that
the appraisal reports listed the value of the land of the Territory
as exceeding $5,000 and, therefore, an ensuing exchange would have
been illegal st the time according to the Organic Act. Commissioner
Marks' counter proposal was as follows:

Terxitory tc Hobron:
1. Fee simple title to Lot 5-C-1-~B, on Map "B";

2, PFee simple title to Easewment "D” to the mauka
boundary of Easement "C" on Map "B",

Eobron tc Texrritory:

1. 4.7% feet strip of land;

2, Easewrent "B" in Map “B",

Hobron accepted oun Januvary 16, 1947,




®

The Bishop Trust was inforiced on January 25, 1947
that the Land Roard approvad the exchange subject to resolution
by the Board of Supervisors appxoving the plan.

The City and County Committee on Public Works recommend-
ed that the easement over Lots 3 and 4 (i.e. Easement "B" in Mup
"B"} and fee simple title to Lot 5~C-1-B be kept. {(Committee on
Public Works, Raport No. 683)

SHCOND BISHOP TRUST PROPOSAL FOR LOT 5-C-1-B

Bichcp Trust made a second proposal on November 4, 1953.
Theixr proposal was for the Hobron Land Trust to grant Easement
"D" in Map "B"; in exchange for release of the center Ilot 5~C-1-B
and the easements extending therefrom to the shore by the State.

There ware two widely divergent appraisals made of the
land in the proposzl. There was a Land Board submittal prepared.
Hoted on it in ink is the word “withdrew”,

In December of 1955; Als Moana Propertias, Ltd., replaced
Bobron Land Trust in the negotiation.
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FRANK W. HUSTACE, JR.
ATTORNEY-AT-LAW

547 ALEXANDER YOUNG BUILDING
HONDOLULU 13, HAWALI

March 14, 1960

The Honorable Thomas P. Gill

House of Representatives

The First Legislature of the
State of Hawail

Iolani Palace

Honolulu, Hawaii

Dear Tom:

Enclosed is a copy of the resolution I spoke to you about
on Saturday. It involves the Ala Wai Boat Harbor and Duke
Kahanamoku Beach and the present inadequate means of access.

I turned over the original of this resolution last Friday
to George Koga for introduction. Whether he has introduced it
I do not know. This morning I saw Dave McClung and he will
also look into the matter of whether the resolution has been

introduced. He stated that if it had not been, he would intro-
duce one using the same language.

I don't know whether Ala Moana Properties, Ltd., or its
assignees in interest will be willing to convey an increased
width of right of way without demanding compensation therefor.
I recognize that financing may be a substantial hurdle to ob-
taining a proper sclution, and my suggestion is that a suffi-
ciency of funds already appropriated to the Harbor Board, or
to be appropriated, be earmarked for acquisition purposes and
that the Harbor Board be specifically directed to accomplish
such acquisition. ‘

The present state of the title and sketch showing the right
of way situation is incorporated within a second enclosure hereto.

~

truly yours,

. Hustace, Jr.




RESOLUTION

WHEREAS, the State of Hawaii and its predecessor in
interest, the Territory of Hawaii, have expended large sums
of money to create and maintain Duke Kahansmoku Beach and
the adjacent Ala Wai Boat Harbor; and

WHEREAS, the Board of Harbor Commissioners is seeking
an appropriation of several million dollars to enlarge such
Boat Harbor; and

WHEREAS, Act 150, S. L. 1957, appropriated $90,000 out
of bond funds for a roadway to such Beach and Harbor but such
moneys have ' not been expended and no allocation out of bond
sales has been made therefor; and

WHEREAS, said Beach and Boat Harbor are extensively used
by the citizens of the State and comprise a major recreation
facility on the Island of Oahu; and

WHEREAS, no adequate public access right of way to said

Beach and Boat Harbor is owned by the State, and the relief
sexvice road to said facilities over adjacent private land
will shortly be closed by pending real estate developments;
and

WHEREAS, it is imperative and in the public interest that
an adequate means of access to said public facilities be had
and maintained at all times; now, therefore,

BE IT RESOLVED by the House of Representatives of the
First Legislature of the State of Hawaii that the Board of
Harbor Commissioners, the Commissioner of Public Lands and
the State Planning Director and the Planning Director of the
City and County of Honolulu be and they are hereby respect-
fully requested to report to this Honorable Body within five
(5) days of the adoption hereof respecting (a) the status of
all lands comprising Duke Kahanamoku Beach and the Ala Wai
Boat Harbor and all present means of ingress and egress there-
to, (b) whether such present means of ingress and egress is
adequate, and if not what plans have been or are being made
for an adequate means of ingress and egress, and the urgency,
if any, of putting such plans into effect, and (c) whether
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saild plans contemplate acquisition of land from private owners
and, if so, the method and means of financing said acquisitionm.

BE IT FURTHER RESOLVED that duly certified copies of this
resolution be forwarded to the Board of Harbor Commissioners,
the Comuissioner of Public Lands, the State Planning Director
and the Planning Director of the City and County of Honolulu.

OFFERED BY:

i




Pursuant to your oral request of yesterday respecting the
statug of land abutting the wailkikian Hotel and the rights, if
any, of Ala Moans Properties, Limited, to an exclusive right
of way to Duke Kahanamoku Beach (a public beach), pleaase be ad-
vised that following a search of the records and files of the
State Land Office and that of the Assistant Registrar of the
Land Court, including a study of the record of events leading
up to and culminating in an agreement dated April 30, 1956 be-
tween tha Territory of Hawaii and Ala Moana Properties, Lim-
ited, followed by an Indenture and Deed dated December 20,
1956 recorded with the Assistant Registrar as Document No.
196554, 1 sam of the opinion, and I 80 advise, that Ala Moans
Praoperties, Limited, has no such exclusive right of way.

Your attention is invited to the attached sketch (not to
scale) which shows the several parcels of land involved. You
willi note that there is & strip of unregisterec land 10 feet
wide, owned by the State, which acts aa a huffer between the
Waikikian Hotel and the Dillingham properties {Ala Moana Prop-
erties, Limited). There {5 no record of the State granting
rights over this strip to any one. The land involved is 'pub-
lic iand” and is under the jurisdiction of the Commissioner of
Fubiic Lands. No executive order exists ir favor of the Board
of Harbor Commissioners.

For your information lots 2, 3, & and 5 though owned by
Ala Moana Properties, Limited, sre subject to a perpetual ease-
ment in favor of the State for a public right of way. There has
teen no agsigmuent of this right of way by the State, in whols
or in part, to anyone. Lot 3 is also sublect te a bhox culvert
in favor ot the City and {(ounty of Honolulu.

Lots 23 aud 25 are subject to a non-exclusive easement of
access 'into, out of and along sald lots” io faver of lot 1




and title to Lot 2S (8 vesres In the State "mo long as sa{”
$7es be used lor the purposes of public recrsatioe and/ oy »
roadwey'’ . Lot 25 is also subject to the conditions of Docu-
ment No. 196554, the pertinent provigions thereocf insofar ss
the same relate to Lot 25 restrict use of the water front to
boating activities and govern the kind and nature of structures
which may be erected on the water front and seaward of Lot 25.

There has been no apparent nor declared breach of these condi-
tions.

‘Trusting the foregoing answers your inquiry, T remain,

Very rruly vours
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