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SUMMARY
The Federal Government has a trust relationship to Native
Hawaiians. The relationship is premised on the course of dealings of
the United States and its citizens with Native Hawaiians and their
government, the explicit recognition of the relationship by the
United States Congress in establishing the Native Hawaiian Home Lands
Commission, and the recognition by the federal courts of the
relationship. While most commentators agree that a trust relationship
exists, there is little agreement as.to the exact nature of any
obligations that may be £mplicit in acknowledging such a
relationship. It is probable that unless Hawaiian Native issues are
addressed on a more comprehensive basis, such as they have been to
some extent for many Indians and Alaskan Natives, the extent of the
trust relationship for Native Hawaiians will remain unsettled. What
is clear, however, is that_Congress does possess the authority,
pursuant to the Federal -Native Hawaiian relationship to enact
legislation that is rationallyhrelated to the purposes of the trust

relationship -- to legislate for the benefit of native Hawaiians.
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THE HAWAITAN QUESTION

The issue of the nature of the Federal-Hawaiian Native
relationship usually arises in the context of whether the
relationship is such that it justifies the provision of social
services to Native Hawaiians. The question has sometimes been
phrased as whether Native Hawaiians are "Indians" for the purposes of
the Federal trust relationship, and whether therefore they can be
included within any of the various programs that have been developed
for Indians. While a number of legal arguments can be constructed to
address the question of whether Native Hawaiians are legally the same
as Indiansl; these formulations do not clearly address the
underlying issues. When Congress has determined that a trust
relationship exists for an "indigenous group" within its political
boundaries, Congress has the authority and the power to determine the
perimeters of the social service aspect of that relationship.

Whether services for Native Hawaiians should be identical to Indian
services, provided through the same delivery systems, or different
delivery systems, or a mix thereof,'become policy issues. Issues
that most likely will be influenced by the particular needs being
addressed and the determination of the most effective delivery
mechanisms that can be utilized to meet those needs. The key question
is therefore - is there a identifiable Federal-Native Hawaiian
relationship.

In addressing the above question it is helpful to review the
Federal-Indian relationship and how it relates to the provision of
social services. Much of the relevant law and underlying concepts

concerning trust relations were formed to justify land transactions
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between Indian tribes first with the colonial European powers, then
with the colonies, and finally with the United States. There are
functional and legal analogies to be drawn between the Indian
experience in North America, and the Native Hawaiian experience in
dealings with the Western Colonial powers, the Republic of Hawaii,
and the United States. The analogies are striking. What is also
striking is the similarity of consequences. Both Indians and
Hawaiians were left with a fraction of their original lands, and with

severe social and economic consequences.

SERVICES AND THE FEDERAL-INDIAN RELATIONSHIP

A key concept of the Federal-Indian Relationship is the Federal
trust responsibility. Chief Justice John Marshall in two related

cases, Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831), and

Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), described Indian

tribes as "domestic dependent nations" and characterized the
relationship of the United States to the Indian tribes as one that

"

"resembles that of a ward to his guardian." The responsibility to
deal with Indians was constitutionally assigned to the Federal
Government. This responsibility has become universally known as "the
trust relationship." It is important to note that the responsibility
has never been fully defined. Because a concrete definition of the
trust responsibility might fail to take into account changing
conditions and changing needs, the relationship can be described but
not defined with any exactness. Indian people tend to define the
trust as the responsibility that_ the Federal Government assumes from

the operation of International law, the constitution, treaties and

practice for the property and the well-being of Indian people.2
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There are both mandatory and permissive aspects of the trust
relationship. Because of the Federal-Indian relationship, the U.S.
must exercise certain fiduciary standards with respect to Indian
property. The existence of the relationship is also the basis for
the provision of services that are not necessarily mandatory. The
difference between what is a trust right and what is a trust-based
service, often the subject of hard fought political and legal
battles, is only occasionally a key issue in the actual delivery of
services. 3 In what can be labeled the "trust mandated" or trust
right situation, the beneficiaries can hold the trustee accountable,
either in terms of monetary damages or equitable enforcement. In
what can be termed the trust-based situation, Congress can provide
distinct services to Indians; services that are insulated from
challenge under the equal protection standards of the fourteenth
amendment and similar standards incorporated in the fifth amendment
to the Constitution. 4 Although Indians may not be able to require
the United States to maintain a particular service or to provide
damages for its withdrawal, in the trust-based situation, the
existence of the trust does require that certain due process
procedures be followed with respect to those services.?

Indian people tend to argue that many of the social services that
are provided, such as health and education, are services mandated by
the trust responsibility. The Executive Branch often argues that
most Indian services are at best premised on the trust responsibility

but are not required(trust-based). It argues that only services
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associated with trust property are the "true" trust services.
Congress which constitutionally has the power to determine the extent
of the trust, generally avoids the issue of determining whether any
particular service is required by the trust relationship. 5 These
issues are only infrequently addressed by the Courts, and when they
are, they come up in unique factual situations, so that the issue of
what services are trust rights or simply trust based is likely to

remain unsettled. However, it is clear under Morton v. Mancari that

in order for a program to exist it need only be rationally tied to
United States' trust obligation.

There is a third class of services to which Indian tribes and
people have access. These generally are services that are created by
Congress to meet a defined social need and Indians are included as
one of the many beneficiary groups. Althdugh the trust relationship
provides the basis for defining Indians as an eligible class in the
general legislation, analytically such programs are neither trust
mandated services, nor strictly speaking services based on the trust
responsibility. .

Unless Congress clearly established that a particular service is
a right under the trust relationship, most federal services provided
to Hawaiian Natives would seem to fall within the other permissible
categories of services.

THE BASIS OF THE FEDERAL -HAWAIIAN NATIVE RELATIONSHIP

Most commentators and courts that have explored the question of
the Federal-Hawaiian Native trust relationship have concluded that -

although the perimeters are not defined, as they are also not defined
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for Indians, such a trust relationship exists.’ It is based on the
dependency of the indigenous Hawaiian Natives, and the recognition by
the United States Congress of that status in the annexation of
Hawaiian Islands, the establishment of the Hawaiian Homes Commission,

and the Hawaiian Admissions (statehood) Act.
Felix Cohen's Handbook on Federal Indian Law 8 is the most
prestigious and comprehensive treatment in the field. The 1982

edition says of Native Hawaiians:

...they are a people indigenous to the United States...however
...they have not been dealt with comprehensively by Congress.

* * * *

...the full extent of the trust obligation owed by the United
States to Native Hawaiians and the manner of its fulfillment has
not been fully defined.9

The Congressional Research Service in response to a request from
Senator Inouye reviewed the question and concluded:

The courts have upheld the power of Congress to single Indians
out for special treatment because of their unique status under
the Constitution and treaties,and have inferred a trusteeship
obligation on the part of the United States toward the aboriginal
people that constitute the original inhabitants of lands now
within the borders of the continental United States. ...The same
reasoning that was used to infer, a trust relationship between the
United States government and the Indian tribes would seem to be
capable of being applied to the relationship with Native
Hawaiians.

Several federal courts and the Supreme Court of Hawaii have had to
address the issue of whether a trust relationship exists and all have
concluded that it does. Perhaps the most misunderstood case in the

area is Keaukaha-Pananewa Community Association v. Hawaiian Homes

Commission,11 known as Keaukaha I. This case considered whether a
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group of Native Hawaiians had standing as private parties to bring
suit in federal court under the Hawaiian Homes Commission Act and/or
the Hawaiian Admissions Act to prevent the Commission from
transferring certain trust lands. Although the Court was clear that
a trust for the benefit of Native Hawaiians had been established by
these Acts, the administration of which was primarily with the state
of Hawaii, the Court determined that a Federal question did not exist
and that state court was the proper forum. In reaching that
conclusion the 9th Circuit stated:

It is clear, however that for all practical purposes these

benefits have lost their federal nature.
It has been suggested that this dicta of the 9th Circuit may be a
barrier to asserting a Federal-Hawaiian Native Trust relationship.

The statement should be understood in the context of Keaukaha I being

a case pertaining to availability of remedies, not a definition of
rights. Rights and remedies do not necessarily run together. It is
quite clear in Indian law that many Indian "rights" have been what
Justice Frankfurter once termed "hoftatory" and required special acts
of Congress to permit vindication of the those rights.l3 The fact
that a number of Indian rights currently require remedies in State
forums rather than Federal forums does not convert the Federal Indian
right into a State right.14 A more recent case covering the
identical underlying factual issues and parties, known as Keaukaha
2115 determined that Native Hawaiians had a federal right

enforceable under the 42 U.S. C. 1983, a reconstruction era civil

rights statute. This decision should end any confusion,over Hawaiian
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rights that remained under Keaukaha I. Section 1983 actions are

premised on the deprivation under the color of state law of a federal
right. The Federal right required for the application section 1983 is
the finding that the Hawaiian Admissions Act clearly "mandates the
establishment of a trust for the betterment of native Hawaiians."

The Supreme Court of Hawaii in Ahuna v. Department of Hawaiian

Home Lands, 64 Haw. 327, 640 P. 2d 1161 (1982) also has addressed the

issue of Federal-Hawaiian Native Trust relationship in order to
determine the obligations of the the Department of Hawaiian Home
Lands. The Court determined that: 1) the legislative history of the
Hawaiian Homes Commission Act indicates that the United States "stood
in a trusteeship capacity to the aboriginal people" of Hawaii; and 2)
the primary purpose of the Act " was the rehabilitation of native
Hawaiians". The Hawaiian Supreme Court then utilized Federal-Indian
law to determine the state agency's fiduciary obligation, as the
instrumentality for effectuating the Federal purpose.

THE HISTORICAL RELATIONSHIP

A review of the history of relations between Hawaiian Natives and
the United States demonstrates that there are significant parallels
to aspects of U.S.-Indian history and gives credence to the
observations of the commentators and the Courts.

It is been estimated that approximately 300,000 native people
occupied the "Sandwich Islands'", as Hawaii was then called when
Western society discovered them in 1778. The indigenous Hawaiians had
a complex political and economic but self-sufficient system in

existence at time of contact. The system has been compared to the
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feudal system of medieval Europe. Private property —--fee simple
title--did not exist. Land occupancy rights ran from greater lords
16

to lesser lords to commoners; obligations ran in reverse order.
Fach island was autonomous until 1810 when Kamehameha I united the
Islands by conquest and negotiation.

Certain similarities to the Indian situation at the time of
discovery are pertinent. Both populations were politically
autonomous, and both populations were self-sufficient in their
traditional economies and life styles. Neither population had a
private property system; but they did however control most, and in
some cases all, of the lands within their political boundaries.

All of these situations wouid change. The various ways that
Indians lands have been alienated from Indian ownership has been
documented in proceedings of the Indian Claims Commission, and other
sources. Interestingly, treaties which have become a major source of
evidence in establishing a trust relationship, were often the
instruments of land loss. The role of the United States in these
transactions was fairly clear, it either directly obtained the Indian
land or failed to proteci the tribes in their land dealings.

The role of the United States in the Hawaiian loss of land was
different in form than in the Indian situation but just as central.
Treaties with the Native Hawaiian government were not land
transactions but were means of assuring commercial access. The first
treaty of peace and friendship proposed in 1826 was not ratified by

the United States.l’/ The first ratified treaty (1849)18 dealt
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with friendship, commerce and navigation. A second treaty was
entered into 1875; dealing with commercial reciprocity.19 A final
treaty, also concerning commercial reciprocity was entered into in
1884 .20 Throughout the 19th century, it would be the American
merchants along with American missionaries who under the auspices of
"civilizing" a system they felt was culturally inferior to their own
would intervene with the military support of the United States
government in internal Hawaiian affairs, beginning with the western
style constitution of 1840 and ending in an insurrection against the
Hawaiian monarchy.

During the first half of the 19th century, the merchants were
supported by their respective Governments (French, British and
American) by the use of naval war ShipSZI. In effect the
Westerners, and eventually the United States, using the threat of
military force reduced the Kingdom of Hawaii to the functional
equivalent of a dependent sovereign —-- a suzerainty.

The influence of the western powers was greatly felt in the land

.

system:

By 1845, the land tenure system could neither maintain itself in
the face of a hostile foreign world or accommodate itself to the
wishes of that world.
A land Commission dominated by Westerners was appointed. It would
oversee the "Great Mahele" ; the end of the traditional Hawaiian land
system and the substitution of a western style system of fee
ownership. Cohen points out that:
By destroying the interlocking communal nature of land tenure its

[the Great Mahele] effect was similar to allotment and
termination acts on the mainland.






























