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Kennedy's Proposals to Protect
Consumer Stir Madison Avenue

New York Times News Service

NEW YORK, N.Y., March 
24 — President Kennedy’s 
program to provide addition
al protection for the con
sumer has aroused skepti
cism in the advertising com
munity. In the opinion of 
many advertising men, the 
consumer is not in need of 
any help from the Govern
ment.

The President’s proposals 
were advanced last week in 
a special message to Con
gress.

The advertising men steer
ed clear of any comment on 
the technical proposals ad
vanced by the President 
dealing with drugs, cosmet
ics, credit and similar is
sues. j
DISPUTES KENNEDY .

What they did criticize, 
however, was the President’s 
establishment of a new Con
sumers’ Advisory Council 
and his general character

ization of the role of adver
tising.

“If the message were tak
en at face value, no man or 
woman could today purchase 
the necessities or pleasures 
of life with confidence or as
surance of satisfaction,” said 
Henry E. Abt, president of 
the Brand Names Founda
tion, Incorporated.

In his message, the Presi
dent commented: “Consum
er choice is influenced by 
mass advertising utilizing 
highly developed arts of per
suasion.

“The consumer . . . usual
ly does not know how much 
he pays for consumer credit, 
whether one prepared food 
has more nutritional value 
than another, whether the i 
performance of a product | 
will in fact meet his needs 
or whether the ‘large econ
omy size’ is really a bar
gain.”

In the opinion of the ad

vertising men, however, the 
consumer is not in as bad 
shape as the President indi
cated.

Norman H. Strouse, pres
ident of the J. Walter 
Thompson Company, noted 
that the average consumer 
knows full well how to pro
tect his interests.

“Consumers these days 
exhibit remarkable sophisti
cation in the marketplace,” 
said Mr. Strouse. “I have 
much more confidence in 
them than does the Presi
dent.”

Advertising, Strouse not
ed, cannot provide complete 
information about a product, 
“nor do most newspapers or 
magazines provide complete 
information about an event.”

But, based on this infor
mation, on other facts glean
ed from friends and neigh
bors and on trial and error, 
the consumer can make a 
highly intelligent choice of 
products, he said.

Strouse said he had no 
quarrel with many of the

basic ground rules govern
ing advertising today but 
saw a danger in going far 
beyond these rules.

“I believe we must pre
serve the widest latitude of 
individual choice for the con
sumer,” he said.
A similar view was enun
ciated recently by Charles 
H. Brower, president of Bat
ten, Barton, Durstine and 
Osborn, Incorporated, in a 
speech before the National 
Canners Association at 
Miami Beach, Florida.

“The consumer is. not 
nearly as defenseless” as 
some critics might suggest, 
Brower said. “No manufac
turer in his right mind 
would even think of cheat
ing a housewife,” he said, 
because the housewife would 
promptly spread the word to 
her friends and no one 
would buy the product.

Abt of the Brand Names 
Foundation said the Presi
dent’s message would cause 
consumers to distrust the 
business world.



THE ILLINOIS RETAIL INSTALLMENT SALES ACT

53 Nw. Univ, L.R. 137

The primary effect of the Illinois Retail Installment Sales 
Act ’is upon installment sales financing and finance companies, rather 
than installment selling or sellers because installment sales contracts 
are the chief instrument by which consumer purchases are financed and 
because such contracts are generally drafted, acquired (’’discounted”), 
and enforced by *8010$ finance companies****"

Financing is effected in retail installment sales "by the 
finance company's purchase of the credit sale contract from the dealer 
at a discount, the amount of the discount being incorporated in the 
original ’credit sale price* by the dealer."

• •#•••

Some cases have held that even prior to the new acts "that 
dealers acted as agents of finance companies, a relationship inconsis
tent with bona fide purchases by finance companies of executed instal
lment sale contracts" (citing 145 F Supp. 72; 24 F. Supp. 739; 245 
IOWA 326, 373; 62 NW2d 191, 244).

In 1953 a committee of the National Conference of State Small 
Loan Supervisors recommended regulation of all installment sales fin
ancing. "The Committee recommended comprehensive regulation and parti
cularly stressed the following as essential (though controversial) 
features of sound regulation: (1) licensing, (2) limitation of finance 
charges and dealer participation therein, (3) rebate of unearned charge 
on prepayment of contracts, (4) periodic examination of licensees, 
(5) control over tie-in sales of insurance, and (6) stringent penalties 
for violations".

New York’s laws are the most stringent in the field — 
almost completely regulated.

See "The Mechanics of the Installment Credit Sale", 2 Law 
& Contemp. Problems 218.

• • • • * a

Author thinks that provision prohibiting confession of judg
ment" prior to a default" (Sec. 11), is all right, but likes the N.Y. 
law which prohibits confession of judgment before or after default 
better. (See 42 Yale L.J. 526).



not being strict enough. Seems to limit breakdown to insurance "on 
goods" — Life insurance and other types may be sold, but policy need 
not be forwarded. Some companies, in connection with an installment 
sale, have been known to sell a "package" including credit life in
surance, accident and health insurance, a bail bond, a travel emer
gency certificate, towing and labor costs. (Pg. 161; 1957 INS. L.J. 
175). A Maryland report states that it is not rare or unusual for a 
seller to require a buyer to purchase fire and theft, deductible 
collision, public liability and property damage, bail bond insurance, 
towing, ambulance service insurance, life insurance and health and 
accident insurance. The bidder charges for insurance often not the 
seller more than the finance charge.

Section 6 dealing with delinquency charges arises because 
the finance charge is computed on the basis of prompt payment of all 
installments and is a fixed element of the time price. Unlike a per
centage interest charge it does not adjust automatically for late pay
ment of installments.

/Another thinks that the prepayment rebates section is good 
(Sec. 16) and cures a pre-existing evil. However, he doubts if the 
requirement that the Buyer give the Seller 5 days' notice and the 
$10.00 acquisition cost provision are justified. The New Yrk law does 
not have these qualifications.

(SEC. 22-25) "The unregulated power of a holder of a condi
tional installment sale contract or chattel mortgage to repossess the 
goods on the buyer*s default and thus to foreclose the buyer's interest 
herein without judicial process is one of the most drastic examples 
of self-redress sanctioned by law." (Pg. 164-165). The new Act sets 
forth a procedure for repossession "including optional notice of in
tent to repossess, right to cure the default prior to the day set for 
repossession if the notice is given or to redeem within ten (10) days 
after repossession if the notice is not given, resale at the holder's 
option, disposition of resale proceeds, and collection of a deficiency 
after resale. If the buyer has paid at least 80% of the time sales 
price and surrenders the goods in good condition, the holder must either 
retain the goods and release the buyer from further obligation or 
return the goods at his expense and be limited to an action for recovery 
of the balance due. The Act thus ameliorates the rigors of reposses
sion without judicial process primarily by giving the Buyer an op
portunity to cure his default before or within 10 days after repos
session, and thereby retain or regain possession, and preserve his 
interest in the goods".

There is no provision for complusory resale except that 
if there is no sale within a reasonable time the buyer is released 
from further obligation". (Prior law had provided for compulsory re
sale when the buyer has paid at least 50% of the purchase price and had 
failed to redeem).
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SANCTIONS: The following sanctions are prescribed for viola

tions: recovery by the Buyer from the Seller or holder of an amount 
equal to the finance charge or 10% of the cash price if no finance 
charge is specified plus reasonable attorney's fees (Sec. 17); a mis
demeanor penalty consisting of a fine not exceeding $500.00 applicable 
to one who "wilfully and knowingly" violates the Act (Sec. 20); and 
forgeiture of the finance delinquency, collection, or refinancing 
charge by the violator or by any person who "wilfully and knowingly" 
acquires a contract with knowledge of a violation (Sec. 20). In 
addition, a Buyer who has not received delivery of the goods is given 
the right to rescind the contract prior to a receipt of a copy of it 
(Sec. 4). The criminal penalty can be "corrected" by Seller within 
10 days of notice of same, even though deliberately done. The author 
thinks the "knowingly and wilfully" part weakens the law too much and 
that the "correction" of a misdemeanor should not apply to a deliberate 
violation of the law.

The author thinks that civil and criminal court actions are 
not sufficient to enforece the law. "The New York act seeks to meet 
these difficulties by requiring official licensing and supervision 
with special emphasis on the power to revoke licenses for violations. 
The Illinois Act does not have these features". Nor does Hawaii's.

WHAT THE ACT DOES NOT DO:

1. The Act does not limit finance charges, but proceeds upon 
the theory that the mere disclosure of finance and other charges would, 
through competition, eliminate excessive finance charges.

NOTE: The author thinks that the Act should impose ceilings on fi
nance charges.

Indiana A New York do limit finance charges. The Indiana 
Act does so by delegating the function to a Department of Financial 
Institutions. (IND. ANN. STAT., Sec. 58-906, 58-«5, 1951). New York 
has two maximums — one for automobile sales and one for others.

(N.Y. Per. Prop. Laws, Sec. 303, 404). "In New York maximum finance 
charges for automobiles are $7.00, $10.00, and $13.00 per $100.00 per 
yeardepending on the age of the automobile (insurance is held to $7.00 
per $100.00 in all cases); and for other goods are $10.00 per $100.00 
per year on the first $500.00 and $8.00 per $100.00 per year on any 
excess of the 'principal balance', subject to a $10.00 minimum on 
contracts maturing in eight months or less, and a $12.00 minimum on 
contracts having longer maturities." (The $7.00 per $100.00 per annum 
on an installment basis is equivalent to an annual interst rate of 
nearly 14%. The ceiling on finance charges for two and three year 
old cars is $10.00 per $100.00 per annum and on the older cars is 
$13.00. The quivalent annual rate for those older cars is nearly 26%.) 
The ceiling to be established is always a compromise.

2. The Act also falls to control "dealer participation in 
finance charges. This practice is variously known as the kickback,

3
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pack, bonus or dealer1 s rejserve. It arises because finance companies 
in competing for the patronage of retail dealers do so partly by 
offering the dealers a portion of the finance charge. This tends to 
increase finance charges to the extent of the dealer’s secret profit 
and to stifle competition of the basis of the rate of charge. Dealers 
may use the financing services of those finance companies which offer 
the largest’dealer participation’ in finance charges instead of those 
which offer the lowest finance charges. The forces of competition 
are thus made to work in reverse, so far as buyers are concerned”. 
(See 30 IND. L. J. 311; 143 N.E. 2d 824; 46 N.W 2d. 328).

The problem of controlling finance charges, if they are to 
be controlled, also involves control of dealer or finance company 
profits from insurance. Limitations on finance chafges and dealer 
participation therein can be readily evaded by substituting (or adding) 
profits from tie-in sales of insurance. This is made possible in the 
case of the larger finance companies by their control or ownership of 
affiliated insurance companies. Even in the absence of such affiliates, 
the dealer's profits from sales financing can be enhanced through 
sales of cmdit life, accident and health insurance.”

Wisconsin’s Bank Commissioner has issued regulations which 
limit dealer participation in finance charges and defined ’’dealer 
participation to include insurance commissions. The Wisconsin held 
the regulation constitutional (GMAC vs COMM’R., 258 WIS* 56, 45 N.W. 
2d. 83). However, the Wisconsin Legislature later fixed maximum 
finance charges and defined finance charges to exclude insurance and 
took away the Commissioner’s power to limit dealer participation in 
finance charges. Indiana's regulations attempted to control insur
ance profits as an incident of limiting dealer participation in finance 
charges, but their Supreme Court held it unconstitutional. (DEPT, 
of FIN. vs HOLT, 231 Ind. 293, 108 N.E. 2d 629; also see 228 Ind. 397). 
One method of controlling finance charges see ILL. Rev. Stat. C. 74, 
Sec. 31).

Sec. 79 N.E. 2d. 155. ’’Does Section 26 mean that when addi
tions to the contract are made that the seller can consolidate the 
whole thing, including interest on the first sale, and then recompute 
interest? Otherwise it looks like double charges for the unexpired 
period of the refinanced contract.

3. Some finance companies encourage refinancing by baloon 
payments at end of contract.

’’Installment sales contracts or notes evidencing the 
buyer’s obligation are often in negotiable form, with the result that 
the transfer of the contract to the finance company is sometimes, 
though not always, held to bar assertion against the company of the 
buyer’s defenses against the seller. (See 3 Baylor L.J. 106; 53 
HARV. L. R. 1200; 44 ALR 2d. 8). Een though the buyer's defenses may 
not be cut off, the finance company may contend that they are and 
rely on that theory in rebuffing the buyer with the result that he 
can secure redress only by bringing suit.” Section 9-205 of Illinois 
Uniform Commercial Code provides in effect that in the case of con
tracts for the sale of consumer goods an assignee shall be subject
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to the buyer’s defenses against the seller botwithstanding any agree
ment to the contrary or use of a negotiable instrument.

4. Revoking credit charge accounts finance at rates ex
ceeding 7% per annum has increased lately. They do not come within the 
usury laws because they are legally classified as forebearence payments 
rather than finance charge. Contract# of this type"also sometimes 
provide that the Seller may increase the rate at anytime. New York 
law takes care of this problem (N.Y. Per Prop. Law, Sec. 413, as amend, 
by N.Y. Laws 1958, ch. 687). Under this law the maximum service charges 
are 1^ per month on the first $500.00 of outstanding indebtedness 
and 1% per month on any excess. It also permits a flat alternative 
charge of 704 per month.

5. The Act does not provide for Official Supervision and 
Enforcement. It relies upon mild civil and criminal sanctions for 
enforcement. "Aside from the built-in obstacles to the application 
of these sanctions noted above, the same economic, psychological, and 
educational deficiencies which make consumer installment buyers ready 
victims of unfair dealing also argue against effective enforcement by 
them of the sanctions provided for their benefit, x x x x x ".

"Observes outside of the industry seem to be in agree
ment on the necessity for licensing sales finance companies as a means 
of excluding unethical companies and of enforcing statutory regula
tions and preventing fraudulent operations. * • ♦ * * the licensing 
official should have power to examine the books and records and be 
clothed with additional supervisory and enforcement authority." Both 
the Sellers and the Finance Companies should be licensed. (See Me. 
Laws 1957, Ch. 386; IOWA ACTS 1957, Ch. 163; Neb. Laws 1957, Ch. 195; 
N.Y. Laws 1957, Ch. 598).

Author be limes that a law requiring periodic examina.tipns 
of books, etc., of sales finance companies is essential to the enforce
ment of the Act.

Summarized by:

JOHN C. LANHAM
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THE WALL STREET JOURNAL, 
Thursday, February 15, 1962

Drug Policing
Administration to Push 
To Overhaul Regulation 
Of Medicine, Cosmetics

It Wants Factory Controls 
To Bar Useless ‘Remedies,’ 
Unsafe Hair Dyes, Pills

Attacks From Beauty Shops?

by Jonathan Spivak
Staff Reporter of Tim Wall Strext Journal

WASHINGTON-The Kennedy Administra* 
lion is preparing a puah tor the broadest re* 
vamping since New Deal days of Government 
protection for food, drug and cosmetic con
sumers.

What Administration strategists plan is no 
less than a legislative effort to plug all gaps 
they think exist now in the regulatory domain 
of the Food and Drug Administration, the Gov
ernment’s chief guardian of the American con
sumer against unsafe, ineffective or deceptively 
promoted foods, medicines and cosmetics.

Among other goals, this police squad aims 
io better protect women against unsafe hair 
dyes and other cosmetics, to better guard the 
sick against useless drugs or those with danger
ous side-effects, and to better prevent the 
bootleg sales of sleeping pills without a 
prescription. ■

For such purposes, Congress probably will 
soon be called on to make sweeping additions 
to FDA’s battery of regulatory weapons. These 
would shift the main focus of Government 
scrutiny from the marketplace to the factory. 
Instead of seizing suspect goods after they go 
an sale, FDA would have power to prevent 
these products from ever entering trade chan
nels.
Upsurge in Deception

FDA’s authority, dating back to 1906 and 
last brought up to date in 1938, already gov
erns in greater or lesser degree the produc
tion and sales practices of firms marketing an 
estimated $110 billion of consumer products a 
year. But, in the Administration’s view, the 
agency needs strengthened powers to stem an 
upsurge in deceptive and dangerous practices.

If the designs of the Federal planners meet 
with White House approval, as appears likely, 
new authority will be sought requiring that:

New drugs and medical devices meet Gov
ernment standards of effectiveness before be
ing placed on the market.

Sale of drugs with dangerous side-effects or 
of dubious value be summarily halted by FDA 
agents.

। Exacting manufacturing stHndardb estab- 
qLhed by the Government be imposed on diug 
makers.

Cosmetic producers obtain Government 
safety approval before marketing new products.

Sales and production records of all food, 
ding and cosmetic businesses, including even 
jretail druggists, be opened to inspection by 
'Federal sleuths.

phene legislative proposals, and others, have 
gone to the White House from FDA's parent, 
the Department of Health, Education and Wel
fare, While changes may be made, it's not 
anticipated that the main thrust of the regu
latory plan will be thwarted. The real battle 
will be in Congress, where trade groups are 
certain to wage vigorous protest. "This is not 
a field where it's Republican 'versus Demo
crat; the contest will be Government versus 
industry," forecasts one Administration official, 
Presidential Plug

Until recently, HEW strategists were un
certain whether the White House would back 
them at all in striving for food and drug law 
reform this year; a similar version of their 
present plan got sidetracked within the Admin
istration last year. But Mr. Kennedy removed 
this doubt in his State of the Union message 
by pledging new measures "to protect our con
sumers from the careless and unscrupulous," 
a bigger Presidential plug than FDA had hoped 
for.

The President within a month or so will 
send the reforms to Capitol Hill packaged in a 
special message devoted to “consumer protec* 
tion." While the message would presumably 
deal also with the consumer-oriented activities 
of other agencies, its heart would lie in pro
posed food and drug legislation. A bill em
bodying the Administration’s recommendations 
will ba presented to Congress in March. And 
HEW Department officials contend it stands a 
good chance of enactment this year if it does 
not become embroiled in truly sizzling' contro
versy. It’s likely, however, the Administration 
would settle if necessary for completion of 
hearings this session and passage in 1963.
Fiscal Transfusion

T lere also will be a proposed fiscal trans
fusion for FDA. The agency’s allotment for 
enforcement work will be boosted by $6.8 mil
lion, or more than 30%, to $28.4 million next 
year, if the President’s budget request is 
approved.

The Administration’s bill is bound to cover 
some of the same ground as a prescription 
drug reform bill proposed by Democratic Sen. 
Kefauver of Tennessee, chairman of the Senate 
antimonopoly subcommittee. A sticky parlia
mentary situation could ensue if both bills 
make headway in competition with each other. 
But it’s considered probable that the Adminis
tration measure will kill any prospects for the 
Kefauver bill.

The Kefauver bill, the outgrowth of two 
years of drug industry hearings, would go 
much further than Administration proposals. 
It would slash the normal 17-ycar patent rights 

' to only three years for new drugs, ban 
। patents on new drugs which are merely minor 
modifications of existing products, and force 
manufacturers to share patent rights with 

I competitors. These provisions are designed 
| to reduce the price of drugs by eliminating 
any manufacturing monopolies gained via 
patents. The bill also would establish a system 
of Government licensing of drug manufac
turers. The industry, though scarcely eager 
for new regulation, will back the Administra
tion measure as the preferable of two evils.

Some affected industries already arc at
tacking certain of the Administration’s pro
posals. A spokesman for the National Beauty 
and Barber Manufacturers Association, wor
ried about a proposed requirement to pre-test

cosmetics and about possible banning ox long- 
used hair colors, vows: “We'll have beauty 
shops across the country write to Congress
men and put the pressure on. It’s an election 
year; the women of America won’t stand for 
it."

Patent medicine makers probably will fight 
any requirements for warding labels on prod
ucts that might be poisonous when accidentally 
swallowed. One reason: Many state pharm
acy boards limit sales of preparations with 
warning labels to retail drug stores-keeping 
them out of supermarkets, for Instance.

Here are details of the new HEW proposals 
as they stand before undergoing close White 
House scrutiny; significant additions or dele* 
tiona could still be made:

DRUG EFFICACY: The FDA would be em
powered to pass on the efficacy of both pre
scription and over-the-counter drugs before 
granting a manufacturer the right to go to 
Kiarket. As the law now stands, FDA can 

old a drug off the market only if it is unsafe, 
not if it is worthless. Efficacy, however, is 
considered an element of safety for drugs used 
to treat life-threatening Illnesses; conceivably, 
a patient might die during treatment with a 
useless medicine while an effective one might 
have saved his life. Drugs now on the market 
would not have to pass the efficacy require
ment.

Manufacturers are prepared to go along 
with the efficacy requirement, as long as it 
means merely having “an effect as claimed." 
They want this definition written into the bill 
or at least made clear in its legislative history. 
Otherwise, they argue, the provision could be 
Interpreted by FDA as implying the need for 
proof of curative power, which could keep 
some new products off the market.

REMOVING DRUGS FROM SALE: If FDA 
found “reasonable doubt’’ of the efficacy or 
safety of a new drug, it could revoke the 
maker’s new drug application and thus halt 
marketing of the drug. An approved new ding 
application is already required for every drug 
on the market. But FDA’s authority to revoke 
an application is now limited and requires 
proof beyond a reasonable doubt that a drug 
is not safe; lack of efficacy is not now suf
ficient ground for revoking an application.

Under the new proposals, if a drug posed 
an “imminent’’ danger to public health, FDA 
could suspend the application immediately 
without holding a hearing. With these added 
powers, a Government drug expert says, FDA 
would have revoked the new drug application 
for a cholesterol-lowering agent known as 
triparanol because of dangerous side-effects, 
instead of merely sending out warning letters 
to physicians.

DRUG PRODUCTION: FDA would be au
thorized to establish regulations for production 
facilities, methods, quality controls and test
ing procedures required to insure the safety, 
potency and purity of drugs. If an FDA in
spector found these regulations were not 
obeyed, the drugs would be considered adul
terated and a court order obtained to halt 
production. Under current law FDA can mere
ly seize an adulterated product after it has 
entered interstate commerce. Once a distribu
tion starts, FDA complains, it’s frequently 
hard to track down all supplies of suspect 
products.

The new controls, it's argued, would di
rectly benefit the consumer by insuring higher 
standards for the production of generic name 
drugs, which don’t bear a manufacturer’s



_____ Continued from First Page

trade name, though they’re identical with cer
tain brand-name products. Non-branded drugs 
frequently are retailed at prices below those 
of identical compounds marketed under brand 
names. But FDA experts assert that generic
name manufacturers do not always exercise 
the same production care as do brand-name 
producers.

Another provision would require that doc
tors performing clinical tests using expert- 
mental new drugs on hospital patients report 
results directly to the Government, rather 
than to the drug company sponsoring the prod
uct. FDA maintains that in some instances 
drug companies have used clinical testing as 
a subterfuge to put drugs on the market with-1 
out Government approval.

For added safety, Government certification 
by tests of production-line samples would be 
required for all 30 antibiotics, not just the 
eight now subject to such close scrutiny.

MEDICAL DEVICES: The safety and ef
ficacy of new medical devices—anything from 
diathermy equipment to plastic Inserts used 
to replace certain parts of the body—would 
have to be approved by FDA. Under present 
law, the nation's estimated 1,200 manufac
turers of medical device^ are free to market 
their products without Government clearance. 
FDA’s authority is limited to seizing products 
later if labeling is deceptive or misleading.

COSMETIC SAFETY: Cosmetic manufac- 
turers would have to obtain Government clear
ance before marketing new products such as 
perfume, face powder, skin cream or hair dye. 
Efficacy would not be at issue. “We would 
not be trying to evaluate whether ‘My Sin’ 
does its stuff, only if it’s safe,” an official 
comments.

Present special permission for use of cer
tain potentially toxic coal tar colors in per
manent hair dye products might be revoked. 
Since 1938 manufacturers have been allowed 
to use such dyes as long as the labeling con
tained a warning against use near the eyes 
and called for a skin test to determine if the 
user reacted dangerously. FDA doubts that 
this patch testing system provides adequate 
protection. The hair coloring industry claims 
it would be unable to find satisfactory sub
stitutes for the coal tar colors. If the Admin
istration pushes this provision, one of the most 
controversial proposed, there’ll be a heated 
battle similar to one waged two years ago over 
lipstick colors and won by the manufacturers.

BARBITURATES: To help prevent bootleg 
sales, registration with FDA would be require^ 
for every firm making barbiturates (sleeping 
pills) or amphetamines, the pep pills used by 
truck drivers and others to stay awake. Pos
session of either without a prescription would 
be a Federal offense even though interstate 
commerce was not involved. Manufacturers 
would have to keep records on the movement 
of all these products.

FACTORY INSPECTION: FDA would be 
given the power to Inspect records showing 
production controls, materials used, personnel 
qualifications and similar files of any firm in 
the food, drug or cosmetic business. This 
authority would be useful in detecting viola
tions of FDA laws, officials say.



% l-EGISLATIVE REFERENCE BUREAU
State of Hawaii

KENNETH K. LAU
Director

TOM DINELL

UNIVERSITY OF HAWAII
Honolulu 14, Hawaii

January 23, 1962

Honorable Thomas P. Gill 
Representative, 15th District 
19^ South Hotel Street 
Honolulu, Hawaii

Dear Mr. Gills

Enclosed is a copy of the “Honest Advertising Act", 

recently enacted by the Illinois legislature, which you 

asked us to obtain for you.

Also, Charles James informed us that you are very 

much interested in the U. S. Department of Commerce study 

entitled The Future of Tourism in the Pacific and Far East. 

A copy is now available in our library. Please let us 

know if you wish to borrow it.

HKsnt 
encl.

Hanako Kobayashi x
Research Librarian \

For: Tom’Dinell
Acting Director

Very truly yours,
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401. Definition*. ) | 1. (a) The term "ad
vertisement" include* the attempt by publication, 
dissemination, solicitation or circulation io Induce 
directly or Indirectly any person to enter into any 
obligation or acquire any title or Interest In any 
merchandise;

tbi The term ’‘merchandise'* Includes any ob
jects, wares, goods, commodities, Intangibles, real 
estate or services,

(c) The term "person" includes any natural per
son or his legal representative, partnership, corpo
ration (domestic and foreign), company, trust, 
business entity or association, and any agent, em
ployee, salesman, partner, officer, director, member, 
stockholder associate, trutee or cestui que trust 
thereof;

<d) The term "sale" includes any sale, offer for 
sale or attempt to Belt any merchandise for cash 
or on credit

M9. Inlaw ful practice.] I 2. The act use 
or employment by any person of any deception, 
fraud, false pretense, false promote, ml-representa
tion. or the concealment, suppression or omU'ion 
of any material fact with intent that oher« rely 
upon such concealment, suppression or omission, 
in connection with the sale or advertisement of any 
merchandise, whether or not any person has in fact 
been milled deceived or damaged thereby, is de
clared to be an unlawful practice, provided, how
ever that nothing herein contained ahull apply to 
’he owner or publisher of newspapers magasioea, 
pehRegti^a ©r prated mftcr whm?r puch ad 
vertjfecmeat appears, or to the owner nr operator 
Qi « radio or television station which disseminates 
«u*h advertisement when the owner, publisher o» 
op.talOr has no knowledge of the intent dengn 
or purpose of the advertiser; and provided fur
ther that nothing herein contained shall applv to 

w 
administered by' the Federal Trade Commission

24)3. Attorney general——4 General power*. | f 3. 
When It appear* tn the Attorney General that a 
person has engaged In Is engaging in. nr I* about 
to engage in any practice declared to be unlawful 
by this Act or when he believes H to be in the pub
lic Interest that an investigation should be made to 
ascertain whether a person In fact has engaged la, 
is -ngagtng In or Is about to engage In. any such 
practice, he may

<a) Require such person to hie on such forms 
ar h' prescribes a statement or report In writing

iU SALES r 18b*

of merchandise by such peKop iv< -octi <>*i.et

(b) Examine undvr oath .o.y . •oson iu corim-e 
’Ion with the sal* or advert -ent t ■ , n,y mer< han-

(dl Pursuant to an ord* i of . ‘'!r< r >r s 
perior Court Impound any rot* Ml > • aruineid

W4. Attorney getwraE- fs«i>ancr of -tibjioenas 
am! conduct of healing'—Huie* amt W'gubu ions. |

>n him to thl Ai' mat .••Vie oihwmnas n Any 
person. adminisser n oath Mr atnitiiukm to any

t i I r
or inquiry, prescribe ata h forum and promulgate 
such rules and regulation- as may be necessary 
which rules and regulations shall have the force of 
law

SMVE Notice—'Manner of service.) J 5 Service
by the Attorney Gt 
person to file a statement or report, or of a sub 
poena upon any person, shall be made personally 

substituted service therefor tuav be made in the 
following manner

(a) Personal service thereof without this State;

(bi The mailing thereof by registered mail to 
rhe last known place of busines? residence or abodv 
within or without this State of such person for 
whom the same is intended; or

(ci As to any person other than a natural per* 
eon. in the manner provided in the Civil Practice 
Act t aa if a complaint had bevi, hied: or

id) Such service as i Circuit or Superior Court 
may direct tn lieu of p« rrmnai v*ivice within this 
State

» Chaptv- ns | l vt ......

2HO. Failure to tile repot or <J»e> MfcbiMMWME 1 
J H If at person fait- or '■•ft; e> to tile a t> v alate 
mept or report, or obey an* Mbpovna issued by the 
Attorney th neral. th» Aitoim, G< u« ral nun after 
notice, apply to a Circuit' or Superior ('our* and, 

persons;
ih) 3 seating, annulling, or --pending re ct 

potato charter of a corporation < ;<*<.• i y nr under
rhe law* of this State or r« ' ok nt i ’isp. titling thr

of a foreign corporation or r» king or w spt nd^M 
any other licenses, permits m r< ruflra'cs Issued 
pursuant to law to such person which ar- u <d to

। ci Granting such other relief ,* ma' be re

por*. or obeys the subpoena
SMIT. Injunctive immI other relief.) } 7 When 

ever it appears to the Attornev GeneraFthai a per 
son has engaged In, is engaging in or is about <» 
engage In any practice declared to be unlawful by 
this Act he may week and obtain in art a* (ion in a 
Circuit or Superior Court an in ju> <•»i«>n prohibiting 
such person from continuing siob practice- or ew
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California is the only state in the nation where consumers 
enjoy the services of a Consumer Counsel, Governor Edmund 
G. Brown, in asking the Legislature to create the office, 
said: ”We are all consumers, yet we have never been able to 
speak in a single voice because we are disorganized and our 
needs are so diverse." The Consumer Counsel was appointed 
to be that consumer spokesman.

In creating the office in September 1959, the Legislature 
lined out the responsibility of the Consumer Counsel as 
follows:

1. To advise the Governor in all matters affecting 
the interests of the people as consumers

2. To recommend to the Governor and the Legislature 
legislation deemed necessary to protect and 
promote the interests of the people as consumers

3. To study consumer problems and report thereon to 
the people

4. To appear before governmental commissions, 
departments and agencies to represent and be 
heard on behalf of consumer interests

PURPOSE OF THE CONSUMER COUNSEL



Probably the biggest single savings to California consumers 
during the first two years resulted from the Consumer 
Counsel’s attack on fraudulent selling practices, notably 
"referral selling." It was the Consumer Counsel who focused 
statewide attention on this 'living-room racket" and spear
headed action which led ultimately to a public policy deter
mined to curb this abuse.

In the fight against frauds, the Consumer Counsel has had 
the cooperation of business groups, local law enforcement 
and many State agencies, particularly the Consumer Frauds 
Section of the Attorney General's Office established by 
Attorney General Stanley Mosk when the Consumer Counsel's 
office was created. The teamwork of these two State offices 
in battling abusive selling tactics has saved California 
consumers untold millions of dollars. Some significant 
achievements are reported on the next pages.

CREDIT ABUSES - REFERRAL SELLING



REFERRAL SELLING

Problem

Shortly after taking office the Consumer Counsel identified 
credit as the No, JL consumer problem in California. Six 
conferences on"the uses and abuses of credit were held around 
the State. Leading the list of abuses reported by consumers 
were accounts of how they had been lured into heavy debt by 
referral sales schemes.

Regardless of the product — aluminum siding, autos, water 
softeners, fire alarm systems, vacuum cleaners, musical 
instruments — the details showed remarkable similarity: A 
home-owning husband and wife would be approached by a smooth
talking salesman with a proposition to enter into an "advertis- 
ing plan" whereby they could earn some extra money. The family 
would be paid a certain sum, explained the salesman, for each 
name of a friend or relative "referred" to the sales organiza
tion. Money thus earned would not only cover the cost of the 
product but give the family desirable "extra money

Mesmerized by this "money pitch", the victims signed on the 
dotted line, only to discover too late they had been hoaxed 
into signing a real and binding contract to purchase some 
product at a highly Inflated price and a high interest cost. 
(Prices in such operations were typically hiked to cover the 
salesman’s commission, usually as high as $100.) The sales
man's promise to pay for the names referred was, of course, 
much less real and not binding.



Action

Since credit is the key that makes such practices possible, 
the Consumer Counsel looked first to the extenders of credit 
for a solution.

1* Personal property brokers: At their invitation she spoke 
to the annual meeting of the California Loan and Finance 
Association, pointing out the effects of referral selling on 
consumers, the threats posed by referral selling to the inte
grity of private contracts and the effect of this threat on 
the economy.

Subsequently, the Executive Committee of the California Loan 
and Finance Association went on record condemning referral sei- 
ling and issued a warning bulletin to its members which*said 
in part: "There seems now to be only one final way to stamp 
out such unethical sales practices, namely, the careful 
screening of sales organizations from whom contracts are 
purchased and the REFUSAL TO BUY sales paper which could 
in any way be connected with such activities as ’referral 
selling’, wild and unfeasible guarantees, outlandish spare 
time income, prices inflated above the norm, and other such 
practices indicative of false claims and pressure operations. 
Every office manager must exercise extreme caution!"

2. Corporations Commissioner: The Consumer Counsel brought 
the problem to the Corporations Commissioner who, after invest
igation, held that referral paper was an unsafe Investment 
for industrial loan companies. These institutions receive 
deposits from the public and the Corporations Commissioner is 
responsible for regulating them in the interest of safeguarding 
public deposits,

3. Local law enforcement: Local police and district attorneys 
were furnished copies of referral sales contracts to check for 
possible violation of the newly-enacted Unruh Retail Credit



Sales Act of 195^ which establishes the rigWs of consumers in 
«Installment buying. Several district attorneys brought action 
under its provisions against referral sales organizations. 
Their efforts were not always successful.

^ Business and financial leaders: The Consumer Counsel 
called a top-level conference of business and financial leaders 
to consider the implications to the responsible business 
community of referral selling and other abusive sales tactics. 
Actual case histories were reported to the conference by 
victimized consumers.

Dr. Charles M. Whitlow, professor of marketing at the Univer
sity of California, told the business leaders:

”Our free enterprise system may very well depend on the 
effective use of selling, not the disgrace of selling. 
Obviously this sort of incident (referral selling) is 
damning. There is no way of ducking that. It is 
damning to the whole enterprise system.”

5. Industry cooperation: Meantime, the Pacific Water Con
ditioning Association had adopted a code of ethics condemning 
referral sales. In a letter to members, the Association 
stressed:-"The point is that we are to sell water condi
tioning equipment or service and not schemes for making money. 
Any member of the Association using this unethical selling 
practice is asked to resign from the Association or cease the 
practice not later than October 1st (i960). Violation will 
result in expulsion as provided by the Association by-laws.”

6. Legislation: When court cases in several parts of the 
State brought mixed failure and success to law enforcement 
officers trying to curb these practices, the Consumer Counsel 
called a blue-ribbon committee of district attorneys to 
Sacramento to confer with her office and the head of the 
Attorney General’s Consumer Frauds Section. At this conference 
the law enforcement officials agreed that existing law was 
inadequate to control abuses like referral selling. They



drafted amendments to the Unruh Retail Credit Sales Act to 
strengthen the legal tools they need to protect consumers. 
A bill incorporating these amendments and tightening the 
state’s installment credit law was carried to the 1961 
Legislature by Assemblyman Unruh. It was unanimously adopted.

Result

There is now in California a clear-cut public policy against 
referral selling, reenforced by legislation. The abuse has 
been curbed and a vigorous program is in motion to keep it 
out of California. Savings to consumers are estimated at 
millions of dollars yearly. Any reports of referral selling 
reaching the Consumer Counsel are being turned over to law 
enforcement agencies for investigation and action.



HEALTH AND DANCE STUDIO CONTRACTS

Problem

While coordinating statewide efforts to restrain referral 
selling, the Consumer Counsel also gathered evidence of 
abuses by health and dance studios. Consumer complaints 
received by her office Indicated that some studios were 
selling long-term contracts for services, then shutting their 
doors, leaving consumers obligated to pay but unable to 
receive services.

Action

The Consumer Counsel turned these complaints over to the 
Attorney General's Consumer Frauds Section. The problem 
was carried to an interim committee of the Legislature which 
held hearings to investigate. The Consumer Counsel repre
sented defrauded consumers at these hearings.

Result

Consumers are now protected by a law regulating health and 
dance studio contracts. The law prohibits lifetime contracts; 
requires payments to be completed within two years and 
services to be provided within seven years from contract date.



CONFUSION IN CREDIT TERMINOLOGY

Problem

From the opening of the credit probes it was apparent that con
sumers were confused — often victimized — by the bewildering 
variety of ways in which the cost of credit es expressed. The 
implication of terms such as ’’service fee", "carrying charge", 
"revolving account" were not clearly understood.

Action

To help consumers recognize what they actually pay when they 
buy on credit, the Consumer Counsel issued a pocket-size folder, 
"Credit Costs Money *- Know How Much It Costs You." The folder 
explains some of the frequently used terms and translates some 
commonly quoted credit charges into true annual interest rates. 
Over 600,000 copies of this folder have been distributed to 
individuals, teachers, schools, libraries and organizations.

On the legislative side, the Consumer Counsel recommended to 
the 1961 Session a bill relating to credit which was intro
duced but assigned to an Interim committee for further study. 
This measure seeks to have advertisements and offers to extend 
credit or loan money state clearly the cost of the credit and 
how it is computed. The Consumer Counsel is still vigorously 
pressing for passage of such a bill.

Result

Material distributed by the Consumer Counsel plus numerous 
talks by the Consumer Counsel and staff to clubs and groups 
have helped many consumers reach an understanding of the com
parative costs of various offers of credit and the value of 
shopping for credit. Credit unions, labor unions and other 
organizations have started Information programs for their mem
bers on financing and credit. Adult education classes in some 
areas are including credit information in their curricula and 
club groups are including the subject in workshop-type programs.



FRAUD PREVENTION

Practicing preventive as well as remedial action, the Consumer 
Counsel has alerted consumers to frauds through well-publicized 
warnings and has spurred industry groups into self-policing 
campaigns. A program of education through consumer conferences 
statements to the press, speeches to interested groups and on 
television and radio has successfully thwarted many unethical 
operations.

Fallout Shelters

An outstanding example is the clean record California has 
chalked up concerning family fallout shelters. Anticipating 
possible ''suede shoe” operations here, the Consumer Counsel 
early in 1961 advised Governor Brown that this was an area 
ripe for fraud. The Governor sounded public warnings against 
panic buying of fallout shelters or other devices and urged 
consumers to check with responsible agencies before signing 
purchase contracts. The result has been a remarkable freedom 
from abuses on this score throughout California communities.

Consumer Fraud Institutes

To strengthen enforcement of existing laws the Consumer Counsel 
launched a program of training meetings for local law enforce
ment officials in the detection and prosecution of frauds 
against consumers. These meetings -- believed to be the first 
of their kind in the United States -- are held on a regional 
basis with the cooperation of local law enforcement and 
colleges which offer courses in police science.

FRAUD PREVENTION - MISLEADING ADVERTISING



Publication for law enforcement officials

The Consumer Counsel also initiated, late in 1961, a periodical 
for law enforcement officers. Titled "Crackdown," the bulletin 
serves as an informational "clearing house" of reports of 
actions taken by various government agencies against illegal 
business practices.

MISLEADING ADVERTISING

The Consumer Counsel has taken a lead in exposing misleading 
advertising as well as fraudulent schemes to sell a variety 
of products and services.

Flagrant misrepresentation in telephone directory advertising; 
by some washing machine repairmen was investigated and some 
correction gained.

A hearing was held to investigate consumer complaints of a 
trade school’s advertisements. The trade school was running 
ads in the "help wanted" columns, then attempting to sell 
job applicants a course of training in their school. Evidence 
developed was turned over to law enforcement officers. Local 
police charged the owners with false and misleading advertis
ing in violation of Section 17500 of the Business and 
Professions Code, and the Attorney General's Office filed a 
civil action.

Complaints from consumers relating to advertisements they 
believed to be misleading have been turned over to the 
appropriate government agencies, resulting in remedial action 
in many cases.



SALES TAX COLLECTION REFORM

Problem

Reports of abuses in the collection of the State sales tax 
came to the Consumer Counsel from all over the State, Over
charging and lack of uniformity in applying the tax were 
among the principal complaints.

Action

The Consumer Counsel requested a hearing before the State Board 
of Equalization and presented the consumer's case to that body. 
Legislation incorporating the needed reforms was sponsored by 
the Brown Administration and enacted by the 1961 Legislature.

Result

Consumers now are assured of their legal rights when sales tax 
is collected from them at the checkout stand. Abuses have 
been curbed and it is estimated that the reforms will save 
consumers several million dollars annually. Under the new laws:

an official sales tax collection schedule has been 
established for the first time

all taxable items sold in one transaction are required 
to be totalled before the sales tax is applied, except 
where taxable and non-taxable items are sold in the 
same transaction, in which case the sales tax has to 
be applied to the total price of the taxable items if 
the customer so requests

all money collected as sales tax must be turned over to 
the State; if a retailer collects sales tax on a non- 
taxable item, the amount so collected must be returned 
to the customer if possible or, if not, paid over to 
the State

SALES TAX REFORM



MEDICAL CARE COSTS AND INSURANCE

Two of the measures relating to medical care costs which were 
requested by Governor Brown and passed by the 1961 Legislature 
are:

(1) a law exempting prescription drugs from the State 
sales tax

(2) a law requiring hospital, medical or surgical 
insurance policies to carry on their face a list 
or brief description of benefits provided.

In addition to encouraging efforts which would improve the 
consumer's ability to provide medical care for himself and 
his family, the Consumer Counsel has vigorously voiced con
sumer concern over drug prices.

Shortly after taking office she represented consumers before 
the State Pharmacy Board and successfully opposed adoption 
of rules that could have destroyed a drug store4 s right to 
advertise the price of prescription drugs.

She appeared before the Assembly Social Welfare Committee 
to protest a proposed Increase in the cost of prescription 
drugs purchased by the State for public welfare recipients.

The Consumer Counsel turned over to the United States Attorney 
General's Office information helpful to his investigation of 
drug price fixing in California. This investigation led to 
the indictment and conviction of a pharmaceutical association 
for price fixing.

She was successful in persuading the author to withdraw a 
bill Resigned to curtail competition among California 
optometrists.

The Consumer Counsel Is cooperating in efforts to put into 
effect the excellent recommendations made by Governor Brown’s 
Committee on the Study of Medical Aid and Health.

MEDICAL CARE COSTS - DRUG PRICES



CONSUMER RIGHTS IN THE SUPERMARKET

The consumer's right to adequate information about goods, 
his right to get full value for his dollar, his right to 
buy products that are not hazardous to health and safety 
were strengthened by these actions taken by the Consumer 
Counsel:

"Watered ham" — the Consumer Counsel successfully 
lobbied for consumers to help quash the Federal 
order which allowed smoked hams to contain up to 
10% added moisture

Lamb grading — joined consumer groups nationwide 
to protest successfully against the proposed 
suspension of Federal grading of lamb meat

Antibiotics in poultry -- supported passage of a 
State law which requires poultry meat sold in 
whole carcasses to name on the label any spoilage 
retardant added to the poultry

Short weight -- helped block a proposal which would 
have permitted over 30 common frozen foods to be 
sold in packages short in weight by as much as 
12% of the contents stated

Cosmetics — marshalled backing for Governor Brown's 
measure enabling the State Department of Public 
Health to safeguard consumers against misbranded 
or adulterated cosmetics made and sold in 
California

Hazardous products -- led the fight for the Governor's 
bill requiring labels of hazardous household 
products to carry warning signs, list the product 
ingredients and tell the antidote in case of 
poisoning

Food Additives -- supported measures which put California 
laws regarding color additives in foods and drugs on 
a par with Federal regulations

THE FOOD BUDGET - SHORT WEIGHTS - PACKAGING



Pesticidal residues -- urged tighter controls on 
pesticidal residues on food and feed

Fish flour — supported the Food and Drug Administra
tion’s opposition to the marketing of flour made 
from whole fish (including entrails with their 
contents)

Egg quality — gave Governor Brown facts which caused 
him to veto a bill which would have lowered quality 
standards of eggs

Some Issues the Consumer Counsel is still fighting for:

Price-per-pound legislation — the Consumer Counsel is 
vigorously supporting a bill requiring the basic 
price per pound to be shown on random weight 
packages of food

Short weighting -- continuing to press for stricter 
enforcement of weights and measures laws

Grade labeling of foods -- urging extension of Federal 
meat grading to include pork and pork products; 
also urging that canned and frozen fruits and 
vegetables be labeled to show size and grade

Deceptive packaging -- continuing to campaign for 
standardized package sizes and the elimination of 
confusing fractional weights



REPRESENTING THE CONSUMER TO INDUSTRY

As spokesman for the family shopper, the Consumer Counsel 
has met with many and varied industries, at their request, 
to interpret and present the consumer point of view. These 
groups have included:

associations of produce growers and packers 
retailer groups 
associations of appliance dealers and service men 
packagers 
advertisers 
bankers
pharmacists

In all such meetings, the Consumer Counsel's goal has been 
to strengthen the bonds of good faith that must exist 
between buyer and seller and to create a climate where 
honesty and fair dealing work for the benefit of consumers 
and businessmen alike.

COUNSELING ON CONSUMER COMPLAINTS

The Consumer Counsel and staff have advised hundreds of 
consumers who have written to express specific complaints. 
Scores of these complaints have been referred to appropriate 
government agencies. Consumers have been advised of their 
rights under existing laws and Informed of services available 
to them through State and other government agencies.

Officials of government agencies report that this channeling 
of consumer complaints has helped them in carrying out their 
functions. Violations of food and drug regulations, for 
Instance, have been detected and corrected. Investigations 
of illegal or deceptive business practices have also, in 
some cases, been touched off by reports from consumers. In 
numerous instances, a single complaint reported by an 
individual has resulted in corrections benefiting all consumers.

REPRESENTING AND COUNSELING CONSUMERS



INFORMATION SERVICES FOR CONSUMERS

In advancing Governor Brown's consumer program, the Consumer 
Counsel has frequently gone before the public to warn them 
against financial pitfalls and to help them make effective use 
of their dollars.

Newspapers, magazines, television and radio stations have 
helped to carry this information to the public. Their 
cooperation is greatly appreciated.

Publications prepared by the Consumer Counsel and distributed 
on request to individuals, groups, schools and colleges, 
include:

"Credit Costs Money — Know How Much It Costs You"

"New Consumer Laws Protect You," a summary of 15 bills 
signed into law by Governor Brown directly promoting 
the consumer interest

"This Is the Consumer Counsel," a brief history of the 
office and summary of the provisions of the statute 
creating the office

Now in process, is a guidebook on the Small Claims Court. 
Text for the booklet was prepared by the State Bar of Calif
ornia at the request of the Consumer Counsel.

Consumer Information Conferences: The Consumer Counsel 
launched a series of nine public conferences around the 
State on problems of supermarket shopping. Four of the nine 
were held in 1961. The Consumer Counsel invited a panel of 
eight to twelve government officials from Federal, State and 
local levels having a primary responsibility for the consumer’s 
rights in supermarket shopping to answer questions from 
consumers. Packets of information were distributed. Groups 
cooperating with the Consumer Counsel in the various 
communities included the American Association of University 
Women, California Federation of Women’s Clubs, League of 
Women Voters and church and labor groups.

INFORMATION SERVICES



The Consumer Counsel 

Gratefully Acknowledges 

The Cooperation of These Groups 

in Promoting the Consumer Interest

Clubs and associations

American Association of University Women
California Federation of Women's Clubs
California Federation of Junior Women's Clubs
California Congress of Parents and Teachers 

(State, district and local)
Democratic Women's Clubs
Senior Citizens Associations of Los Angeles County, Inc.
Sacramento Safety Council (Home Safety)
Sacramento Women's Council (Health and Welfare)

Consumer groups

Association of California Consumers
Consumers Cooperative of Berkeley, Inc,
Consumers Cooperative Society, Palo Alto
California Credit Union League and constituent chapters

Business, industry, labor and professional groups

California Home Economics Association
California Loan and Finance Association
California Retailers Association
California Labor Federation AFL-CIO and many constituent 

unions
Advertising Association of the West
California Peace Officers Association
The State Bar of California
National Scale Men's Association
Pacific Water Conditioning Association
County Agricultural Commissioners Association
Association of Weights and Measures Officials, State 

and National
Western Meat Packers Association
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Dear Sir:

You suggested yesterday that the Commission review H.B. No. 1142, HD 1 
and make such recommendations as are necessary to protect the public in the 
marketing of condominiums.

The Commission's position is simply that the least any governmental 
regulation must require in this area is that the developers be compelled to 
play fair by giving full disclosure of their projects.

In order to prevent fraud, misrepresentation and deceit in the develop
ing and marketing of horizontal property regime projects the method to implement 
the "disclosure" principle should be as follows:

1. The developer is required to register his project with the Commission 
prior to his offering it for sale or lease. A questionnaire includ
ing inquiries of such facts necessary to effectuate full "disclosure" 
of all material facts reasonably available will accompany such 
registration.

2. The Commission then will take the questionnaire and determine whether 
an inspection of the project is necessary.

3. Upon completion of the inspection, or if inspection is waived, from 
the questionnaire the Commission shall prepare a report available 
for the public to see at the regulatory agency.

4. The developer will then be required to deliver a copy of the "public 
report" to the purchasers before they buy, giving them sufficient 
time to read and understand the report.



Honorable Thomas P. Gill
Page two

April 26, 1961

It is necessary that the Commission's jurisdiction be expanded in order 
to regulate developers of condominiums.

Whenever the Commission believes from satisfactory evidence that any 
person has violated any of the provisions of the registration and public report 
feature, or the rules and regulations the Commission may make pursuant thereto, 
it may conduct an investigation of such matters and bring an action in the name 
of the people of the State of Hawaii in any court of competent jurisdiction 
against such person to enjoin such person from continuing such violations or 
engaging therein or doing any act which would deny full disclosure.

I have reviewed, with the Chairman of the Real Estate License Commission, 
the proposals above. This position has not had the study and review of the entire 
seven-member board. Mr. Chaney has authorized me to present this paper for your 
consideration in the belief that when condominium projects are lawful there will 
be controls adequate to protect the public.

Respectfully,

Robt E. Bekeart
Executive Secretary

Copy to:
Hon. Peter S. Iha, Chairman
Committee on Housing

Hon. David C. McClung, Chairman
Committee on Lands

Hon. Robert W. B. Chang, Chairman
Judiciary Committee

Mr. Aaron M. Chaney, Chairman 
Real Estate License Commission



CHARLES H. SILVA, D.D.S.
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WILLIAM F. QUINN
GOVERNOR
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STATE OF HAWAII
205 EMPIRE BLDG.

HONOLULU 13, HAWAII

MEMBER, NATIONAL ASSOCIATION 
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ROBT E. BEKEART 
ADMINISTRATIVE OFFICER

December 21, 1960

Honorable Thomas P. Gill
Majority Floor Leader
House of Representatives
First Legislature, State of Hawaii
Honolulu, Hawaii

CHAIRMAN 

AARON M. CHANEY

HAWAII 

CHARLES C. CROSS 
KAUAI 

DOROTHY S. AHRENS 
MAUI 

ERLING P. WICK
OAHU

JAMES C. CHING 
YUKIO KASHIWA 

HIROTOSHI YAMAMOTO

Dear Sir:

This is to acknowledge your letter of December 20, 1960.

With the rendering of the decision on the "Hawaiian Monarch," this 
Commission has launched into an extensive reappraisal of our real estate laws, 
especially with reference to transactions involving real estate subdivisions 
and real estate co-operative projects.

Due to the understandably volatile character of the subject-matter, 
this Commission has requested the aid and resorted to the expert channels of 
the Attorney General’s Office to date. We have submitted original drafts of 
three separate bills, which were designed to have a combined salutary effect. 
However, due to the enormous complexity of the project, we are committed to a 
continued study and resigned to the fact that possibly repeated re-drafts will 
be necessary to arrive at the most workable solution. We have conducted 
informal conferences with interested groups, particularly the industry. We 
have held a week-end retreat among ourselves to digest the problem. We are 
presently in the stage of submitting a second draft (Draft II) with an 
accompanying memorandum.

The members of the Commission are agreed that the object of the 
proposed legislation is to obtain a system of full disclosure to the purchasers 
of all material facts reasonably available, to the end that misrepresentations, 
fraud and dishonest and unfair practices may be prevented.

We are very appreciative of your concern and consideration. We are 
anxious to co-operate to the fullest extent and in any manner that will be 
productive of the necessary remedial legislation. If extensive overtures had 
not been initiated by this Commission as yet, it is only due to the fact that 
we are just now emerging from the exploratory stages of our project.
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December 21, 1960

We are enclosing the following:

Initial draft of legislative proposal S-40
” ” '• ’’ s-6
n it ” ii s-19

Revised draft of legislative proposal S-40 with accompanying memorandum
Draft II of legislative proposals S-40 and S-6 (combined) with 

accompanying memorandum

As we develop these further, we will keep you informed

Very truly yours

Aaron M. Chaney 
Chairman

Ends.



S-40 B.NO

AN ACT

TO PROVIDE FOR AMENDMENTS TO CHAPTER 170, REVISED LAWS OF HAWAII, AS 
AMENDED: TO CHANGE THE NAME AND TITLE OF THE REAL ESTATE LICENSE 
COMMISSION TO ’’REAL ESTATE COMMISSION," AND TO EXPAND THE 
JURISDICTION OF SUCH COMMISSION TO AUTHORIZE ITS ADMINISTRATION 
AND REGULATION OVER TRANSACTIONS INVOLVING SUBDIVISIONS AND 
CO-OPERATIVE APARTMENT PROJECTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. Section 1 of Chapter 170 of the Revised Laws of

2 Hawaii, 1955, as amended, is hereby further amended in the following

3 respects:

4 (a) By substituting for paragraph lettered (a), the following:

5 "(a) ’COMMISSION’ MEANS THE REAL ESTATE COMMISSION OF THE

6 STATE;"

7 SECTION 2. Section 3 of Chapter 170 of the Revised Laws of

8 Hawaii, 1955, as amended, is hereby further amended in the following

9 respects:

10 (a) The title "Real Estate License Commission" contained

11 therein, is hereby deleted, and the title "REAL ESTATE COMISSION"

12 substituted.

13 SECTION 3. Section 4 of Chapter 170 of the Revised Laws of

14 Hawaii, 1955, as amended, is hereby further amended in the following

15 respects:
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1 (a) By adding at the end of Section 4, the following paragraphs:

2 ” (h) ADMINISTER THE REGULATION OF TRANSACTIONS INVOLVING THE

3 SALE, LEASE OR TRANSFER OF LOTS, PARCELS OR UNITS IN SUBDIVISIONS AND

4 CO-OPERATIVE APARTMENTS PROJECTS.

5 ”(i) ADMINISTER AND REGULATE THE REGISTRATION AND CERTIFICATION

6 OF REAL ESTATE ESCROW AGENTS.”

7 SECTION 4. This Act shall take effect upon its approval.

INTRODUCED BY:

Honolulu, Hawaii

Dated:



MEMORANDUM December 16, 1960

TO: Governor’s Off ice
Attention: Mr. Jess H. Walters, Legislative Assistant

FROM: Executive Secretary, Real Estate License Commission

SUBJECT: Draft II of Legislative Proposals S-40 and S-6
Real Estate Law; to provide regulation of transactions involving 
real estate subdivisions and co-operative projects and to authorize 
the Real Estate (License) Commission to administer the same._______

This is a second draft incorporating legislative proposals S-40 and 
S-6 under a single bill with recommended modifications.

After a more careful analysis of the problems existing in Hawaii 
with respect to real estate subdivisions and co-operative projects, we submit 
a re-draft of legislative proposals in the form of Draft II.

As this area of the law is overwhelmingly broad and complex, this 
office is committed to a continued study of its various ramifications and 
intricacies. We will continue our efforts until the most workable solution 
is attained.

The following is a brief description of changes contemplated in 
Draft II.

I. INCORPORATION OF LEGISLATIVE PROPOSALS S-40 AND S-6 UNDER A SINGLE 
BILL:

The presentation of legislative proposals S-40 and S-6 under a single 
bill rather than under separate bills as presently designated is 
desirable to avoid confusion among the legislators. In this respect, 
changes in the forms of S-40 and S-6 are recommended to permit such 
incorporation.

II. DELETION OF LEGISLATIVE PROPOSAL S-19:

The purpose of legislative proposal S-19 was primarily to supplement 
the "alternative escrow" requirements of sections 28 to 32 in the 
initial draft of legislative proposal S-6. Inasmuch as sections 
28 to 32 is found untenable (as it will be subsequently discussed), 
legislative proposal S-19 is consequently found unnecessary and it is 
recommended that the entire proposal be deleted.

III. CHANGES IN LEGISLATIVE PROPOSAL S-6:

Except for the deletion of sections 28 to 32, the substance of 
legislative proposal S-6 is found essential. However, minor modifi
cations are desirable and are indicated. The following is a short 
synopsis of the changes recommended.



A* Procedural changes in the disclosure requirements of S-6

Draft II would require substantially the same ’’disclosure” procedure 
as presently designated. Briefly, it will require:

(1) Filing of notice of intention,

(2) Accompanying notice of intention filing by a fee and a 
questionnaire requiring full disclosure of material facts 
reasonably available.

(3) Discretionary inspection of the projects, which will be 
financed by assessment of the respective developers.

(4) Procedure for waiver or postponement of such inspection if 
the Commission shall deem it unnecessary.

(5) Issuance of a public report by the Commission, a copy of 
which is to be given the purchaser for his perusal before 
consumation of the transaction.

(6) Issuance of preliminary public report which will permit 
taking of reservations and deposits toward a project which 
has completed the filing of a notice of intention except for 
some particular requirement which is reasonably expected to 
be completed.

(7) Issuance of a substitute public report for out-of-state 
projects when full disclosure is required by such sister 
state substantially to the same extent as it is required 
in this state.

(8) Issuance of supplementary public report after a final public 
report has been issued, when the Commission should deem a 
subsequent report necessary to protect the interest of the 
public.

The changes Draft II would make upon the initial draft are four: 
(1) a clarification of what a ’’questionnaire” is to constitute; (2) the 
rendering of the inspection of projects as a matter of the Commission's 
discretion as against a mandatory inspection required in the initial draft; 
(3) provision of waiver of inspection for domestic projects; and (4) the 
provision for supplementary public report or reports necessitated by invest
igations subsequent to the issuance of the final public report. These 
changes do not substantially alter the "disclosure" procedure outlined 
in the initial draft, but would rather facilitate and fortify the process. 
Mandatory inspection would tend to work a hardship on a Commission already 
somewhat understaffed when reviewed from the requirements of an effective 
subdivision and co-op legislation.

-2-



B. Changes in the requirement of giving copies of particular 
documents to the purchaser

The initial draft of S-6 required that copies of certain documents, 
specifically the master lease, be given to purchaser for his perusal. Draft 
II would make such a requirement discretionary upon the Commission’s 
decision that such disclosure will be necessary to protect the interest 
of the public. Draft II would also broaden the scope of such requirement by 
making it applicable to any document or instrument materially related to the 
project.

c* Changes in the procedure for a hearing to be granted to the 
developer

The initial draft granted the developer a hearing upon the Commis
sion’s failure to act upon its notice of intention filing. Draft II would 
also grant the developer a hearing upon his claim that the form and content 
of a public report is materially grievous to him.

D. Deletion of sections 28 to 32

It is the feeling of the Commission that the mechanics of sections 
28 to 32 are somewhat confusing and cumbersome. It is strongly felt that a 
more workable solution is to treat the subject matter of ’’blanket encumbrance” 
simply as an item to be included in the general ’’disclosre” through the 
machinery already provided. To effectuate this, the requirements for 
disclosure have been clarified and sections 28 to 32 deleted.

E. Special Fund

The Commission recommends that the funds to be collected under the 
subdivisions and co-op regulation retain the characteristic uniform with that 
of the funds presently being collected by the Commission.

F. Other changes

There are other changes indicated in Draft II, but these do not 
materially affect the basic ’’disclosure" principles contemplated in the 
original draft.

We would again emphasize that due to the enormous and numerous 
intricacies of this area, we are involved in a sustained course of study. We 
will maintain our efforts until the most workable solution is derived.

Executive Secretary
cc: Treasurer, State of Hawaii

-3-



S-40 and S-6
(DRAFT II)

AN ACT

TO PROVIDE FOR AMENDMENTS AND ADDITIONS TO CHAPTER 170, REVISED LAWS 
OF HAWAII, AS AMENDED: TO CHANGE THE NAME AND TITLE OF THE REAL 
ESTATE LICENSE COMMISSION TO "REAL ESTATE COMMISSION;” AND TO 
PROVIDE FOR REGULATIONS OF TRANSACTIONS INVOLVING REAL ESTATE 
SUBDIVISIONS AND CO-OPERATIVE PROJECTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. Section of of Chapter 170 of the Revised Laws of

2 Hawaii, 1955, as amended, is hereby further amended in the following

3 respects:

4 (a) By substituting for paragraph lettered (a), the following:

5 "(a) ’COMMISSION* MEANS THE REAL ESTATE COMMISSION OF THE STATE;"

6 SECTION 2. Section 3 of Chapter 170 of the Revised Laws of

7 Hawaii, 1955, as amended, is hereby further amended in the following

8 respects:

9 (a) The title "Real Estate License Commission" contained

10 therein, is hereby deleted, and the title "REAL ESTATE COMMISSION”

11 substituted.

12 SECTION 3. Section 4 of Chapter 170 of the Revised Laws of

13 Hawaii, 1955, as amended, is hereby further amended in the following

14 respects:
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(a) By adding at the end of Section 4, the following paragraphs: 

”(h) REGULATE TRANSACTIONS INVOLVING THE SALE, LEASE OR TRANSFER 

OF LOTS, PARCELS OR UNITS IN REAL ESTATE SUBDIVISIONS AND CO-OPERATIVE 

PROJECTS.

SECTION 4. Section 2 of Chapter 170 of the Revised Laws of 

Hawaii, 1955, as amended, is hereby further amended in the following . 

respects:

(a) By substituting for the words "Exceptions. The provisions 

of this chapter shall not apply:" the following:

"EXCEPTIONS. SECTIONS 170-1, PARAGRAPHS (b) and (c) SHALL NOT 

APPLY:"

SECTION 5. Chapter 170 of the Revised Laws of Hawaii, 1955, as 

amended, is hereby further amended by the addition of Section 170-15 to 

170-41, to be preceded by a bold faced title.

REGULATIONS OVER TRANSACTIONS INVOLVING REAL ESTATE SUBDIVISIONS 

AND COOPERATIVE PROJECTS.

SECTION 170-15. PURPOSE. THE PURPOSE OF SECTIONS 170-15 TO 

170-41 IS TO PROVIDE FOR REGULATIONS OVER TRANSACTIONS INVOLVING 

REAL ESTATE SUBDIVISIONS AND REAL ESTATE CO-OPERATIVE PROJECTS, TO 

THE END THAT THE GENERAL PUBLIC MAY BE PROTECTED IN ITS REAL ESTATE 

TRANSACTIONS.

SECTION 170-16 DEFINITIONS.

(a) "SUBDIVISION" MEANS A REAL ESTATE SUBDIVISION; A PLAN 

OR PROJECT WHEREBY LAND OR LANDS ARE DIVIDED OR PROPOSED TO BE 

DIVIDED INTO SIX OR MORE LOTS FOR PURPOSE OF SALE OR LEASE

26 (a) "CO-OPERATIVE PROJECT” MEANS A REAL ESTATE CO-OPERATIVE
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PROJECT; A PLAN OR PROJECT WHEREBY SIX OR MORE APARTMENTS, ROOMS, 

OFFICE SPACES, OR OTHER UNITS IN EXISTING OR PROPOSED BUILDING(S) 

OR STRUCTURE(S) ARE OFFERED OR PROPOSED TO BE OFFERED FOR SALE 

OR LEASE.

(c) ’'DEVELOPER" MEANS A PERSON WHO UNDERTAKES TO DEVELOPS 

A REAL ESTATE SUBDIVISION OR CO-OPERATIVE PROJECT.

(d) "PROJECT" MEANS EITHER A REAL ESTATE SUBDIVISION OR A 

REAL ESTATE CO-OPERATIVE PROJECT.

(e) "PERSON" MEANS COPARTNERSHIP, JOINT VENTURE, CORPORATION 

COMPANY AND FIRM, AS WELL AS INDIVIDUAL PERSONS.

SECTION 170-17. EXCEPTIONS.

(a) EXISTING ENCUMBRANCES: NO LIEN, ENCUMBRANCE, OPTION, 

CONTRACT OR TRUST AGREEMENT EXISTING ON  

SHALL BE AFFECTED BY SECTIONS 170-15 TO 170-41.

(b) EXISTING PROJECTS: NO PROJECT EXISTING OR HAVING 

COMMENCED SALES OF ITS LOTS, PARCELS OR CO-OPERATIVE UNITS ON OR 

BEFORE  SHALL BE ENCOMPASSED BY THIS CHAPTER 

SECTION 170-18. NOTIFICATION OF INTENTION. PRIOR TO THE 

TIME WHEN REAL ESTATE SUBDIVISIONS OR CO-OPERATIVE PROJECTS ARE 

TO BE OFFERED FOR SALE OR LEASE IN THIS STATE, THE DEVELOPER SHALL 

NOTIFY THE COMMISSION IN WRITING OF HIS INTENTION TO SELL OR LEASE 

SUCH OFFERINGS.

SECTION 170-19. QUESTIONNAIRE AND FILING FEE. THE NOTICE 

OF INTENTION SHALL BE ACCOMPANIED BY A FEE OF $50 AND BY A 

VERIFIED COPY OF A QUESTIONNAIRE PROPERLY FILLED IN. THE

26 QUESTIONNAIRE WILL BE IN SUCH FORM AND CONTENT AS WILL REQUIRE
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FULL DISCLOSURE OF ALL MATERIAL FACTS REASONABLY AVAILABLE; 

PROVIDED THAT THE REQUIREMENT FOR THE QUESTIONNAIRE SHALL NOT BE 

CONSTRUED TO PRECLUDE OTHER OR SUBSEQUENT INQUIRIES WHICH THE 

COMMISSION MAY DEEM NECESSARY TO EFFECTUATE THE PURPOSE PRESCRIBED 

IN SECTION 170-15.

SECTION 170-20. INSPECTION. AFTER APPROPRIATE NOTIFICATION 

HAS BEEN MADE PURSUANT TO SECTIONS 170-18 AND 170-19, AN INSPECTION 

OF THE REAL ESTATE SUBDIVISION OR CO-OPERATIVE PROJECT MAY BE 

MADE BY THE COMMISSION.

SECTION 170-21. OUT-OF-STATE PROJECTS. WHEN AN INSPECTION 

IS TO BE MADE OF PROJECTS SITUATED OUTSIDE THE STATE OF HAWAII, 

BEING OFFERED FOR SALE OR LEASE IN THIS STATE, THE NOTIFICATION 

OF INTENTION SHALL BE ACCOMPANIED BY THE FILING FEE, TOGETHER 

WITH AN AMOUNT ESTIMATED BY THE COMMISSION TO BE NECESSARY TO 

COVER THE ACTUAL EXPENSES OF SUCH INSPECTION, NOT TO EXCEED 

FIFTY DOLLARS ($50) A DAY FOR EACH DAY CONSUMED IN THE EXAMIN

ATION OF THE PROJECT PLUS REASONABLE FIRST-CLASS TRANSPORTATION 

EXPENSES.

SECTION 170-22. POSTPONEMENT OF INSPECTION AND SUBSTITUTE 

PUBLIC REPORT, OUT-OF-STATE PROJECTS. THE COMMISSION MAY 

POSTPONE INITIAL INSPECTION OF PROJECTS SITUATED OUTSIDE THE 

STATE OF HAWAII WHEN IN ITS OPINION, A PUBLIC REPORT OR A 

SIMILAR DOCUMENT ISSUED BY A SISTER STATE, WHICH REQUIRES 

INVESTIGATION AND DISCLOSURE SUBSTANTIALLY TO THE SAME EXTENT 

AS PROVIDED BY THIS STATE, IS FILED AND MAINTAINED WITH THE

26 COMMISSION. SUCH PUBLIC REPORT SHALL THEN BE ADOPTED AS A
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SUBSTITUTE PUBLIC REPORT.

SECTION 170-23. REVOCATION OF SUBSTITUTE PUBLIC REPORT. 

THE POSTPONEMENT UNDER SECTION 170-22 AND THE ADOPTION OF THE 

SUBSTITUTE PUBLIC REPORT ARE MERELY DISCRETIONARY AND MAY BE 

SUBJECT TO ANY CONDITIONS THE COMMISSION MAY DEEM PROPER IN THE 

INTEREST OF THE PUBLIC, AND MAY BE REVOKED AND THE REQUIREMENT 

FOR INSPECTION AND INVESTIGATION REINSTATED BY THE COMMISSION 

WHENEVER IT SHALL DEEM PROPER TO DO SO.

SECTION 170-24. PROJECTS WITHIN STATE. WHEN AN INSPECTION 

IS TO BE MADE OF PROJECTS SITUATED WITHIN THIS STATE, THE NOTICE 

OF INTENTION SHALL BE ACCOMPANIED BY THE FILING FEE, TOGETHER 

WITH AN AMOUNT ESTIMATED BY THE COMMISSION TO BE NECESSARY TO 

COVER THE ACTUAL EXPENSES OF SUCH INSPECTION, NOT TO EXCEED 

TWENTY DOLLARS ($20) A DAY FOR EACH DAY CONSUMED IN THE EXAMIN

ATION OF THE PROJECT PLUS REASONABLE FIRST-CLASS TRANSPORTATION 

EXPENSES.

SECTION 170-25. WAIVER OF INSPECTION, DOMESTIC PROJECTS.

THE COMMISSION MAY WAIVE INITIAL INSPECTION OF PROJECTS SITUATED 

IN THIS STATE WHEN IN ITS OPINION, A PRELIMINARY OR FINAL PUBLIC 

REPORT CAN BE SUBSTANTIALLY DRAFTED AND ISSUED FROM THE CONTENTS 

OF THE QUESTIONNAIRE AND OTHER OR SUBSEQUENT INQUIRIES. FAILURE 

OF THE COMMISSION TO NOTIFY THE DEVELOPER OF ITS INTENT TO 

INSPECT HIS PROJECT WITHIN TEN DAYS AFTER NOTIFICATION OF INTEN

TION IS PROPERLY FILED PURSUANT TO SECTIONS 170-18 AND 170-19, 

WILL BE CONSTRUED A WAIVER OF SUCH INSPECTION.

26 SECTION 170-26. PUBLIC REPORT. WHEN THE COMMISSION MAKES
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AN EXAMINATION OF ANY PROJECT, IT SHALL MAKE A PUBLIC REPORT OF ITS 

FINDINGS, WHICH SHALL CONTAIN ALL MATERIAL FACTS REASONABLY AVAIL

ABLE. A PUBLIC REPORT SHALL NEITHER BE CONSTRUED TO BE AN APPROVAL 

NOR DISAPPROVAL OF A PROJECT. NO LOT OR PARCEL IN A REAL ESTATE 

SUBDIVISION NOR ANY UNIT IN A REAL ESTATE CO-OPERATIVE PROJECT 

SHALL BE OFFERED FOR SALE OR LEASE UNTIL THE COMMISSION SHALL HAVE 

ISSUED A FINAL OR SUBSTITUTE PUBLIC REPORT THEREON, NOR SHALL RE

SERVATIONS TO PURCHASE OR LEASE BE TAKEN UNTIL THE COMMISSION HAS 

ISSUED A PRELIMINARY, FINAL OR SUBSTITUTE PUBLIC REPORT.

SECTION 170-27. PRELIMINARY PUBLIC REPORT. A PRELIMINARY 

PUBLIC REPORT MAY BE ISSUED BY THE COMMISSION UPON RECEIPT OF A 

NOTICE OF INTENTION FILING WHICH IS COMPLETE EXCEPT FOR SOME 

PARTICULAR REQUIREMENT, OR REQUIREMENTS, WHICH IS, OR ARE, AT THE 

TIME NOT FULFILLED, BUT WHICH MAY REASONABLY BE EXPECTED TO BE 

COMPLETED.

SECTION 170-28. COPY OF PUBLIC REPORT TO BE GIVEN TO 

PROSPECTIVE PURCHASER. THE DEVELOPER SHALL NOT ENTER INTO A BIND

ING CONTRACT OR AGREEMENT FOR THE SALE OR LEASE OF ANY LOT OR 

PARCEL IN A REAL ESTATE SUBDIVISION OR A UNIT IN A CO-OPERATIVE 

PROJECT UNTIL

(1) ALL SUBDIVISION MAP REQUIREMENTS HAVE BEEN MET, IF ANY 

IS APPLICABLE TO SUCH PROJECT, AND

(2) A TRUE COPY OF THE COMMISSION’S FINAL OR SUBSTITUTE 

PUBLIC REPORT THEREON WITH ALL SUPPLEMENTARY PUBLIC REPORTS, IF 

ANY HAS BEEN ISSUED, HAS BEEN GIVEN TO THE PROSPECTIVE PURCHASER:

26 HE HAS BEEN GIVEN AN OPPORTUNITY TO READ SAME, AND HIS RECEIPT
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TAKEN THEREFOR.

RECEIPTS TAKEN FOR ANY PUBLIC REPORT SHALL BE KEPT ON FILE IN 

POSSESSION OF THE DEVELOPER SUBJECT TO INSPECTION AT A REASONABLE 

TIME BY THE COMMISSION OR ITS DEPUTIES, FOR A PERIOD OF THREE 

YEARS FROM THE DATE THE RECEIPT WAS TAKEN.

SECTION 170-29. SUPPLEMENTARY PUBLIC REPORT. IF, AFTER A 

FINAL OR SUBSTITUTE PUBLIC REPORT HAS BEEN ISSUED, THE COMMISSION 

SHALL DEEM IT NECESSARY TO CONDUCT FURTHER INQUIRIES OR INVEST

IGATIONS IN ORDER TO EFFECTUATE THE PURPOSE PRESCRIBED IN SECTION 

170-15, THE COMMISSION MAY ISSUE A SUPPLEMENTARY PUBLIC REPORT 

DESCRIBING THE FINDINGS THEREOF. UPON THE ISSUANCE OF A SUPPLE

MENTARY PUBLIC REPORT, IT SHALL BE THE DUTY OF THE DEVELOPER TO 

ISSUE A TRUE COPY THEREOF TO ALL PURCHASERS AND LESSEES.

SECTION 170-13. TRUE COPIES OF PUBLIC REPORT. THE TRUE 

COPIES OF THE COMMISSION’S PUBLIC REPORT SHALL BE AN EXACT 

REPRODUCTION OF THOSE PREPARED BY THE COMMISSION.

SECTION 170-31. NOTICE OF CHANGE. IT IS UNLAWFUL FOR THE 

DEVELOPER OF THE PROJECT, AFTER IT IS SUBMITTED TO THE COMMISSION, 

TO MATERIALLY CHANGE THE SET-UP OR VALUE OR USE OF SUCH OFFERING 

WITHOUT FIRST NOTIFYING THE COMMISSION IN WRITING OF SUCH INTENDED 

CHANGE AND SUBSTANTIALLY NOTIFYING ALL PURCHASERS AND PROSPECTIVE 

PURCHASERS OF SUCH CHANGE.

SECTION 170-32. REQUEST FOR HEARING BY DEVELOPER. WHEN A 

FINAL, PRELIMINARY OR SUBSTITUTE PUBLIC REPORT IS NOT ISSUED WITHIN 

A REASONABLE TIME AFTER NOTICE OF INTENTION IS PROPERLY FILED

26 PURSUANT TO SECTIONS 170-18 AND 170-19, OR IF THE DEVELOPER IS
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MATERIALLY GRIEVED BY THE FORM OR CONTENT OF A PUBLIC REPORT, THE 

DEVELOPER MAY, IN WRITING, REQUEST AND SHALL BE GIVEN A HEARING BY 

THE COMMISSION WITHIN A REASONABLE TIME AFTER RECEIPT OF REQUEST.

SECTION 170-33. NEW FILING ON SUBSEQUENT OR CONTIGUOUS 

PROJECTS. THE COMMISSION’S PUBLIC REPORT ON A PROJECT SHALL 

INCLUDE ONLY THE MINIMUM AREA AS SHOWN BY THE RECORDED MAP OR 

OTHER DOCUMENTS OR REPORTS ACCEPTABLE TO THE COMMISSION. ANY 

SUBSEQUENT OR CONTIGUOUS PROJECTS, OR PROJECTS IN THE SAME 

VICINITY, SHALL BE TREATED AS A SEPARATE PROJECT AND AN ADDITIONAL 

COMPLETE FILING SHALL BE MADE THEREON.

SECTION 170-34. USE OF PUBLIC REPORT IN ADVERTISING. THE 

COMMISSION’S PUBLIC REPORT OR A SUBSTITUTE PUBLIC REPORT SHALL NOT 

BE USED FOR ADVERTISING PURPOSES, UNLESS THE REPORT IS USED IN ITS 

ENTIRETY. NO PORTION OF THE REPORT SHALL BE UNDERSCORED, ITALICIZED, 

OR PRINTED IN LARGER OR HEAVIER TYPE THAN THE BALANCE OF THE REPORT, 

UNLESS THE TRUE COPY OF THE REPORT FURNISHED BY THE COMMISSION SO 

INDICATES.

SECTION 170-35. REPORTS FROM COMPETENT AUTHORITIES. WHEN 

THE COMMISSION DOUBTS THE SUITABILITY OF ANY PROPOSED PROJECT FOR 

THE PURPOSE FOR WHICH IT IS PROPOSED TO BE SOLD OR LEASED, THE 

DEVELOPER MAY BE REQUIRED TO ACCOMPANY HIS FILING BY A REPORT OR 

REPORTS PREPARED BY COMPETENT AUTHORITIES SHOWING THAT THE LOTS, 

PARCELS OR UNITS HAVE DEFINITE MERIT FOR THE PURPOSE FOR WHICH 

THEY ARE TO BE SOLD OR LEASED. THE COMMISSION WILL DETERMINE 

THE SUFFICIENCY OF THE DATA SUBMITTED AND THE QUALIFICATIONS OF

26 THE PARTIES PREPARING ' SUCH DATA
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1 SECTION 170-36. AVAILABILITY OF DOCUMENTS. THE COMMISSION

2 MAY REQUIRE THE DEVELOPER TO FILE WITH THE COMMISSION ANY MAP,

3 BOND, CONTRACT, LIEN, MORTGAGE, LEASE, ORGANIZATIONAL DOCUMENTS,

4 OR ANY OTHER DOCUMENTS, REPORTS OR INSTRUMENTS WHICH HAS ANY

5 MATERIAL RELEVANCE TO THE PROJECT IN QUESTION. THE DEVELOPER MAY

6 BE REQUIRED TO MAKE AVAILABLE TO EACH PURCHASER A COPY OF SUCH

7 DOCUMENT, REPORT OR INSTRUMENT WHEN THE COMMISSION MAY DEEM IT

8 TO BE NECESSARY TO EFFECTUATE THE PURPOSE SET FORTH IN SECTION

9 170-15.

10 SECTION 170-37. PENALTIES FOR VIOLATIONS OF CERTAIN

11 PROVISIONS; EVERY OFFICER, AGENT OR EMPLOYEE OF ANY COMPANY, AND

12 EVERY OTHER PERSON WO KNOWINGLY AUTHORIZES, DIRECTS OR AIDS IN

13 THE PUBLICATION, ADVERTISEMENT, DISTRIBUTION OR CIRCULARIZATION

14 OF ANY FALSE STATEMENT OR REPRESENTATION CONCERNING ANY PROJECT

15 OFFERED FOR SALE OR LEASE, AND EVERY PERSON WHO, WITH KNOWLEDGE

16 THAT ANY ADVERTISEMENT, PAMPHLET, PROSPECTUS OR LETTER CONCERNING

17 ANY SAID PROJECT CONTAINS ANY WRITTEN STATEMENT THAT IS FALSE OR

18 FRAUDULENT, ISSUES, CIRCULATES, PUBLISHES OR DISTRIBUTES THE

19 SAME, OR SHALL CAUSE THE SAME TO BE ISSUED, CIRCULATED, PUBLISHED

20 OR DISTRIBUTED, OR WHO, IN ANY OTHER RESPECT, VIOLATES OR FAILS

21 TO COMPLY WITH ANY OF THE PROVISIONS SET FORTH IN SECTIONS 170-15

22 TO 170-41, OR WHO IN ANY OTHER RESPECT VIOLATES OR FAILS, OMITS

23 OR NEGLECTS TO OBEY, OBSERVE OR COMPLY WITH ANY ORDER, DECISION,

24 DEMAND OR REQUIREMENT OF THE COMMISSION UNDER SECTIONS 170-15 TO

25 170-41, IS GUILTY OF A MISDEMEANOR, AND SHALL BE PUNISHED BY A

26 FINE NOT EXCEEDING $1,000 OR BY IMPRISONMENT FOR A TERM NOT
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EXCEEDING ONE YEAR OR BY BOTH SUCH FINE AND IMPRISONMENT.

SECTION 17-38. INVESTIGATORY POWERS. IF THE COMMISSION HAS 

REASON TO BELIEVE THAT A DEVELOPER IS VIOLATING ANY PROVISION SET 

FORTH IN SECTIONS 170-15 TO 170-41, OR THE RULES AND REGULATIONS 

OF THE COMMISSION MADE PURSUANT THERETO, THE COMMISSION MAY INVEST 

IGATE THE DEVELOPER’S PROJECT AND EXAMINE THE BOOKS, ACCOUNTS, 

RECORDS AND FILES USED IN THE PROJECT OF THE DEVELOPER. FOR THE 

PURPOSES OF EXAMINATION, THE DEVELOPER IS REQUIRED TO KEEP AND 

MAINTAIN RECORD OF ALL SALES AND LEASE TRANSACTIONS AND OF THE 

FUNDS RECEIVED BY HIM PURSUANT THERETO, AND TO MAKE THEM ACCESS

IBLE TO THE COMMISSION UPON REASONABLE NOTICE AND DEMAND.

SECTION 170-39. POWER TO ENJOIN. WHENEVER THE COMMISSION 

BELIEVES FROM SATISFACTORY EVIDENCE THAT ANY PERSON HAS VIOLATED 

ANY OF THE PROVISIONS OF SECTIONS 170-15 TO 170-41 OR THE RULES 

AND REGULATIONS OF THE COMMISSION MADE PURSUANT THERETO, IT MAY 

CONDUCT AN INVESTIGATION ON SUCH MATTER, AND BRING AN ACTION IN 

THE NAME OF THE PEOPLE OF THE STATE OF HAWAII IN ANY COURT OF 

COMPETENT JURISDICTION AGAINST SUCH PERSON TO ENJOIN SUCH PERSON 

FROM CONTINUING SUCH VIOLATION OR ENGAGING THEREIN OR DOING ANY 

ACT OR ACTS IN FURTHERANCE THEREOF.

SECTION 170-40. POWERS OF THE CITY AND COUNTY OF HONOLULU 

AND OTHER COUNTIES. NOTHING CONTAINED IN THIS CHAPTER SHALL BE 

CONSTRUED TO LIMIT OR RESTRICT THE POWERS OF THE CITY AND COUNTY 

OF HONOLULU AND OTHER COUNTIES OF THIS STATE IN THE EXERCISE OF 

THEIR POLICE POWERS, EXCEPT THAT WHERE THE PROVISIONS OF THIS

26 CHAPTER SHALL CONFLICT WITH THE PROVISIONS OF THE ORDINANCES
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1 RULES AND REGULATIONS OF SUCH COUNTIES, THE PROVISIONS OF THIS

2 CHAPTER SHALL PREVAIL TO PRE-EMPT THE FIELD AND SCOPE OF

3 REGULATION.

4 SECTION 170-41. DEPOSIT OF FEES. ALL FEES COLLECTED UNDER

5 THIS CHAPTER SHALL BE REMITTED BY THE COMMISSION TO THE TREASURER

6 OF THIS STATE, AND SHALL BE PLACED TO THE CREDIT OF THE SPECIAL

7 FUND OF THE REAL ESTATE COMMISSION.

8 SECTION 6. THIS ACT SHALL TAKE EFFECT UPON ITS APPROVAL.

INTRODUCED BY

Honolulu, Hawaii
Dated:



S-19 B.NO

AN ACT

TO ESTABLISH REGULATIONS OVER REGISTRATION AND CERTIFICATION OF REAL 
ESTATE ESCROW AGENTS, AND TO AUTHORIZE THE REAL ESTATE (LICENSE) 
COMMISSION OF THIS STATE TO ADMINISTER SUCH REGULATIONS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. PURPOSE: THE PURPOSE OF THIS ACT IS TO PROVIDE

2 FOR REGULATIONS OVER REGISTRATION AND CERTIFICATION OF REAL ESTATE

3 ESCROW AGENTS, TO THE END THAT THE GENERAL PUBLIC MAY BE ADEQUATELY

4 PROTECTED IN ITS REAL ESTATE TRANSACTIONS.

5 SECTION 2. SHORT TITLE: THIS CHAPTER SHALL BE KNOWN AS THE

6 REAL ESTATE ESCROW LAW.

7 SECTION 3. REAL ESTATE ESCROW, DEFINED: ’’REAL ESTATE ESCROW”

8 MEANS ANY TRANSACTION WHEREIN ANY WRITTEN INSTRUMENT, MONEY, EVIDENCE

9 OF TITLE TO REAL OR PERSONAL PROPERTY, OR OTHER THING OF VALUE IS

10 DELIVERED TO A PERSON FOR THE PURPOSE OF AFFECTING THE SALE, TRANSFER,

11 ENCUMBERING OR LEASING OF REAL ESTATE, TO BE HELD BY THAT PERSON UNTIL

12 THE HAPPENING OF A SPECIFIED EVENT OR THE PERFORMANCE OF A PRESCRIBED

13 CONDITION, WHEN IT IS THEN TO BE DELIVERED BY SUCH PERSON TO A GRANTEE,

14 GRANTOR, PROMISEE, PROMISOR, OBLIGEE, OBLIGOR, BAILEE, BAILOR, OR ANY

15 AGENT OR EMPLOYEE OF THE LATTER.
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1 SECTION 4. REAL ESTATE ESCROW AGENT,DEFINED. "REAL ESTATE

2 ESCROW AGENT’ MEANS ANY PERSON ENGAGED IN THE BUSINESS OF RECEIVING

3 REAL ESTATE ESCROWS FOR DEPOSIT OR DELIVERY FOR COMPENSATION.

4 SECTION 5. COMMISSION, DEFINED. "COMMISSION" MEANS THE REAL

5 ESTATE COMMISSION OF THIS STATE.

6 SECTION 6. DOING BUSINESS WITHOUT REGISTRATION. NO PERSON

7 SHALL ACT, OR ADVERTISE, OR ASSUME TO ACT, AS A REAL ESTATE ESCROW

8 AGENT UNLESS HE IS THE HOLDER OF A VALID AND SUBSISTING REGISTRATION

9 CERTIFICATE ISSUED TO HIM BY THE COMMISSION. VIOLATION OF THIS

10 SECTION IS A MISDEMEANOR AND IS PUNISHABLE BY, EITHER OR BOTH, A FINE

11 NOT TO EXCEED $1,000, AND BY IMPRISONMENT FOR A TERM NOT TO EXCEED

12 ONE YEAR. UNDER THIS SECTION, A SINGLE ACT MAY CONSTITUTE VIOLATION.

13 SECTION 7. PERSONS EXEMPT. SECTION 4 SHALL NOT APPLY TO:

14 (a) ANY PERSON DOING BUSINESS UNDER ANY LAW OF THIS STATE

15 OR THE UNITED STATES RELATING TO BANKS, TRUST COMPANIES, BUILDING AND

16 LOAN OR SAVINGS AND LOAN ASSOCIATIONS, OR INSURANCE COMPANIES.

17 (b) ANY PERSON LICENSED TO PRACTICE LAW IN THIS. STATE WHO

18 IS NOT ACTIVELY ENGAGED IN CONDUCTING A REAL ESTATE ESCROW AGENCY.

19 (c) ANY PERSON OR PERSONS WHOSE PRINCIPAL BUSINESS IS THAT

20 OF PREPARING ABSTRACTS OR MAKING SEARCHES OF TITLE THAT ARE USED AS

21 A BASIS FOR THE ISSUANCE OF A POLICY OF TITLE INSURANCE BY A COMPANY

22 DOING BUSINESS UNDER ANY LAW OF THIS STATE RELATING TO INSURANCE

23 COMPANIES.

24 (d) ANY COMPANY, BROKER, OR AGENT SUBJECT TO THE JURISDICTION

25 OF THE COMMISSION WHILE PERFORMING ACTS IN THE COURSE OF OR INCIDENTAL
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1 TO THE REAL ESTATE BUSINESS.

2 SECTION 8. REAL ESTATE COMMISSION. THE REAL ESTATE COMMISSION

3 OF THIS STATE, AS CREATED UNDER SECTION 3, CHAPTER 170, REVISED LAWS OF

4 HAWAII, AS AMENDED, SHALL ADMINISTER THE PROVISIONS UNDER THIS CHAPTER.

5 SECTION 9. AUTHORITY FOR COMMISSION’S RULES AND REGULATIONS.

6 THE COMMISSION MAY ADOPT SUCH RULES AND REGULATIONS AS ARE REASONABLE

7 AND NECESSARY FOR THE ENFORCEMENT OF THIS CHAPTER.

a 8 SECTION 10. TRANSACTION OF ESCROW BUSINESS IN STATE BY FOREIGN

9 CORPORATION. NO FOREIGN CORPORATION SHALL TRANSACT ANY REAL ESTATE

10 ESCROW BUSINESS IN THIS STATE WITHOUT FIRST COMPLYING WITH ALL THE

11 REQUIREMENTS OF THIS CHAPTER.

12 SECTION 11. FOREIGN CORPORATION, SERVICE OF PROCESS. NO

13 FOREIGN CORPORATION SHALL TRANSACT ANY REAL ESTATE ESCROW BUSINESS IN

14 THIS STATE UNTIL IT HAS- EXECUTED AND FILED WITH THE COMMISSION A

15 WRITTEN INSTRUMENT APPOINTING THE COMMISSION ITS ATTORNEY UPON WHOM ALL

16 PROCESS IN ANY ACTION OR PROCEEDINGS BY ANY RESIDENT OF THIS STATE

17 AGAINST IT MAY BE SERVED WITH THE SAME FORCE AND EFFECT AS IF SUCH

18 CORPORATION WERE FORMED UNDER THE LAWS OF THIS STATE, AND HAD BEEN

19 LAWFULLY SERVED WITH PROCESS IN THIS STATE. SERVICE OF PROCESS BY A

20 RESIDENT OF THIS STATE UPON THE COMMISSION CONSTITUTES PERSONAL SERVICE

21 ON THE FOREGIN CORPORATION.

22 SECTION 12. APPLICATION FOR REGISTRATION CERTIFICATE. AN

23 APPLICATION FOR A REGISTRATION CERTIFICATE AS A REAL ESTATE ESCROW AGENT

24 SHALL BE IN WRITING AND IN SUCH FORM AS IS PRESCRIBED BY THE COMMISSION.

25 THE APPLICATION SHALL BE VERIFIED BY THE OATH OF THE APPLICANT.

26 SECTION 13. APPLICANT'S BOND. AT THE TIME OF FILING AN



1 APPLICATION FOR A REGISTRATION CERTIFICATE AS A REAL ESTATE ESCROW AGENT,

2 THE APPLICANT SHALL DEPOSIT WITH THE COMMISSION A BOND SATISFACTORY TO

3 THE COMMISSION IN THE AMOUNT OF $5,000 WITH ONE OR MORE SURETIES WHOSE

4 LIABILITY AS SUCH SURETIES SHALL NOT EXCEED THAT AMOUNT IN THE AGGREGATE.

5 THE BOND SHALL RUN TO THE STATE FOR THE USE OF THE STATE AND OF ANY

6 PERSON WHO HAS A CAUSE OF ACTION AGAINST THE OBLIGOR OF THE BOND UNDER

7 THE PROVISIONS OF THIS CHAPTER.

8 SECTION 14. CONDITIONS OF BOND. THE BOND OF A REAL ESTATE

9 ESCROW AGENT SHALL BE CONDITIONED THAT THE OBLIGOR WILL FAITHFULLY

10 CONFORM TO AND ABIDE BY ALL RULES AND REGULATIONS MADE BY THE COMMISSION

11 UNDER THIS CHAPTER. THE BOND SHALL BE CONDITIONED THAT THE LICENSEE

12 WILL HONESTLY AND FAITHFULLY APPLY ALL FUNDS RECEIVED AND WILL FAITHFULLY

13 AND HONESTLY PERFORM ALL OBLIGATIONS AND UNDERTAKINGS UNDER THIS CHAPTER,

14 AND WILL PAY THE STATE AND ANY PERSON ALL AMOUNTS WHICH BECOME DUE OR

15 OWING TO THE STATE OR TO SUCH PERSON UNDER THE PROVISIONS OF THIS CHAPTER.

16 SECTION 15. DURATION OF THE BOND. THE BOND OF A REAL ESTATE

17 ESCROW AGENT REMAINS IN FORCE AND EFFECT UNTIL THE SURETY IS RELEASED

18 FROM LIABILITY BY THE COMMISSION, OR UNTIL THE BOND IS CANCELED BY THE

19 SURETY. THE SURETY MAY CANCEL THE BOND AND BE RELIEVED OF FURTHER

20 LIABILITY ON THE BOND BY DELIVERING 30-DAYS’ WRITTEN NOTICE TO THE COM-

21 MISSION. SUCH CANCELLATION DOES NOT AFFECT ANY LIABILITY INCURRED ON

22 THE BOND PRIOR TO THE TERMINATION OF THE 30-DAY PERIOD.

23 SECTION 16. PERSONS AUTHORIZED TO BRING ACTION UPON BOND. IN

24 ADDITION TO ANY OTHER REMEDY, ANY PERSON WHO SUSTAINS AN INJURY COVERED

25 BY A REAL ESTATE ESCROW AGENT'S BOND MAY BRING AN ACTION IN HIS OWN NAME

26 UPON THE BOND FOR THE RECOVERY OF ANY DAMAGES SUSTAINED BY HIM. NO

S-19 W W ______ B.NO.______
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1 ACTION MAY BE BROUGHT ON THE BOND BY ANY PERSON AFTER THE EXPIRATION OF

2 TWO YEARS FROM THE TIME WHEN THE ACT OR DEFAULT COMPLAINED OF OCCURS.

3 SECTION 17. WHEN PERMISSIBLE FOR COMMISSION TO REQUIRE FILING

4 OF NEW BOND. WHEN AN ACTION IS COMMENCED ON A REAL ESTATE ESCROW AGENT'S

5 BOND OR IF SUCH BOND IS CANCELED BY THE SURETY, THE COMMISSION MAY REQUIRE

6 THE FILING OF A NEW BOND. FAILURE TO FILE A NEW BOND WITHIN (10) DAYS OF

7 THE RECOVERY ON A BOND, OR WITHIN (10) DAYS AFTER NOTIFICATION BY THE

8 COMMISSION THAT A NEW BOND IS REQUIRED, CONSTITUTES SUFFICIENT GROUNDS

9 FOR THE SUSPENSION OR REVOCATION OF THE REGISTRATION CERTIFICATE.

10 SECTION 18. FILING FEES. THE COMMISSION SHALL CHARGE AND COLLECT

11 THE FOLLOWING FEES:

12 (a) FOR FILING AN ORIGINAL OR A RENEWAL APPLICATION FOR A REAL

13 ESTATE ESCROW AGENT'S REGISTRATION CERTIFICATE, $100 FOR THE FIRST OFFICE

14 OR LOCATION AND $35 FOR EACH ADDITIONAL OFFICE OR LOCATION.

15 (b) FOR FILING AN APPLICATION FOR A DUPLICATE OF A REAL ESTATE

16 ESCROW AGENT'S REGISTRATION CERTIFICATE LOST, STOLEN, OR DESTROYED, UPON

17 A SATISFACTORY SHOWING OF SUCH LOSS, THEFT, OR DESTRUCTION, $10.

18 SECTION 19. DEPOSIT OF FEES. ALL FEES COLLECTED UNDER THIS

19 CHAPTER SHALL BE REMITTED BY THE COMMISSION TO THE TREASURER OF THIS STATE

20 AND SHALL BE PLACED TO THE CREDIT OF THE GENERAL FUND.

21 SECTION 20. ISSUANCE OF REGISTRATION CERTIFICATE, REQUIREMENTS.

22 UPON THE FILING OF THE APPLICATION FOR A REAL ESTATE ESCROW AGENT'S

23 REGISTRATION CERTIFICATE, THE ACCEPTANCE OF THE BOND, AND THE PAYMENT OF

24 THE FILING FEE, THE COMMISSION SHALL ISSUE AND DELIVER A REGISTRATION

25 CERTIFICATE TO THE APPLICANT TO ENGAGE IN THE BUSINESS OF A REAL ESTATE

26 ESCROW AGENT AT THE LOCATION SET FORTH IN THE CERTIFICATE, IF THE
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1 COMMISSION FINDS THAT THE EXPERIENCE, CHARACTER, FINANCIAL SOLVENCY,

2 BUSINESS REPUTATION, AND GENERAL FITNESS OF THE APPLICANT OR THE MEMBERS

3 THEREOF, IF THE APPLICANT IS A COPARTNERSHIP OR ASSOCIATION, OR THE .

4 TRUSTEES THEREOF, IF THE APPLICANT IS A TRUST, OR OF THE OFFICERS AND

5 DIRECTORS THEREOF, IF THE APPLICANT IS A CORPORATION, AND EMPLOYEES OF

6 ANY APPLICANT ARE SUCH AS TO COMMAND THE CONFIDENCE OF THE COMMUNITY

7 AND TO WARRANT THE BELIEF THAT THE BUSINESS PROPOSED TO BE CONDUCTED WILL

8 BE OPERATED HONESTLY AND FAIRLY, AND FOR THE PROTECTION AND SAFETY OF THE

9 PUBLIC WITHIN THE PURPOSES OF THIS CHAPTER. THE CERTIFICATE WILL BE

10 DENIED IF THE COMMISSION FINDS THAT ANY APPLICANT DOES NOT POSSESS THE

11 REQUIREMENTS HERE SPECIFIED, AND SUCH DENIAL SHALL BE MADE UPON NOTICE

12 AND REASONABLE OPPORTUNITY TO BE HEARD.

13 SECTION 21. EXPIRATION OF REGISTRATION CERTIFICATE AND RENEWAL.

14 EACH REAL ESTATE ESCROW AGENT’S REGISTRATION EXPIRES AT NOON ON THE

15 THIRTY-FIRST DAY OF DECEMBER OF ANY CALENDAR YEAR IF IT IS NOT RENEWED

16 ON OR BEFORE THE TWENTIETH DAY OF DECEMBER OF SUCH YEAR. A REGISTRATION

17 CERTIFICATE MAY BE RENEWED BY FILING AN APPLICATION AND PAYING THE ANNUAL

18 FEE FOR THE NEXT SUCCEEDING CALENDAR YEAR. LATE RENEWALS WILL REQUIRE A

19 PAYMENT OF A PENALTY EQUAL TO ONE-HALF OF THE ANNUAL FEE.

20 SECTION 22. PROPER APPLICATION FOR RENEWAL ENTITLES OPERATION.

21 AN APPLICATION ON THE FORM PRESCRIBED BY THE COMMISSION FOR THE RENEWAL

22 OF A REGISTRATION CERTIFICATE OF A REAL ESTATE ESCROW AGENT, PROPERLY

23 FILED WITHIN THE TIME PRESCRIBED, ACCOMPANIED BY THE APPLICABLE FEE,

24 ENTITLED THE APPLICANT TO CONTINUE OPERATING UNDER HIS EXISTING REGISTRATION

25 CERTIFICATE IF NOT PREVIOUSLY SUSPENDED OR REVOKED, UNTIL SUCH DATE AS HE

26 IS NOTIFIED IN WRITING BY THE COMMISSION THAT THE APPLICATION HAS BEEN
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1 GRANTED OR DENIED.

2 SECTION 23. TRANSFERABILITY OR ASSIGNABILITY OF REGISTRATION

3 CERTIFICATE. A REAL ESTATE ESCROW AGENT’S REGISTRATION CERTIFICATE IS

4 NOT ASSIGNABLE EXCEPT TO A DULY APPOINTED, ACTING, AND QUALIFIED

5 ADMINISTRATOR OR EXECUTOR OF A REGISTRANT.

6 SECTION 24. TIME FOR AUDIT BY REGISTRANT. EVERY REAL ESTATE

7 ESCROW AGENT AT ITS OWN EXPENSE, SHALL SUBMIT TO THE COMMISSION ON OR

8 BEFORE (105) DAYS AFTER THE CLOSE OF ITS FISCAL YEAR AN AUDIT OF ITS

9 BOOKS AND RECORDS. THE AUDIT SHALL BE MADE BY A PUBLIC ACCOUNTANT

10 ACCEPTABLE TO THE COMMISSION. THE PUBLIC ACCOUNTANT SHALL NOT BE CON-

11 NECTED WITH THE REAL ESTATE ESCROW AGENT. THE AUDIT SHALL BE COMPRE-

12 HENSIVE IN SCOPE AND SHALL INCLUDE A DIRECT VERIFICATION FROM THE PERSON

13 HAVING IN HIS POSSESSION OR CONTROL ANY ESCROW FUNDS, TRUST FUNDS, OR

14 OTHER PROPERTY DEPOSITED IN ESCROW. A VERIFICATION OF ACCOUNTS OF ESCROW

15 DEPOSITORS SHALL BE MADE IN ACCORDANCE WITH GENERALLY ACCEPTED PRINCIPLES

16 OF ACCOUNTING PRACTICE. THE ACCOUNTANT MAKING THE INDEPENDENT AUDIT

17 SHALL RENDER UPON THE COMPLETION OF HIS AUDIT A REPORT CONTAINING AT

18 LEAST AN AUDITED BALANCE SHEET AND A STATEMENT OF INCOME AND EXPENSES

19 FOR THE FISCAL YEAR IMMEDIATELY PRECEDING THE DATE OF THE AUDIT.

20 SECTION 25. PENALTY FOR DELAY OF AUDIT REPORT. IF ANY REAL

21 ESTATE ESCROW AGENT FAILS TO MAKE THE REPORTS REQUIRED BY LAW OR BY THE

22 COMMISSION WITHIN (10) DAYS FROM THE DAY DESIGNATED FOR THE MAKING OF

23 THE REPORTS, OR WITHIN ANY EXTENSION OF TIME GRANTED BY THE COMMISSION,

24 OR FAILS TO INCLUDE THEREIN ANY MATTER REQUIRED BY LAW OR BY THE COMMISSION

25 SUCH FAILURE SHALL CONSTITUTE GROUNDS FOR THE SUSPENSION OR REVOCATION

26 OF THE REGISTRATION CERTIFICATE HELD BY SUCH REAL ESTATE ESCROW AGENT.
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1 SECTION 26. EXAMINATION OF ESCROW AGENT FAILING TO MAKE REQUIRED

2 REPORTS. IF AN ESCROW AGENT FAILS TO MAKE THE REPORT REQUIRED FROM IT

3 BY LAW OR BY THE COMMISSION, THE COMMISSION SHALL IMMEDIATELY CAUSE THE

4 BOOKS, RECORDS, PAPERS, AND AFFAIRS OF THE ESCROW AGENT TO BE THOROUGHLY

5 EXAMINED. THE ACTUAL COST OF SUCH INVESTIGATION, INSPECTION OR EXAMINATION

6 OF A REGISTRANT UNDER THIS SECTION SHALL BE PAID TO THE COMMISSION BY THE

7 REGISTRANT INVESTIGATED, INSPECTED, OR EXAMINED, AND THE COMMISSION MAY

8 MAINTAIN AN ACTION FOR THE RECOVERY OF SUCH COSTS IN ANY COURT OF COMPETENT

9 JURISDICTION.

10 SECTION 27. DISPOSITION OF FUNDS DEPOSITED IN ESCROW ON CLOSE OF

11 ESCROW. ALL MONEY DEPOSITED IN ESCROW TO BE DELIVERED UPON THE CLOSE OF

12 THE ESCROW OR UPON ANY OTHER CONTINGENCY, SHALL BE DEPOSITED IN A BANK AND

13 KEPT SEPARATE, DISTINCT, AND APART FROM FUNDS BELONGING TO THE ESCROW

14 AGENT. SUCH FUNDS, WHEN DEPOSITED, ARE TO BE DESIGNATED AS '’TRUST FUNDS’

15 ’’ESCROW ACCOUNTS,” OR UNDER SOME OTHER APPROPRIATE NAME INDICATING THAT

16 THE FUNDS ARE NOT THE FUNDS OF THE ESCROW AGENT.

17 SECTION 28. BOND OF OFFICERS AND EMPLOYEES OF ESCROW AGENT. ALL

18 OFFICERS AND EMPLOYEES OF A REAL ESTATE ESCROW AGENT WHO HAVE ACCESS TO

19 MONEY OR NEGOTIABLE SECURITIES BELONGING TO THE REAL ESTATE ESCROW AGENT

20 OR IN THE POSSESSION OF THE REAL ESTATE ESCROW AGENT IN THE REGULAR

21 DISCHARGE OF THEIR DUTIES, OR PERSONS WHO DRAW CHECKS UPON THE REAL ESTATE

22 ESCROW AGENT, OR UPON THE TRUST FUNDS OF THE REAL ESTATE ESCROW AGENT IN

23 THE REGULAR DISCHARGE OF THEIR DUTIES, BEFORE ENTERING UPON THEIR DUTIES

24 AND THROUGHOUT THE ENTIRE TERM OF THEIR OFFICE AND EMPLOYMENT AND ANY

25 SUBSEQUENT TERM THEREOF, SHALL FURNISH TO THE REAL ESTATE ESCROW AGENT A

26 GOOD AND SUFFICIENT BOND INDEMNIFYING THE REAL ESTATE ESCROW AGENT AGAINST
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1 LOSS OF MONEY OR PROPERTY. THE COMMISSION SHALL PRESCRIBE THE AMOUNT

2 AND FORM OF THE BOND ON EACH INDIVIDUAL EMPLOYEE OR OFFICER, AND THE

3 AGGREGATE AMOUNT AND THE TERMS DURING WHICH THE BOND RUNS. THE SUF-

4 FICIENCY OF THE SURETIES ON THE BOND ARE AT ALL TIMES SUBJECT TO THE

5 APPROVAL OF THE COMMISSION. THE BONDS SHALL BE FILED WITH THE COMMISSION.

6 SECTION 29. ADDITIONAL BOND. THE COMMISSION MAY AT ANY TIME

7 REQUIRE A REGISTRANT TO FILE WITH THE COMMISSION AN ADDITIONAL BOND OR

8 SURETY WITH RESPECT TO AN OFFICER OR EMPLOYEE WHEN IN THE COMMISSION'S

9 OPINION, ANY BOND THEN IN FORCE IS INSUFFICENT FOR ANY REASON.

10 SECTION 30. MISCONDUCT FOR DIRECTOR, OFFICER, AGENT, OR EMPLOYEE

11 OF REAL ESTATE ESCROW AGENT. ANY DIRECTOR, OFFICER, AGENT, OR EMPLOYEE

12 OF ANY REAL ESTATE ESCROW AGENT OR ANY PERSON WHO DOES ANY OF THE FOLLOW-

13 ING IS GUILTY OF A MISDEMEANOR AND IS PUNISHABLE BY, EITHER OR BOTH, A

14 FINE NOT TO EXCEED $1,000. AND BY IMPRISONMENT FOR A TERM NOT TO EXCEED

15 ONE YEAR.

16 (a) KNOWINGLY RECEIVES OR POSSESSES HIMSELF OF ANY PROPERTY OF

17 THE REAL ESTATE ESCROW AGENT OTHERWISE THAN IN PAYMENT FOR A JUST DEMAND,

18 AND WITH INTENT TO DEFRAUD, OMITS TO MAKE OR TO CAUSE OR DIRECT TO BE

19 MADE A FULL AND TRUE ENTRY THEREOF IN THE REAL ESTATE ESCROW AGENT'S BOOKS

20 AND ACCOUNTS, OR KNOWINGLY CONCURS IN OMITTING TO MAKE ANY MATERIAL ENTRY.

21 (b) KNOWINGLY CONCURS IN MAKING OR PUBLISHING ANY WRITTEN REPORT,

22 EXHIBIT OR STATEMENT OF THE REAL ESTATE ESCROW AGENT'S AFFAIRS OR PECUNIARY

23 CONDITION CONTAINING ANY MATERIAL STATEMENT WHICH HE KNOWS TO BE FALSE.

24 (c) HAVING THE CUSTODY OR CONTROL OF THE REAL ESTATE ESCROW AGENT’S

25 BOOKS, WILFULLY REFUSES OR NEGLECTS TO MAKE ANY PROPER ENTRY IN SUCH BOOKS,

26 AS REQUIRED BY LAW, OR TO EXHIBIT OR ALLOW THE BOOKS TO BE INSPECTED AND
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EXTRACTS TO BE TAKEN THEREFROM BY THE COMMISSION, OR ANY OF HIS DEPUTIES 

OR EXAMINERS.

SECTION 31. INSOLVENCY OR UNSAFE OR INJURIOUS PRACTICES. IF THE 

COMMISSION, AS A RESULT OF ANY EXAMINATION OR FROM ANY REPORT MADE TO 

HIM, SHALL FIND THAT ANY REAL ESTATE ESCROW AGENT IS IN VIOLATION OF THIS 

CHAPTER OR OF THE RULES AND REGULATIONS MADE PURSUANT THERETO, OR IS IN 

AN INSOLVENT CONDITION OR IS CONDUCTING BUSINESS IN SUCH AN UNSAFE OR 

INJURIOUS MANNER AS TO RENDER ITS FURTHER OPERATIONS HAZARDOUS TO THE 

PUBLIC OR TO ANY OF ITS CUSTOMERS, THE COMMISSION MAY BRING AN ACTION IN 

THE NAME OF THE PEOPLE OF HAWAII IN ANY COURT OF COMPETENT JURISDICTION 

AGAINST SUCH REAL ESTATE ESCROW AGENT TO ENJOIN HIM FROM CONTINUING SUCH 

VIOLATION, CONDUCT OR OPERATION, OR DOING ANY ACT OR ACTS IN FURTHERANCE 

THEREOF.

SECTION 32. BOOKS, ACCOUNTS, RECORDS, AND FILES OF REGISTRANT. 

EVERY REGISTRANT SHALL KEEP AND USE IN HIS BUSINESS, BOOKS, ACCOUNTS, 

RECORDS AND FILES WHICH WILL PROPERLY ENABLE THE COMMISSION TO DETERMINE 

WHETHER THE REGISTRANT IS COMPLYING WITH THE PROVISIONS OF THIS CHAPTER 

AND WITH ALL RULES AND REGULATIONS MADE BY THE COMMISSION UNDER THIS 

CHAPTER.

SECTION 33. INVESTIGATORY POWERS. IF THE COMMISSION HAS REASON 

TO BELIEVE THAT A REAL ESTATE ESCROW AGENT IS VIOLATING ANY PROVISION OF 

THIS CHAPTER OR THE RULES AND REGULATIONS OF THE COMMISSION MADE PURSUANT 

THERETO, THE COMMISSION MAY INVESTIGATE THE REAL ESTATE ESCROW AGENT’S 

BUSINESS AND EXAMINE THE BOOKS, ACCOUNTS, RECORDS AND FILES USED IN HIS 

BUSINESS. FOR THE PURPOSES OF EXAMINATION, THE REAL ESTATE ESCROW AGENT

26 IS REQUIRED TO KEEP AND MAINTAIN RECORD OF ALL REAL ESTATE ESCROW
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TRANSACTIONS AND OF THE FUNDS RECEIVED BY HIM PURSUANT THERETO, AND TO 

MAKE THEM ACCESSIBLE TO THE COMMISSION UPON REASONABLE NOTICE AND DEMAND.

SECTION 34. FINDINGS AUTHORIZING REVOCATION OF REGISTRATION 

CERTIFICATE. THE COMMISSION MAY, AFTER NOTICE AND A REASONABLE OPPORTUNITY 

TO BE HEARD, SUSPEND OR REVOKE ANY REGISTRATION CERTIFICATE IF HE FINDS 

THAT:

(a) THE REGISTRANT HAS FAILED TO MAINTAIN INEFFSCT A BOND 

REQUIRED UNDER THE PROVISIONS OF THIS CHAPTER.

(b) THE REGISTRANT HAS VIOLATED ANY PROVISION OF THIS CHAPTER OR 

ANY RULE OR REGULATION MADE BY THE COMMISSION UNDER AND WITHIN THE AUTHORITY 

OF THIS CHAPTER.

(c) ANY FACT OR CONDITION EXISTS WHICH, IF IT HAD EXISTED AT THE 

TIME OF THE ORIGINAL APPLICATION FOR SUCH REGISTRATION CERTIFICATE, 

REASONABLY WOULD HAVE WARRANTED THE COMMISSION IN REFUSING ORIGINALLY TO 

ISSUE SUCH REGISTRATION CERTIFICATE.

SECTION 35. THIS ACT SHALL TAKE EFFECT UPON ITS APPROVAL.

INTRODUCED BY:

Honolulu, Hawaii

Dated:



November 17, 1960

MEMORANDUM

TO: Governor's Office
ATTN: Mr. Jess H. Walters, Legislative Assistant

RE: Amendment to Legislative Proposal S-40
Real Estate Law; to expand the jurisdiction of the Real 
Estate (License) Commission to authorize its administration 
and regulation over transactions involving subdivisions and 
co-operative apartments projects.

After submission, an obscure but possible ambiguity has 
been discovered in the original draft of Legislative Proposal S-40 
as it stands in relation, to Section 170-2, Revised Laws of Hawaii, 
1955, as amended. An amended form of Legislative Proposal S-40 is 
hereby submitted.

A new Section 4 has been added to further amend.Section 
170-2. As Section 170-2 presently reads, it is vaguely open to the 
interpretation that the exceptions there enumerated would apply to 
prevent any jurisdictional coverage over certain persons by the Real 
Estate (License) Commission whatsoever. As the main purpose of 
Proposed Legislation S-40 is to expand the jurisdiction of such 
Commission to authorize its administration and regulation over trans
actions involving subdivisions and cooperative apartments projects, 
such purpose could possibly be nullified if Section 170-2 is con
strued to be governed by such interpretation as described. Although 
the likelihood is concededly obscure, this addition is submitted for 
the sake of precision and to erase all possible ambiguity. As 
amended, Section 170-2 would read to apply the exceptions there 
enumerated only to the real estate brokers’ and salesmen’s licensing 
provisions under that Chapter.

Additionally and for similar reasons, Section 3 has been 
amended to substitute the word "REGULATE” in place of the terms 
"administer the regulations of” and "administer and regulate.”
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______ B.NO.______

AN ACT

TO PROVIDE FOR AMENDMENTS TO CHAPTER 170, REVISED LAWS OF HAWAII, AS 
AMENDED: TO CHANGE THE NAME AND TITLE OF THE REAL ESTATE LICENSE 
COMMISSION TO "REAL ESTATE COMMISSION," AND TO EXPAND THE 
JURISDICTION OF SUCH COMMISSION TO AUTHORIZE ITS ADMINISTRATION 
AND REGULATION OVER TRANSACTIONS INVOLVING SUBDIVISIONS AND 
CO-OPERATIVE APARTMENTS PROJECTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. Section 1 of Chapter 170 of the Revised Laws of

2 Hawaii, 1955, as amended, is hereby further amended in the following

3 respects:

4 (a) By substituting for paragraph lettered (a), the following:

5 "(a) ’COMMISSION’ MEANS THE REAL ESTATE COMMISSION OF THE

6 STATE;"

7 SECTION 2. Section 3 of Chapter 170 of the Revised Laws of

8 Hawaii, 1955, as amended, is hereby further amended in the following

9 respects:

10 (a) The title "Real Estate License Commission" contained

11 therein, is hereby deleted, and the title "REAL ESTATE COMMISSION"

12 substituted.

13 SECTION 3. Section 4 of Chapter 170 of the Revised Laws of

14 Hawaii, 1955, as amended, is hereby further amended in the following

15 respects:
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1 (a) By adding at the end of Section 4, the following paragraphs:

2 ”(h) REGULATE TRANSACTIONS INVOLVING THE SALE, LEASE OR TRANSFER

3 OF LOTS, PARCELS OR UNITS IN SUBDIVISIONS AND CO-OPERATIVE APARTMENTS

4 PROJECTS.

5 ”(i) REGULATE THE REGISTRATION AND CERTIFICATION OF REAL ESTATE

6 ESCROW AGENTS.”

7 SECTION 4. Section 2 of Chapter 170 of the Revised Laws of

8 Hawaii, 1955, as amended, is hereby further amended in the following

9 respects:

10 (a) By substituting for the words ‘'Exceptions. The provisions

11 of this chapter shall not apply:” the following:

12 "EXCEPTIONS. SECTIONS 170-1, PARAGRAPHS (b) AND (fr) SHALL NOT

13 APPLY:”

14 SECTION 5. This Act shall take effect upon its approval.

INTRODUCED BY:

Honolulu, Hawaii

Dated:
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AN ACT

TO ESTABLISH REGULATIONS OVER TRANSACTIONS INVOLVING SUBDIVISIONS AND 
COOPERATIVE APARTMENTS PROJECTS, AND TO AUTHORIZE THE REAL ESTATE 
(LICENSE) COMMISSION OF THIS STATE TO ADMINISTER SUCH REGULATIONS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. PURPOSE. THE PURPOSE OF THIS ACT IS TO PROVIDE

2 FOR REGULATIONS OVER TRANSACTIONS INVOLVING SUBDIVISIONS AND COOPERATIVE

3 APARTMENTS PROJECTS, TO THE END THAT THE GENERAL PUBLIC MAY BE ADEQUATELY

4 PROTECTED IN ITS REAL ESTATE TRANSACTIONS.

5 SECTION 2. SHORT TITLE. THIS CHAPTER SHALL BE KNOWN AS THE

6 SUBDIVISIONS AND COOPERATIVE APARTMENTS LAW.

7 SECTION 3. DEFINITIONS.

8 (a) ’’SUBDIVISION” MEANS A SCHEME OR PROJECT WHEREBY UNIMPROVED

9 LAND OR LANDS ARE DIVIDED OR PROPOSED TO BE DIVIDED INTO FIVE OR

10 MORE LOTS FOR PURPOSE OF SALE OR LEASE FOR TERMS LONGER THAN TWENTY-

11 FIVE YEARS.

12 (b) ’’COOPERATIVE APARTMENTS PROJECT" MEANS A SCHEME OR PROJECT

13 WHEREBY FIVE OR MORE APARTMENTS, ROOMS, OFFICE SPACES, OR OTHER UNITS

14 IN A SINGLE EXISTING OR PROPOSED BUILDING OR STRUCTURE ARE OFFERED

15 OR PROPOSED TO BE OFFERED FOR SALE OR LEASE FOR TERMS LONGER THAN
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TWENTY-FIVE YEARS.

(c) ’’DEVELOPER” MEANS A PERSON WHO UNDERTAKES TO DEVELOP A 

SUBDIVISION OR A COOPERATIVE APARTMENTS PROJECT.

(d) ’’PROJECT” MEANS EITHER A SUBDIVISION OR A COOPERATIVE 

APARTMENTS PROJECT.

(e) "COMMISSION" MEANS THE REAL ESTATE COMMISSION OF THE 

STATE OF HAWAII.

SECTION 4. EXCEPTIONS.

(a) AGRICULTURAL LANDS: LANDS DIVIDED OR PROPOSED TO BE DIVIDED 

SOLELY FOR COMMERCIAL AGRICULTURAL PURPOSES SHALL NOT BE DEEMED A "SUB

DIVISION" WITHIN THE MEANING OF SECTION 1.

(b) OLD LIENS: NO LIEN, ENCUMBRANCE, OPTION, CONTRACT OR TRUST 

AGREEMENT EXISTING ON ____________________________ , AND NO EXTENSION,

RENEWAL OR REFINANCING OF ANY SUCH EXISTING LIEN, ENCUMBRANCE, OPTION, 

CONTRACT OR TRUST AGREEMENT SHALL BE AFFECTED BY THIS CHAPTER.

(c) OLD PROJECTS: NO PROJECT EXISTING OR HAVING COMMENCED SALES 

OF ITS LOTS, PARCELS OR UNITS ON OR BEFORE   

SHALL BE ENCOMPASSED BY THIS CHAPTER. ’

SECTION 5. REAL ESTATE COMMISSION. THE REAL ESTATE COMMISSION 

OF THIS STATE, AS CREATED UNDER SECTION 3, CHAPTER 170, REVISED LAWS OF 

HAWAII, AS AMENDED, SHALL ADMINISTER THE PROVISIONS UNDER THIS CHAPTER.

SECTION 6. AUTHORITY FOR COMMISSION’S RULES AND REGULATIONS. 

THE COMMISSION MAY ADOPT SUCH RULES AND REGULATIONS AS ARE REASONABLE 

AND NECESSARY FOR THE ENFORCEMENT OF THIS CHAPTER.

SECTION 7. NOTIFICATION OF INTENTION. PRIOR TO THE TIME WHEN

26 SUBDIVISIONS OR COOPERATIVE APARTMENT PROJECTS ARE TO BE OFFERED FOR SALE



S-6 _____ B.NO._____
Page 3

1 OR LEASE IN THIS STATE, THE DEVELOPER SHALL NOTIFY THE COMMISSION IN

2 WRITING OF HIS INTENTION TO SELL OR LEASE SUCH OFFERINGS. SUCH NOTICE

3 SHALL BE GIVEN BY FILING A VERIFIED COPY OF A PROJECT APPLICATION AND

4 QUESTIONNAIRE IN FORMS TO BE PRESCRIBED BY THE COMMISSION AND ACCOMPAN-

5 IED BY A FILING FEE OF $50.

6 SECTION 8. INSPECTION. AFTER APPROPRIATE NOTIFICATION HAS BEEN

7 MADE PURSUANT TO SECTION 7, AN INSPECTION OF THE SUBDIVISION OR COOPERA-

8 TIVE APARTMENTS PROJECT SHALL BE MADE BY THE COMMISSION.

9 SECTION 9. OUT-OF-STATE PROJECTS. WHEN AN INSPECTION IS TO BE

10 MADE OF PROJECTS SITUATED OUTSIDE THE STATE OF HAWAII, BEING OFFERED FOR

11 SALE OR LEASE IN THIS STATE, THE NOTIFICATION OF INTENTION SHALL BE

12 ACCOMPANIED BY THE FILING FEE, TOGETHER WITH AN AMOUNT ESTIMATED BY THE

13 COMMISSION TO BE NECESSARY TO COVER THE ACTUAL EXPENSES OF SUCH INSPECTION

14 NOT TO EXCEED FIFTY DOLLARS ($50) A DAY FOR EACH DAY CONSUMED IN THE EX-

15 AMINATION OF THE PROJECT PLUS REASONABLE FIRST-CLASS TRANSPORTATION EX-

16 PENSES.

17 SECTION 10. WAIVER AND SUBSTITUTE PUBLIC REPORT. THE COMMISSION

18 MAY POSTPONE OR WAIVE INITIAL INSPECTION OF PROJECTS SITUATED OUTSIDE THE

19 STATE OF HAWAII WHEN IN ITS OPINION, A PUBLIC REPORT OR A SIMILAR DOCUMENT

20 ISSUED BY A SISTER STATE, WHICH REQUIRES INVESTIGATION AND DISCLOSURE

21 SUBSTANTIALLY TO THE SAME EXTENT AS PROVIDED BY THIS STATE, IS FILED AND

22 MAINTAINED WITH THE COMMISSION.

23 SECTION 11. REVOCATION OF SUBSTITUTE PUBLIC REPORT. THE POST-

24 PONEMENT OR WAIVER UNDER SECTION 10 IS MERELY DISCRETIONARY AND MAY BE

25 SUBJECT TO ANY CONDITIONS THE COMMISSION MAY DEEM PROPER, AND MAY BE

26 REVOKED AND THE REQUIREMENT FOR INSPECTION AND INVESTIGATION REINSTATED
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1 BY THE COMMISSION WHENEVER IT SHALL DEEM PROPER TO DO SO.

2 SECTION 12. PROJECTS WITHIN STATE. WHEN AN INSPECTION IS TO BE

3 MADE OF PROJECTS SITUATED WITHIN THIS STATE, THE NOTICE OF INTENTION

4 SHALL BE ACCOMPANIED BY THE FILING FEE, TOGETHER WITH AN AMOUNT ESTIMATED

5 BY THE COMMISSION TO BE NECESSARY TO COVER THE ACTUAL EXPENSES OF SUCH

6 INSPECTION, NOT TO EXCEED TWENTY DOLLARS ($20) A DAY FOR EACH DAY CONSUMED

7 IN THE EXAMINATION OF THE PROJECT PLUS REASONABLE FIRST-CLASS TRANSPORTA-

8 TION EXPENSES.

9 SECTION 13. PUBLIC REPORT, WHEN THE COMMISSION MAKES AN EXAMINA-

10 TION OF ANY PROJECT, IT SHALL MAKE A PUBLIC REPORT OF ITS FINDINGS, WHICH

11 SHALL CONTAIN ALL MATERIAL FACTS PERTAINING THERETO. NO LOT OR PARCEL IN

12 A SUBDIVISION NOR ANY UNIT IN A COOPERATIVE APARTMENTS PROJECT SHALL BE

13 OFFERED FOR SALE OR LEASE UNTIL THE COMMISSION SHALL HAVE ISSUED A FINAL

14 REPORT THEREON, NOR SHALL RESERVATIONS TO PURCHASE OR LEASE BE TAKEN

15 UNTIL THE COMMISSION HAS ISSUED A PRELIMINARY OR FINAL PUBLIC REPORT.

16 SECTION 14, PRELIMINARY PUBLIC REPORT. A PRELIMINARY PUBLIC

17 REPORT MAY BE ISSUED BY THE COMMISSION UPON RECEIPT OF A NOTICE OF INTEN-

18 TION FILING WHICH IS COMPLETE EXCEPT FOR SOME PARTICULAR REQUIREMENT, OR

19 REQUIREMENTS, WHICH IS, OR ARE, AT THE TIME NOT FULFILLED, BUT WHICH MAY

20 REASONABLY BE EXPECTED TO BE COMPLETED, SUCH ISSUANCE OF A PRELIMINARY

21 PUBLIC REPORT WILL PERMIT THE DEVELOPER TO TAKE RESERVATIONS TO PURCHASE

22 OR LEASE, SUBJECT TO THE APPROVAL OF THE FINAL PUBLIC REPORT BY THE PRO-

23 POSED PURCHASER; AND ANY VALUABLE CONSIDERATION INVOLVED SHALL BE PLACED

24 IN A NEUTRAL ESCROW DEPOSITORY SUBJECT TO WITHDRAWAL BY THE PROPOSED

25 PURCHASER AT ANY TIME WITHOUT DEDUCTIONS UNTIL HIS APPROVAL OF THE FINAL

26 PUBLIC REPORT.
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SECTION 15. COPY OF PUBLIC REPORT TO BE GIVEN TO PROSPECTIVE

2 PURCHASER. THE DEVELOPER, SHALL NOT ENTER INTO A BINDING CONTRACT OR

3 AGREEMENT FOR THE SALE OR LEASE OF ANY LOT OR PARCEL IN A SUBDIVISION

4 UNTIL A TRUE COPY OF THE COMMISSIONS FINAL PUBLIC REPORT THEREON HAS

5 BEEN GIVEN TO THE PROSPECTIVE PURCHASER, HE HAS BEEN GIVEN AN OPPORTUNITY

6 TO READ IT, AND HIS RECEIPT TAKEN THEREFOR.

7 IF A PRELIMINARY PUBLIC REPORT IS ISSUED, THE DEVELOPER SHALL NOT ACCEPT

8 A RESERVATION TO PURCHASE OR LEASE UNTIL A TRUE COPY OF THE PRELIMINARY

9 PUBLIC REPORT HAS BEEN GIVEN TO THE PROSPECTIVE PURCHASER, HE HAS BEEN

10 GIVEN AN OPPORTUNITY TO READ IT, AND HIS RECEIPT TAKEN THEREFOR. IN

11 ADDITION, A COPY OF THE PRELIMINARY PUBLIC REPORT SHALL BE SIGNED BY THE

12 PROSPECTIVE PURCHASER AND PLACED IN A NEUTRAL ESCROW DEPOSITORY, TOGETHER

13 WITH ANY VALUABLE CONSIDERATION INVOLVED. RECEIPTS TAKEN FOR ANY PUBLIC

14 REPORT SHALL BE KEPT ON FILE IN POSSESSION OF THE DEVELOPER SUBJECT TO

15 INSPECTION AT A REASONABLE TIME BY THE COMMISSION OR ITS DEPUTIES, FOR A

16 PERIOD OF THREE YEARS FROM THE DATE THE RECEIPT WAS TAKEN.

17 SECTION 16. TRUE COPIES OF PUBLIC REPORT. THE TRUE COPIES OF THE

18 COMMISSION’S PUBLIC REPORT SHALL BE THOSE PREPARED BY THE COMMISSION;

19 PROVIDED, HOWEVER, THAT EXACT REPRODUCTIONS OF THE SAME SIZE OF TYPE MAY

20 ALSO BE USED UPON A SAMPLE OF SUCH REPRODUCTION BEING FILED WITH AND

21 APPROVED BY THE COMMISSION.

22 SECTION 17. NOTICE OF CHANGE IN SET-UP. IT IS UNLAWFUL FOR THE

23 DEVELOPER OP THE PROJECT, AFTER IT IS SUBMITTED TO THE COMMISSION, TO

24 MATERIALLY CHANGE THE SET-UP OF SUCH OFFERING WITHOUT FIRST NOTIFYING THE

25 COMMISSION IN WRITING OF SUCH INTENDED CHANGE AND SUBSTANTIALLY NOTIFYING

26 ALL PURCHASERS AND PROSPECTIVE PURCHASERS OF SUCH CHANGE.
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1 SECTION 18. REQUEST FOR HEARING BY DEVELOPER. A DEVELOPER MAY

2 REQUEST AND SHALL BE GIVEN A HEARING BEFORE THE COMMISSION WHEN A FINAL

3 OR PRELIMINARY PUBLIC REPORT OR A WAIVER OF INSPECTION IS NOT ISSUED BY

4 THE COMMISSION WITHIN 60 DAYS AFTER NOTICE OF INTENTION IS PROPERLY FILED

5 PURSUANT TO SECTION 7.

6 SECTION 19. HAZARDS IN PROJECTS. IF INVESTIGATION AND INSPECTION

7 INDICATE THAT THE PROJECT IS SUBJECT TO FLOOD, FIRE, OR OTHER HAZARD, THE

8 DEVELOPER SHALL, UPON REQUEST OF THE COMMISSION, FURNISH A REPORT UPON

9 SUCH HAZARD PREPARED BY A COMPETENT FLOOD CONTROL ENGINEER, FIRE WARDEN, 

10 OR OTHER PROPER AUTHORITY.

11 SECTION 20. NEW FILING ON SUBSEQUENT OR CONTIGUOUS PROJECTS. THE

12 COMMISSION’S PUBLIC REPORT ON A PROJECT SHALL INCLUDE ONLY THE MINIMUM

13 AREA AS SHOWN BY THE RECORDED MAP OR OTHER DOCUMENTS OR REPORTS ACCEPTABLE

14 TO THE COMMISSION. ANY SUBSEQUENT OR CONTIGUOUS PROJECTS, OR PROJECTS IN

15 THE SAME VICINITY, SHALL BE TREATED AS A SEPARATE PROJECT AND AN ADDITION-

16 AL COMPLETE FILING SHALL BE MADE THEREON.

17 SECTION 21. USE OF PUBLIC REPORT IN ADVERTISING. THE COMMISSION’S

18 PUBLIC REPORT OR A SUBSTITUTE PUBLIC REPORT SHALL NOT BE USED FOR ADVER-

19 TISING PURPOSES, UNLESS THE REPORT IS USED IN ITS ENTIRETY. NO PORTION OF

20 THE REPORT SHALL BE UNDERSCORED, ITALICIZED, OR PRINTED IN LARGER OR

21 HEAVIER TYPE THAN THE BALANCE OF THE REPORT, UNLESS THE TRUE COPY OF THE

22 REPORT FURNISHED BY THE COMMISSION SO INDICATES.

23 SECTION 22. NOTICE OF CHANGE AFFECTING VALUE OR USE. THE DEVEL-

24 OPER SHALL IMMEDIATELY FURNISH DATA TO THE COMMISSION ON ANY NEW CONDITION

25 OR DEVELOPMENT WHICH MAY AFFECT THE VALUE OR UTILITY OF THE SUBDIVISION

26 BEING OFFERED FOR SALE.
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1 SECTION 23. REPORTS FROM COMPETENT AUTHORITIES. WHEN THE COM-

2 MISSION DOUBTS THE SUITABILITY OF ANY PROPOSED PROJECT FOR THE PURPOSE

3 FOR WHICH IT IS PROPOSED TO BE SOLD OR LEASED, THE DEVELOPER SHALL

4 ACCOMPANY HIS FILING BY A REPORT OR REPORTS PREPARED BY COMPETENT AUTHOR-

5 ITIES SHOWING THAT THE LOTS, PARCELS OR UNITS HAVE DEFINITE MERIT FOR THE

6 PURPOSE FOR WHICH THEY ARE TO BE SOLD OR LEASED. THE COMMISSION WILL

7 DETERMINE THE SUFFICIENCY OF THE DATA SUBMITTED AND THE QUALIFICATIONS OF

8 THE PARTIES PREPARING SUCH DATA.

9 SECTION 24. MAXIMUM SIZE OF SUBDIVISION. THE SUBDIVISION OF ANY

10 LANDS OVER WHICH THE COMMISSION HAS JURISDICTION, WHICH ARE NOT CONTIGUOUS

11 SHALL CONSIST OF NOT TO EXCEED 640 ACRES AND THE COMMISSION SHALL DETERMINE

12 WHETHER OR NOT PARCELS IN SUCH SUBDIVISION ARE GROUPED IN A SUFFICIENTLY

13 RESTRICTED AREA TO INCLUDE THEM IN ONE SUBDIVISION PROJECT.

14 SECTION 25. TITLE. EACH PROJECT MUST CONSIST OF LANDS IN FEE

15 OR A LEASE THEREON.

16 SECTION 26. LEASEHOLD PROJECT. THE DEVELOPER OF A PROJECT,

17 WHEREIN THE INTEREST CONVEYED TO PURCHASERS CONSISTS OF A SUBLEASE OR

18 LEASE ASSIGNMENT, SHALL DELIVER TO EACH PURCHASER A COPY OF THE ORIGINAL

19 LEASE AND ALL SUBSEQUENT MODIFICATIONS, EXTENSIONS AND ASSIGNMENTS UPON

20 WHICH THE INTEREST TO BE CONVEYED IS BASED.

21 SECTION 27. SALES CONTRACT. EVERY SALES CONTRACT RELATING TO

22 THE PURCHASE OF LOTS, PARCELS OR UNITS IN A PROJECT SHALL CLEARLY SET

23 FORTH THE LEGAL DESCRIPTION OF THE REAL ESTATE INVOLVED, OF THE ENCUM-

24 BRANCES OUTSTANDING AT THE DATE OF THE SALES CONTRACT, AND THE TERMS OF

25 THE CONTRACT, AND SHALL INCORPORATE THE PUBLIC REPORT OR SUBSTITUTE

26 PUBLIC REPORT BY REFERENCE, STATING CLEARLY THAT THE SALE IS BEING TRANS-
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1 ACTED UPON RELIANCE OF SUCH REPRESENTATIONS SET FORTH IN SUCH REPORT.

2 SECTION 28. BLANKET ENCUMBRANCE. FOR THE PURPOSES OF THIS

3 CHAPTER, A BLANKET ENCUMBRANCE SHALL BE CONSIDERED TO MEAN A TRUST DEED

4 OR MORTGAGE OR ANY OTHER LIEN OR ENCUMBRANCE, MECHANIC’S LIEN OR OTHER-

5 WISE, SECURING OR EVIDENCING THE PAYMENT OF MONEY AND AFFECTING A PROJECT

6 OR AFFECTING MORE THAN ONE LOT, PARCEL OR UNIT, OR AN AGREEMENT AFFECTING

7 MORE THAN ONE SUCH LOT, PARCEL OR UNIT BY WHICH THE DEVELOPER HOLDS SAID

8 PROJECT UNDER AN OPTION, CONTRACT TO SELL, OR TRUST AGREEMENT. TAXES

9 AND ASSESSMENTS LEVIED BY PUBLIC AUTHORITY SHALL NOT BE CONSIDERED A

10 BLANKET ENCUMBRANCE.

11 SECTION 29. RELEASE CLAUSE. IT SHALL BE UNLAWFUL, EXCEPT AS

12 PROVIDED IN SECTION 30 FOR THE DEVELOPER TO SELL OR LEASE LOTS, PARCELS

13 OR UNITS IN A PROJECT THAT IS SUBJECT TO A BLANKET ENCUMBRANCE UNLESS

14 THERE EXISTS IN SUCH BLANKET ENCUMBRANCE OR OTHER SUPPLEMENTARY AGREE-

15 MENT A PROVISION, HEREINAFTER REFERRED TO AS A RELEASE CLAUSE, WHICH BY

16 ITS TERMS SHALL UNCONDITIONALLY PROVIDE THAT THE PURCHASER OR LESSEE OF

17 A LOT, PARCEL OR UNIT CAN OBTAIN TITLE OR OTHER INTEREST CONTRACTED FOR,

18 FREE AND CLEAR OF SUCH BLANKET ENCUMBRANCE, UPON COMPLIANCE WITH THE

19 TERMS AND CONDITIONS OF THE PURCHASE OR LEASE.

20 SECTION 30. EFFECT OF NO RELEASE CLAUSE. SHOULD THERE NOT EXIST

21 IN THE BLANKET ENCUMBRANCE OR SUPPLEMENTARY AGREEMENT A RELEASE CLAUSE

22 AS SET FORTH IN SECTION 29 THEN IT SHALL BE UNLAWFUL FOR THE DEVELOPER

23 TO SELL OR LEASE LOTS, PARCELS OR UNITS WITHIN SAID PROJECT UNLESS ONE

24 OF THE FOLLOWING CONDITIONS IS COMPLIED WITH:

25 (a) ESCROW: THE ENTIRE SUM OF MONEY PAID OR ADVANCED BY THE

26 PURCHASER OR LESSEE OF ANY SUCH LOT, PARCEL, OR UNIT, OR SUCH PORTION
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THEREOF AS THE COMMISSION SHALL DETERMINE IS SUFFICIENT TO PROTECT 

THE INTEREST OF THE PURCHASER OR LESSEE, SHALL BE DEPOSITED INTO AN 

ESCROW DEPOSITORY ACCEPTABLE TO THE COMMISSION UNTIL EITHER:

(1) A PROPER RELEASE IS OBTAINED FROM SUCH BLANKET 

ENCUMBRANCE;

(2) EITHER THE DEVELOPER OR THE PURCHASER OR LESSEE 

MAY DEFAULT UNDER THEIR CONTRACT OF SALE OR LEASE 

AND THERE IS A DETERMINATION AS TO THE DISPOSITION 

OF SUCH MONEYS; OR

(3) THE DEVELOPER ORDERS THE RETURN OF SUCH MONEYS TO 

SUCH PURCHASER OR LESSEE.

(b) TRUST: THE TITLE TO THE PROJECT IS TO BE HELD IN TRUST 

UNDER AN AGREEMENT OF TRUST ACCEPTABLE TO THE COMMISSION UNTIL A 

PROPER RELEASE FROM SUCH BLANKET ENCUMBRANCE IS OBTAINED.

(c) BOND: A BOND TO THE STATE OF HAWAII IS FURNISHED TO THE 

COMMISSION FOR THE BENEFIT AND PROTECTION OF PURCHASERS OR LESSEES 

OF SUCH LOTS, PARCELS OR UNITS, IN SUCH AMOUNT AND SUBJECT TO SUCH 

TERMS AS MAY BE APPROVED BY THE COMMISSION WHICH SHALL PROVIDE FOR 

THE RETURN OF THE MONEYS PAID OR ADVANCED BY ANY PURCHASER OR LESSEE, 

FOR OR ON ACCOUNT OF THE PURCHASE OR LEASE OF ANY SUCH LOT, PARCEL OR 

UNIT IF A PROPER RELEASE FROM SUCH BLANKET ENCUMBRANCE IS NOT OBTAIN

ED; PROVIDED, HOWEVER, THAT IP IT SHOULD BE DETERMINED THAT SUCH 

PURCHASER OR LESSEE, BY REASON OF DEFAULT OR OTHERWISE, IS NOT EN

TITLED TO THE RETURN OF SUCH MONEYS, OR ANY PORTION THEREOF, THEN 

SUCH BOND SHALL BE EXONERATED TO THE EXTENT OF THE AMOUNT OF SUCH

26 MONEYS TO WHICH SUCH PURCHASER OR LESSEE IS NOT ENTITLED
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(d) ALTERNATE: THERE IS CONFORMANCE TO SUCH OTHER ALTERNATIVE 

REQUIREMENT OR METHOD WHICH THE COMMISSION MAY DEEM ACCEPTABLE TO CARRY 

INTO EFFECT THE INTENT AND PROVISIONS OF THIS CHAPTER.

SECTION 31. WHEN NOT SUBJECT TO BLANKET ENCUMBRANCE. IF A PROJECT 

IS NOT SUBJECT TO A BLANKET ENCUMBRANCE, AS DEFINED IN SECTION 29, IT 

SHALL BE UNLAWFUL FOR THE DEVELOPER TO SELL OR LEASE LOTS, PARCELS OR UNITS 

WITHIN A PROJECT UNLESS ONE OF THE FOLLOWING CONDITIONS IS^COMPLIED WITH:

(a) ESCROW OR TRUST ACCOUNT: THE ENTIRE SUM OF MONEY PAID OR 

ADVANCED BY THE PURCHASER OR LESSEE OF ANY SUCH LOT, PARCEL, OR UNIT, 

OR SUCH PORTION THEREOF AS THE COMMISSION SHALL DETERMINE IS SUFFICIENT 

TO PROTECT THE INTEREST OF THE PURCHASER OR LESSEE, SHALL BE DEPOSITED 

INTO AN ESCROW DEPOSITORY ACCEPTABLE TO THE COMMISSION OR INTO A TRUST 

ACCOUNT ACCEPTABLE TO THE COMMISSION TO BE HELD IN SUCH ESCROW DEPOSI

TORY OR TRUST ACCOUNT UNTIL THE TITLE OR OTHER INTEREST CONTRACTED FOR, 

WHETHER IT BE TITLE OF RECORD, EQUITABLE OR OTHER INTEREST, IS DELI

VERED TO SUCH PURCHASER OR LESSEE OR UNTIL:

(1) EITHER THE DEVELOPER OR THE PURCHASER OR LESSEE MAY 

DEFAULT UNDER THEIR CONTRACT OF SALE OR LEASE AND A 

DETERMINATION IS MADE AS TO THE DISPOSITION OF SUCH 

MONEYS; OR

(2) THE DEVELOPER ORDERS THE RETURN OF SUCH MONEYS TO SUCH 

PURCHASER OR LESSEE.

(b) BOND: A BOND TO THE STATE OF HAWAII IS FURNISHED TO THE 

COMMISSION FOR THE BENEFIT AND PROTECTION OF PURCHASERS OR LESSEES 

OF SUCH LOTS, PARCELS, OR UNITS, IN SUCH AMOUNT AND SUBJECT TO SUCH

26 TERMS AS MAY BE APPROVED BY THE COMMISSION, WHICH SHALL PROVIDE FOR
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1 THE RETURN OF THE MONEYS PAID OR ADVANCED BY ANY PURCHASER OR LESSEE,

2 FOR OR ON ACCOUNT OF THE PURCHASE OR LEASE OF ANY SUCH LOT, PARCEL

3 OR UNIT IN THE EVENT THAT THE DEVELOPER DOES NOT, WITHIN THE TIME

4 SPECIFIED IN HIS CONTRACT TO SELL OR LEASE, OR ANY EXTENSION THEREOF,

5 DELIVER THE TITLE OR OTHER INTEREST CONTRACTED FOR, WHETHER IT BE TITLE

6 OF RECORD, EQUITABLE OR OTHER INTEREST, TO SUCH PURCHASER OR LESSEE FOR

7 ANY REASON OTHER THAN AN UNCURED DEFAULT OF SUCH PURCHASER OR LESSEE.

8 (c) LIEN AND COMPLETION BOND: PROOF, SATISFACTORY TO THE COM-

9 MISSION, IS FURNISHED THAT A LIEN AND COMPLETION BOND OR BONDS,

10 APPROVED BY THE COMMISSION AS TO AMOUNT, TERMS AND COVERAGE AND IN-

11 CLUDING WITHIN ITS SCOPE ALL ON-SITE CONSTRUCTION WORK TO BE UNDERTAKEN

12 ON SUCH LOTS, PARCELS OR UNITS, HAS BEEN WRITTEN AND ISSUED BY A

13 CORPORATE SURETY COMPANY AUTHORIZED TO DO SUCH BUSINESS IN THIS STATE.

14 (d) ALTERNATE: THERE IS CONFORMANCE TO SUCH OTHER ALTERNATIVE

15 REQUIREMENT OR METHOD WHICH THE COMMISSION MAY DEEM ACCEPTABLE TO

16 CARRY INTO EFFECT THE INTENT AND PROVISIONS OF THIS CHAPTER.

17 SECTION 32. BLANKET ENCUMBRANCE AND PUBLIC REPORT: THE PUBLIC

18 REPORT OF THE COMMISSION, WHEN ISSUED, SHALL INDICATE THE METHOD OR

19 PROCEDURE SELECTED BY THE DEVELOPER TO COMPLY WITH THE PROVISIONS OF

20 SECTIONS 29, 30 or 31.

21 SECTION 33. PENALTIES FOR VIOLATIONS OF CERTAIN PROVISIONS:

22 EVERY OFFICER, AGENT OR EMPLOYEE OF ANY COMPANY, AND EVERY OTHER PERSON

23 WHO KNOWINGLY AUTHORIZES, DIRECTS OR AIDS IN THE PUBLICATION, ADVERTISE-

24 MENT, DISTRIBUTION OR CIRCULARIZATION OF ANY FALSE STATEMENT OR REPRESEN-

25 TATION CONCERNING ANY PROJECT OFFERED FOR SALE OR LEASE, AND EVERY PERSON

26 WHO, WITH KNOWLEDGE THAT ANY ADVERTISEMENT, PAMPHLET, PROSPECTUS OR LETTER
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1 CONCERNING ANY SAID PROJECT CONTAINS ANY WRITTEN STATEMENT THAT IS FALSE

2 OR FRAUDULENT, ISSUES, CIRCULATES, PUBLISHES OR DISTRIBUTES THE SAME, OR

3 SHALL CAUSE THE SAME TO BE ISSUED, CIRCULATED, PUBLISHED OR DISTRIBUTED,

4 OR WHO, IN ANY OTHER RESPECT, WILFULLY VIOLATES OR FAILS TO COMPLY WITH

5 ANY OF THE PROVISIONS OF THIS CHAPTER, OR WHO IN ANY OTHER RESPECT

6 WILFULLY VIOLATES OR FAILS, OMITS OR NEGLECTS TO OBEY, OBSERVE OR COMPLY

7 WITH ANY ORDER, PERMIT DECISION, DEMAND OR REQUIREMENT OF THE COMMISSION

8 UNDER THIS CHAPTER, IS GUILTY OF A MISDEMEANOR, AND SHALL BE PUNISHED

9 BY A FINE NOT EXCEEDING $1,000 OR BY IMPRISONMENT FOR A TERM NOT EXCEED-

10 ING ONE YEAR OR BY BOTH SUCH FINE AND IMPRISONMENT, AND, IF A REAL ESTATE

11 LICENSEE, HE SHALL BE SUBJECT TO A HEARING FOR THE SUSPENSION OR REVOCA-

12 TION OF HIS LICENSE AS PROVIDED BY LAW*

13 SECTION 34. CONTRACTS, WHEN VOIDABLE: TRANSACTIONS ENTERED INTO

14 IN VIOLATION OF ANY PROVISION OF THIS CHAPTER OR THE RULES AND REGULATIONS

15 OF THE COMMISSION MADE PURSUANT THERETO IS VOIDABLE BY THE PURCHASER,

16 LESSEE OR OTHER PARTIES TO BE CHARGED, WITHIN ONE YEAR FROM DATE WHEN

17 TRANSACTION WAS ENTERED INTO; PROVIDED THAT THIS SECTION WILL NOT BE

18 CONSTRUED TO LIMIT THE RIGHTS AND CIVIL LIABILITIES OF THE PARTIES OTHER

19 THAN THE VOIDABILITY OF THE TRANSACTION.

20 SECTION 35. INVESTIGATORY POWERS: IF THE COMMISSION HAS REASON

21 TO BELIEVE THAT A DEVELOPER IS VIOLATING ANY PROVISION OF THIS CHAPTER

22 OR THE RULES AND REGULATIONS OF THE CCMMISSICN MADE PURSUANT THERETO,

23 THE COMMISSION MAY INVESTIGATE THE DEVELOPER’S BUSINESS AND EXAMINE THE

24 BOOKS, ACCOUNTS, RECORDS AND FILES USED IN THE BUSINESS OF THE DEVELOPER.

25 FOR THE PURPOSES OF EXAMINATION, THE DEVELOPER IS REQUIRED TO KEEP AND

26 MAINTAIN RECORD OF ALL SALES AND LEASE TRANSACTIONS AND OF THE FUNDS
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1 RECEIVED BY HIM PURSUANT THERETO, AND TO MAKE THEM ACCESSIBLE TO THE

2 COMMISSION UPON REASONABLE NOTICE AND DEMAND.

3 SECTION 36. POWER TO ENJOIN: WHENEVER THE COMMISSION BELIEVES

4 FROM SATISFACTORY EVIDENCE THAT ANY PERSON HAS VIOLATED OR IS ABOUT TO

5 VIOLATE ANY OF THE PROVISIONS OF THIS CHAPTER OR THE RULES AND REGULATIONS

6 OF THE COMMISSION MADE PURSUANT THERETO, IT MAY CONDUCT AN INVESTIGATION

7 ON SUCH MATTER, AND BRING AN ACTION IN THE NAME OF THE PEOPLE OF THE STATE

8 OF HAWAII IN ANY COURT OF COMPETENT JURISDICTION AGAINST SUCH PERSON TO

9 ENJOIN SUCH PERSON FROM CONTINUING SUCH VIOLATION OR ENGAGING THEREIN

10 OR DOING ANY ACT OR ACTS IN FURTHERANCE THEREOF.

11 SECTION 37. POWERS OF THE CITY AND COUNTY OF HONOLULU AND OTHER

12 COUNTIES: NOTHING CONTAINED IN THIS CHAPTER SHALL BE CONSTRUED TO LIMIT

13 OR RESTRICT THE POWERS OF THE CITY AND COUNTY OF HONOLULU AND OTHER

14 COUNTIES OF THIS STATE IN THE EXERCISE OF THEIR POLICE POWERS, EXCEPT

15 THAT WHERE THE PROVISIONS OF THIS CHAPTER SHALL CONFLICT WITH THE PRO-

16 VISIONS OF THE ORDINANCES, RULES AND REGULATIONS OF SUCH COUNTIES, THE

17 PROVISIONS OF THIS CHAPTER SHALL PREVAIL TO PRE-EMPT THE FIELD AND SCOPE

18 OF REGULATION.

19 SECTION 38. DEPOSIT OF FEES: ALL FEES COLLECTED UNDER THIS

20 CHAPTER SHALL BE REMITTED BY THE COMMISSION TO THE TREASURER OF THIS

21 STATE, AND SHALL BE PLACED TO THE CREDIT OF THE GENERAL FUND.

22 SECTION 39. THIS ACT SHALL TAKE EFFECT UPON ITS APPROVAL.

INTRODUCED BY:

Honolulu, Hawaii
Dated:



December 20, I960

Mr. Aaron M. Chaney, Chairman 
Real Estate License Commission 
Room 412 Merchandise Mart Building 
Honolulu, Hawaii

Dear Mr. Chaney:

Recently there was considerable publicity 
concerning the alleged defrauding of the public by real 
estate people and others in the Monarch Cooperative 
Apartment project. Members of the legislature have also 
received or heard of complaints of other alleged sharp 
practices in the real estate profession. I am sure that 
your information on these matters is much more complete 
than ours.

We would appreciate your informing us of any 
suggestions you or your commission may have as to needed 
corrective legislation in this field. We would also 
appreciate receiving as much supporting data as you have 
available for any legislation you consider necessary.

Thank you for your assistance.

Very truly yours,

THOMAS P. GILL

TPG:rs



December 20, I960

Mr. Aaron M. Chaney, Chairman
Heal Estate License Commission
Room 412 Merchandise Mart Building
Honolulu, Hawaii

Dear Mr. Chaney:

Recently there was considerable publicity 
concerning the alleged defrauding of the public by real 
estate people and others in the Monarch Cooperative 
Apartment project. Members of the legislature have also 
received or heard of complaints of other alleged sharp 
practices in the real estate profession. I am sure that 
your information on these matters is much more complete 
than ours.
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Honolulu, Hawaii
December__ , I960

Mr. Aaron M. Chaney, Chairman 
Real Estate License Commission 
Room 412 Merchandise Mart Building 
Honolulu, Hawaii

Dear Mr. Chaney:

Recently there was considerable publicity concerning

the alleged defrauding of the public by real estate people and others

that

in the so-called Monarch Cooperative Apa
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erpt from "Consumer Reports”, Jan. 1961)

OY TO THE ECONOMY:

RESTORING CONSUMER CONFIDENCE

If 1960’s lagging economy reflected a hesitant consumer 
psychology, the proposed Federal Consumer Counsel might 
help bring an upturn in *61.

It was a heady New Year’s Eve we celebrated just a year ago. It 
was the end of a decade—farewell to the Fabulous ’Fifties, hello to 
the Soaring ’Sixties. American auto manufacturers were going to sell 
more than 7,000,000 new cars in i960. Steel men were heading into 
"our greatest year”. New housing might drop off a bit, but expendi
tures for durables—stoves, freezers, washing machines, etc.—were 
going to be up. Although consumers had increased their short-term 
debt by $6,500,000,000 (to a total of $52,000,000,000) during that 
last of the fabulous years, they were expected to outdo this testi
mony of faith in the economy by going into debt at a somewhat faster 
rate in i960.

No one was predicting a bonanza—Just a good, solid 14-karat 
expansion in economic activity, based on nothing more spectacular than 
the anticipation that good old King Consumer, drawing upon his coffers 
and his credit, would spend enough more than the year before to 
underwrite everybody’s higher sales quotas.

But the statistics of i960, unhappily, turned out to be muggily 
depressing. The auto-sales total ended up almost a million short 
of the 7-milllon-sales goal. And, for want of that extra million in 
motor sales, it turned out that steel was headed for one of its worse, 
rather one of its great years. Consumer credit, although it did 
expand, did so at a declining rate. By the time the year was over, 
consumers had shouldered no more than an additional $4,000,000,000 in 
debt. Furthermore, a growing part of consumer debt was for personal 
loans—loans used largely for refinancing of previous debt. Sales of 
durables dropped. At the end of the third quarter of the year, manu
facturers’ sales of ranges were down 8 per cent, freezers were off 11 
per cent, and water heaters 10 per cent. Moreover, dealers’ invent
ories of these goods were heavy, so that actual sales to consumers, 
it could be estimated, probably were down even more.

Sales of such goods as these are, of course, closely tied to 
home building and residential housing, which, after a general down
turn for a year and a half, seemed to be taking a nosedive as i960 
approached its final quarter. In September i960, fewer new houses 
were started than during any September for 12 years; the additional 
drop was a startling 29 per cent from September 1959*

From the Mortgage Bankers Association of America’s Quarterly 
Economic Review comes the following explanation for this laaEJpai*- 
ricuIiETy~o^^ statistic:
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"land costs have doubled or trebled. Residential construction 
costs appear to have risen about 96 per cent during the post
war period....

"For single-family houses financed with FHA--insured mortgages 
the rise from 194? through 1959 was from $7,81? to $14,650 and 
for those with VA-guaranteed mortgages, from $7,000 to $14,590, 
or 87 per cent and 108 per cent respectively.,.."

During that same period (1947-1959), the Department of labor’s 
composite Consumej^^ for all consumer goods rose 31 per cent.
In other w6FIs7The“^^ went up far more, comparatively,
than did consumer costs in general. And the same holds, roughly, for 
automobiles. In CD’s 1947 Buying Guide issue, for example, the price 
listed for the Chevrolet was Just above $1250. The i960 Chevrolet 
Bel Air (the middle trim-line) was priced slightly above $2500—or 
100 per cent higher than its 1947 relative.

PRICED OUT OF THE MARKET?

To be sure, both home builders and motor-car manufacturers 
point to product improvements, whose costs account, in part, for the 
price differences. But the basic fact remains. The costs of both 
shelter and movement have risen more rapidly than overall consumer 
costs. And it is upon the two huge industries supplying these 
needs that a vast array of other industries depend.

Widely useful, low-cost, prefabricated homes and standardized, 
interchangeable parts for all housing—in short, the "compact home" 
to go along with the Compact car--long has been the dream answer to 
the housing problem. But should"the compact home" arrive, and it’s 
not even in sight, it will have to do better than the Compact car.

Although the Compacts made their mark by taking around 30 per 
cent of the market, they did not Increase the overall effective 
demand for autos enough to lift sales to the projected totals. Auto 
dealers strove through i960 with crushing inventories. Just after 
the 1961 models were introduced, dealer inventories of unsold cars 
totaled 920,000. It would seem that, for all that people liked the 
Compacts, liked the lower operating costs and easier parking, the 
price level was too high. Chevrolet’s little brother, Corvair, for 
example, was priced at $2177, or nearly 80 per cent more than that 
1947 Chevrolet.

WHERE WILL THE CONFIDENCE COME FROM?

Despite the fact that consumers are heavily in debt and overall 
consumer prices are continuing to rise (the Department of Labor’s 
Consumer Price Index went up 1.5 per cent this past year), the hope 
of 1$61 for a stable economy as against a deepening recession still 
is held to lie with the consumer. "Consumer Confidence is Sought as 
Stimulant, " was the headline of a recent New York Herald Tribune 
report on the deliberations of top Indus tHaZTFEsTT^^ the
story was quite typical of what both business and Government economic 
commentators were telling each other during the last weeks of i960. 
"Business leaders are fretting over consumer confidence," the account 
read. "Why are the glittering Sixties not glittering....this is the 
year above all years when consumers should have been bubbling with 
confidence."



But where does consumer confidence come from? The widely- 
accepted answer to that frequently repeated question is quite 
simple—perhaps too simple. It’s psychology, they say; it’s not 
what the consumer has in his pocketbook, it seems, but what is in 
his mind that makes him buy. That’s why both the Truman and 
Eisenhower Administrations, at the urging of business, tried to 
strengthen buyer confidence during past recessions, by soft-pedaling 
the bad news and playing up the good. And now, with a new Adminis
tration taking over, attention again is centered on Washington.

If persuasive words of cheer are all that’s needed, it will be 
easy enough for the new administration to find slogan makers who can 
match, or Improve upon, the buy-for-patriotism themes we already 
have heard. But the conviction grows that, this time, consumers, as 
opposed to sellers, will require—and have reason to expect—something 
more. And that something is perhaps approached in the following plank 
from the Democratic Party Platform:

“In an age of mass production, distribution, and advertising, 
consumers require effective Government representation and 
protection.

“We propose a (Federal) consumer counsel, backed by a suitable 
staff, to speak for consumers in the formulation of Government 
policies and (to) represent consumers in administrative 
proceedings.

"The consumer also has a right to knew the cost of credit when 
he borrows money. We shall enact Federal legislation requiring 
the vendors of credit to provide a statement of specific credit 
charges and what these charges cost in terms of the true annual 
interest."

To longtime readers of CONSUMER REPORTS, this proposal of Federal 
legislation to require fall disclosure of credit costs will come as 
no new idea.

Mien, several years ago, CU first carried a simplified formula 
for translating the various misleading statements of credit charges 
into true-annual-interest terms, reprint requests for this information 
were high. And since then, as credit selling has increased its hard 
push, reader concern over the problem has greatly Increased. As a 
result, CU was far less surprised than were retailers and lenders at 
the amount of non-commercial support given to the Credit Labeling 
Bill which was proposed at the last Congress by Senator Paul Douglas 
of Illinois. This legislation, short and to the point, called simply 
for a full disclosure of credit costs and the statement of these 
costs in terms of true annual interest. What the Democratic Platform 
appears to have pledged is the passage of the Douglas Bill.

Judging from the record of the hearings on that bill (S.2755), 
commercial opposition to such legislation will be vast and vehement. 
But not all business will oppose. Savings banks are on the side of 
consumers in this issue. One of the biggest, New York’s Bowery 
Savings Bank, for example, has taken advertising space to point out 
how high-cost credit raises the price of goods. Some time before 
hearings on the Douglas Bill were held, the Bowery ran, as its first 
effort on the subject, an advertisement in New York City newspapers



that has received merited and widespread acclaim. The theme was 
down-to-earth. New Yorkers pay 15^ fox* a subway ride—150 cash. 
Taking into account same of the various credit charges commonly made, 
the bank figured out what the subway token on credit could cost and 
came out with such figures as these: 15*90 (6 per cent single-payment 
bank loan); 16.70 (6 per cent discount instalment loan); 17-70 (de
partment-store revolving credit charge); and 19-50 (small loan at a 
2| per cent per month rate).

High school and university teachers, labor unions, churches, 
and individuals across the nation wrote in for reprints of the bank’s 
advertisement; and, mirabile dictu, late in the year, the Financial 
Advertisers Association gave the ad the annual Town Crier Award for 
the best savings-bank advertisement of the year.

If the Federal consumer counsel mentioned in the Democratic 
Party Platform has been appointed and furnished with ”a suitable 
staff” by the time Congressional hearings come up again on a credit- 
labeling bill, this is certainly one of the issues on which a 
Congressional committee might be expected to appeal to him—or her— 
for an opinion.

OTHER AREAS THAT NEED THE CONSUMER VIEWPOINT

Nor is there any lack of other issues which bear looking into 
by such a counsel toward the end of promoting in the economy a better 
basis for maintaining consumer confidence. Consider this sampling of 
a few of the most obvious areas where the consumer viewpoint needs 
bolstering at the Federal Government level:

HOUSING: For the past ten to fifteen years or so, through JHA and VA 
guaranteed loans, the Federal Government has insured lenders against 
financing losses in home building. Consumers have benefited indirectly 
from this support of the financial end of the housing industry, since 
such insurance has made credit more easily available. But the 
time has come for some of that direct and positive activity which the 
industry itself, unorganized as it is, simply seems unable to provide 
on its own. In short, the Federal Government might well build up 
consumer confidence in this area by taking the lead in encouraging 
and guiding the research and planning required to produce that fond 
old dream—a low-cost, good quality, low-upkeep home.

PRICES: Perhaps the time has come again for something like the 
Temporary National Economic Committee of the ’Thirties to investigate 
what lies behind some of the astonishing price increases of the past 
ten years, and to look into reasons why consumer prices appear to move 
only upward. The past ten years have witnessed a phenomenal growth 
in new, efficient, automated plants. Savings from technological 
advances, however, are not reflected in lower retail prices. However 
high the inflation of consumer prices appears in accepted statistics, 
it may well be that it is even higher than it seems, because it rides 
upward above production costs that actually should be declining.

ADVERTISING: Here is as varied and bothersome a parcel of problems 
as anyone could wish upon a Hercules. Like credit, advertising and 
other sales-promotion devices penetrate almost the whole of the 
consumer-goods field. And bad practice, so far as the simplest 
function of this trade—brand claims—goes has gotten out of hand in



a number of areas, notably in radio and TV commercials* Since the 
Federal Government through the Federal Communications Commission has 
been made directly responsible by Congress for the ethical standards 
prevailing in these advertising media, the need for a stronger con
sumer approach here is obvious (see Consumer Reports, January and 
February 1960)*

But there are less evident questions to be raised about current 
advertising that are, nonetheless, Just as pressing: the use of 
advertising allowances to control retail prices (payments made by 
advertisers to retailers that are dependent on the retailer’s main
taining a given price); the use of advertising allowances to deflect 
lowered production costs away from consumer prices into high pro
motion expenditures; and, finally, the sheer overwhelming volume of 
the uncalculated total spent for advertising, sales promotion, public 
relations, and meaningless "new product" and unnecessary "differ
entiated product" maneuvers. Some advertisers have stated flatly 
that it takes at least $10,000,000 to launch a new brand onto today’s 
supermarket shelves. That is a very heavy toll to levy for entrance 
into a free-enterprise marketplace.

REGULATORY AGENCIES: Two regulatory agencies, the Food and Drug 
Administration and the Federal Trade Commission, have responsibilities 
which are, in general, broader than those of most such agencies. And 
these two are increasingly aware of their responsibilities to consumers 
as well as to business. They are not yet, however, equipped to receive 
and to handle a free flow of consumer requests for help or to record 
quickly such consumer observations as those on deceptive packaging. 
In addition to the FDA and FTC, however, there exists a host of 
Federal bureaus and commissions which are tied to specific industries 
and whose functions with respect to these Industries include setting 
prices or rates on goods and services; determining standards of prac
tice; setting tolerances for quality variations, and establishing 
minimum performance standards.

An incomplete list of the products and services involved indi
cates how large is the area of decision relegated to the various 
regulatory forums where the consumer’s voice seldom provides so much 
as a grace note on industry’s we11-orchestrated lobbying: radio, 
television, and wire communications; airplane fares and services; 
processed poultry; processed meats; fresh meat; electric and gas 
rates; housing; fish quality, standards and handling procedures; rail
road, trucking and hauling rates, Including moving of household goods; 
alcoholic beverages; stocks and bonds; fresh fruits and vegetables; 
insecticides and pesticides; tobacco and all agricultural products 
under price supports; milk and other foods under Federal marketing 
orders; and all imported goods.

CU hopes that the phrase, "backed by a suitable staff, " in the 
Democratic Party’s platform statement of intention to establish a 
Federal consumer counsel, was chosen with a good appreciation of the 
range of work with which such a staff must cope.



(Exerpt from ‘’Consumer Reports", Jan. 1961)

KEY TO THE ECONOMY:

RESTORING CONSUMER CONFIDENCE

If 1960*8 lagging economy reflected a hesitant consumer 
psychologyj the proposed Federal Consumer Counsel might 
help bring an upturn In *61.

It was a heady New Year’s Eve we celebrated Just a year ago. It 
was the end of a decade—farewell to the Fabulous •Fifties, hello to 
the Soaring 'Sixties. American auto manufacturers were going to sell 
more than 7,000,000 new ears in i960. Steel men were heading into 
"our greatest year". New housing might drop off a bit, but expendi
tures for durables—stoves, freezers, washing machines, etc.—were 
going to be up. Although consumers had increased their short-term 
debt by $6,900,000,000 (to a total of $52,000,000,000) during that 
last of the fabulous years, they were expected to outdo this testi
mony of faith in the economy by going into debt at a somewhat faster 
rate in i960.

No one was predicting a bonanza—Just a good, solid 14-karat 
expansion in economic activity, based on nothing more spectacular than 
the anticipation that good old King Consumer, drawing upon his coffers 
and hie credit, would spend enough more than the year before to 
underwrite everybody*s higher sales quotas.

But the statistics of i960, unhappily, turned out to be muggily 
depressing. The auto-sales total ended up almost a million short 
of the 7-million-sales goal. And, for want of that extra million In 
motor sales, it turned out that steel was headed for one of its worse, 
rather one of its great years. Consumer credit, although it did 
expand, did so at a declining rate. By the time the year was over, 
consumers had shouldered no more than an additional $4,000,000,000 in 
debt. Furthermore, a growing part of consumer debt was for personal 
loans—loans used largely for refinancing of previous debt. Sales of 
durables dropped. At the end of the third quarter of the year, manu
facturers1 sales of ranges were down 8 per cent, freezers were off 11 
per cent, and water heaters 10 per cent. Moreover, dealers* invent
ories of these goods were heavy, so that actual sales to consumers, 
it could be estimated, probably were down even more.

Sales of such goods as these are, of course, closely tied to 
home building and residential housing, which, after a general down
turn for a year and a half, seemed to be taking a nosedive as i960 
approached its final quarter. In September i960, fewer new houses 
were started than during any September for 12 years; the additional 
drop was a startling 29 per cent from September 1959*

From the Mortgage Bankers Association of America's Quarterly 
Economic Review comes the following explanation for this Iasi, par
ticularly out-of-shape statistic:
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"Land costs have doubled or trebled. Residential construction 
costs appear to have risen about 96 per cent during the post
war period....

"For single-family houses financed with FHA-insured mortgages 
the rise from 1947 through 1959 was from $7,817 to $14,650 and 
for those with VA-guaranteed mortgages, from $7#000 to $14,590, 
or 87 per cent and 108 per cent respectively...."

During that same period (1947-1959)* th® Department of Labor's 
composite Consumer price Index for all consumer goods rose 31 per cent. 
In other woras^^ went up far more, comparatively,
than did consumer costs in general. And the same holds, roughly, for 
automobiles. In CD's 1947 Buying Guide issue, for example, the price 
listed for the Chevrolet was Just above $1250. The i960 Chevrolet 
Bel Air (the middle trim-line) was priced slightly above $2500—or 
100 per cent higher than its 1947 relative.

PRICED OUT OF THE MARKET?

To be sure, both home builders and motor-car manufacturers 
point to product Improvements, whose costs account, in part, for the 
price differences. But the basic fact remains. The costs of both 
shelter and movement have risen more rapidly than overall consumer 
costs. And it is upon the two huge industries supplying these 
needs that a vast array of other industries depend.

Widely useful, low-cost, prefabricated homes and standardised, 
interchangeable parts for all housing—in short, the "compact home" 
to go along with the Compact car—long has been the dream answer to 
the housing problem. But should "the compact home" arrive, and it's 
not even in sight, it will have to do better than the Contact car.

Although the Compacts made their mark by taking around 30 per 
cent of the market, they did not increase the overall effective 
demand for autos enough to lift sales to the projected totals. Auto 
dealers strove through i960 with crushing inventories. Just after 
the 1961 models were introduced, dealer inventories of unsold cars 
totaled 920,000. It would seem that, for all that people liked the 
Compacts, liked the lower operating costs and easier parking, the 
price level was too high. Chevrolet's little brother, Corvair, for 
example, was priced at $2177, or nearly 80 per cent more than that 
1947 Chevrolet.

WHERE WILL THE CONFIDENCE COME FROM?

Despite the fact that consumers are heavily in debt and overall 
consumer prices are continuing to rise (the Department of Labor's 
Consumer Price Index went up 1.5 per cent this past year), the hope 
of 1961 .stable economy as against a deepening recession still
is held to lie with the consumer. "Consumer Confidence is Sought as 
Stimulant," was the headline of a recent Nfcwjgg^^ 
report on the deliberations of top industrialists: The sense of the 
story was quite typical of what both business and Government economic 
commentators were telling each other during the last weeks of i960. 
"Business leaders are fretting over consumer confidence," the account 
read. ■ "Why are the glittering Sixties not glittering..• .this is the 
year above all years when consumers should have been bubbling with 
confidence."
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But where does consumer confidence come from? The widely 
accepted answer to that frequently repeated question is quite 
simple—perhaps too simple* It*8 psychology, they say; it’s not 
what the consumer has in his pocketbook, it seems, but what is in 
his mind that makes him buy. That’s why both the Truman and 
Eisenhower Administrations, at the urging of business, tried to 
strengthen buyer confidence during past recessions, by soft-pedaling 
the bad news and playing up the good* And now, with a new Adminis
tration taking over, attention again is centered on Washington*

If persuasive words of cheer are all that’s needed, it will be 
easy enough for the new administration to find slogan makers who can 
match, or improve upon, the buy-for-patriotism themes we already 
have heard. But the conviction grows that, this time, consumers, as 
opposed to sellers, will require—and have reason to expect—something 
more. And that something is perhaps approached in the following plank 
from the Democratic Party Platform:

"In an age of mass production, distribution, and advertising, 
consumers require effective Government representation and 
protection*

"We propose a (Federal) consumer counsel, backed by a suitable 
staff, to speak for consumers in the formulation of Government 
policies and (to) represent consumers in administrative 
proceedings*

"The consumer also has a right to knew the cost of credit when 
he borrows money. We shall enact Federal legislation requiring 
the vendors of credit to provide a statement of specific credit 
charges and what these charges cost in terms of the true annual 
interest."

To longtime readers of CONSUMER REPORTS, this proposal of Federal 
legislation to require full disclosure of credit costs will come as 
no new idea.

When, several years ago, CU first carried a simplified formula 
for translating the various misleading statements of credit charges 
into true-annual-interest terms, reprint requests for this information 
were high. And since then, as credit selling has increased its hard 
push, reader concern over the problem has greatly increased. As a 
result, CU was far less surprised than were retailers and lenders at 
the amount of non-commercial support given to the Credit labeling 
Bill which was proposed at the last Congress by Senator Paul Douglas 
of Illinois. This legislation, short and to the point, called simply 
for a full disclosure of credit costs and the statement of these 
costs in terms of true annual interest. What the Democratic Platform 
appears to have pledged is the passage of the Douglas Bill.

judging from the record of the hearings on that bill (S.2755), 
commercial opposition to such legislation will be vast and vehement. 
But not all business will oppose. Savings banks are on the side of 
consumers in this issue. One of the biggest, New York’s Bowery 
Savings Bank, for example, has taken advertising space to point out 
how high-cost credit raises the price of goods. Some time before 
hearings on the Douglas Bill were held, the Bowery ran, as its first 
effort on the subject, an advertisement in New York City newspapers



that has received merited and widespread acclaim. The theme was 
down-to-earth. New Yorkers pay 15^ for a subway ride—15^ cash. 
Taking into account some of the various credit charges commonly made, 
the bank figured out what the subway token on credit could cost and 
came out with such figures as these; 15*9^ (6 per cent single-payment 
bank loan); 16.7^ (6 per cent discount Instalment loan); 17-7^ (de* 
partment-store revolving credit charge); and 19.5^ (small loan at a 
2$ per cent per month rate).

High school and university teachers, labor unions, churches, 
and Individuals across the nation wrote In for reprints of the bank's 
advertisement; and, mirabile dictu, late in the year, the Financial 
Advertisers AssociatlSnngS^^ the annual Town Crier Award for 
the best savings-bank advertisement of the year.

If the Federal consumer counsel mentioned in the Democratic 
Party Platform has been appointed and furnished with "a suitable 
staff" by the time Congressional hearings come up again on a credit
labeling bill, this Is certainly one of the Issues on which a 
Congressional committee might be expected to appeal to him—or her— 
for an opinion.

OTHER AREAS THAT NEED THE CONSUMER VIEWPOINT

Nor Is there any lack of other issues which bear looking into 
by such a counsel toward the end of promoting in the economy a better 
basis for maintaining consumer confidence. Consider this sampling of 
a few of the most Obvious areas where the consumer viewpoint needs 
bolstering at the Federal Government level;

HOUSING; For the past ten to fifteen years or so, through FHA and VA 
guaranteed loans, the Federal Government has insured lenders against 
financing losses in home building. Consumers have benefited indirectly 
from this support of the financial end of the housing industry, since 
such insurance has made credit more easily available. But the 
time has come for some of that direct and positive activity which the 
Industry itself, unorganised as it is, singly seems unable to provide 
on its own. In short, the Federal Government might well build up 
consumer confidence in this area by taking the lead in encouraging 
and guiding the rosearch and planning required to produce that fond 
old dream—a low-cost, good quality, low-upkeep home.

PRICES; Perhaps the time has come again for something like the 
Temporary National Economic Committee of the 'Thirties to investigate 
what lies behind some of the astonishing price increases of the past 
ten years, and to look into reasons why consumer prices appear to move 
only upward. The past ten years have witnessed a phenomenal growth 
in new, efficient, automated plants. Savings from technological 
advances, however, are not reflected in lower retail prices. However 
high the inflation of consumer prices appears in accepted statistics, 
it may well be that it is even higher than it seems, because It rides 
upward above production costs that actually should be declining.

ADVERTISING: Hero is as varied and bothersome a parcel of problems 
as anyone could wish upon a Hercules. Like credit, advertising and 
other sales-promotlon devices penetrate almost the whole of the 
consumer-goods field. And bad practice, so far as the simplest 
function of this trade—brand claims—goes has gotten out of hand in
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& number of areas, notably In radio and TV commercials* Since the 
federal Government through the Federal Communications Commission has 
been made directly responsible by Congress for the ethical standards 
prevailing in these advertising media, the need for a stronger con
sumer approach here is obvious (see Consumer Reports, January and 
February I960)*

But there are less evident questions to be raised about current 
advertising that are, nonetheless, Just as pressings the use of 
advertising allowances to control retail prices (payments made by 
advertisers to retailers that are dependent on the retailer*s main
taining a given price); the use of advertising allowances to deflect 
lowered production costs away from consumer prices into high pro
motion expenditures; and, finally, the sheer overwhelming volume of 
the uncalculated total spent for advertising, sales promotion, public 
relations, and meaningless ’’new product" and unnecessary "differ
entiated product” maneuvers* Some advertisers have stated flatly 
that it takes at least $10,000,000 to launch a new brand onto today’s 
supermarket shelves* That is a very heavy toll to levy for entrance 
into a free-enterprise marketplace*

REGULATORY AGENCIES: Two regulatory agencies, the Pood and Drug 
Administration and the Federal Trade Commission, have responsibilities 
which are, in general, broader than those of most such agencies* And 
these two are increasingly aware of their responsibilities to consumers 
as well as to business* They are not yet, however, equipped to receive 
and to handle a free flow of consumer requests for help or to record 
quickly such consumer observations as those on deceptive packaging* 
In addition to the FDA and FTC, however, there exists a host of 
Federal bureaus and commissions which are tied to specific industries 
and whose functions with respect to these industries Include setting 
prices or rates on goods and services; determining standards of prac
tice; setting tolerances for quality variations, and establishing 
minimum performance standards*

An incomplete list of the products and services involved indi
cates how large is the area of decision relegated to the various 
regulatory forums where the consumer’s voice seldom provides so much 
as a grace note on industry’s well-orchestrated lobbying: radio, 
television, and wire communications; airplane fares and services; 
processed poultry; processed meats; fresh meat; electric and gas 
rates; housing; fish quality, standards and handling procedures; rail
road, trucking and hauling rates. Including moving of household goods; 
alcoholic beverages; stocks and bonds; fresh fruits and vegetables; 
insecticides and pesticides; tobacco and all agricultural products 
under price supports; milk and other foods under Federal marketing 
orders; and all imported goods*

CU hopes that the phrase, "backed by a suitable staff, “ in the 
Democratic Party's platform statement of intention to establish a 
Federal consumer counsel, was chosen with a good appreciation of the 
range of work with which such a staff must cope*
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MEMORANDUM

TO: Department of Treasury and Regulation
Attention: Mr. Aaron Chaney, Chairman 
Real Estate License Commission

FROM: Arthur S. K. Fong, Deputy Attorney General

SUBJECT: Investigation and Report on Hawaiian Monarch

INTRODUCTION

On May 2, 1960, a day following the death of Bertrand Fern, 
the Real Estate License Commission began receiving numerous inquiries 
and reports concerning the activities of the Hawaiian Monarch project. 
As a result of requests from the Treasurer’s office and the Real 
Estate License Commission, along with the growing concern of deposi
tors in apartments on the above project, an investigation was begun 
to probe into the activities of the cooperative apartment venture 
on Kuhio Avenue which apparently never materialized.

It became increasingly apparent as the investigation de
veloped that the Hawaiian Monarch project was but one of a series of 
inter-connected activities undertaken by a group of real estate de
velopers and rental agents. A neat web of bank accounts, "dummy1’ 
corporations, diversion of funds, intricate financial manipulations, 
and fraud were uncovered. It must be emphasized at this point that 
most of the individuals connected with these companies and projects 
were wholly ignorant and innocent of the manipulations of the indi
vidual primarily involved in these activities—Bertrand Fern. Others 
were "active or passive partners" or "convenient tools" in the opera
tions which were being undertaken by Fern. The scope of this report 
will be limited to the activities of the Hawaiian Monarch project 
itself, with reference to the other connected projects only when 
necessary to clarify the activities of the project.

As the authority and scope of the Attorney General’s office 
is of necessity restricted by statutory provisions, this report will 
not, and cannot of necessity, deal with the rights and remedies of
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creditors. This office, however, stands ready and willing to cooperate 
fully and assist creditors, or their attorneys, seeking relief for 
losses suffered in this project.

The character and amounts involved in the Hawaiian Monarch 
project can partially be seen by examination of the known depositors 
and amounts sold on the pre-sale of the cooperative apartment units. 
At least 99 persons deposited a total of approximately $198,335 in 
the Hawaiian Monarch or the Walina project (the same project, as will 
later be explained). Refunds to date have totalled only about $84,660 
(in cash or value in kind) or less than one-half of the amounts de
posited. It must be stressed that these amounts are merely tentative 
and were gathered from the sources now available. As will be pointed 
out later in this report, records of sale of units were not all 
properly recorded in uniform manner, nor deposited as agreed in an 
escrow account. There was in fact NO escrow account established as 
agreed upon in the Purchase agreements executed with depositors for 
apartments. Reports are still periodically drifting in of depositors 
previously unknown to the investigators. Many of the records have been 
"conveniently" lost, "misplaced", or destroyed.

The above figures reflect losses suffered only by depositors 
for apartments. The monetary losses of the contractor, sub-contractors, 
architects, decorators, attorneys, and others who advanced money, labor, 
materials or other support on the project are not reflected in these 
figures. It is known that one of the heaviest losses was suffered by 
Stanley Y. Haraga, contractor, whose out-of-pocket expenses on the 
Monarch project alone totalled over $50,000, which is less than half 
of the losses suffered personally by him in the connected activities 
of the Monarch.

Originally, the 15-story cooperative apartment building to 
be erected on Kuhio Avenue, between Walina Place and Nahua Place, was 
known as Walina Apartments. This name was subsequently abandoned in 
favor of the Hawaiian Monarch Apartments in early 1959 to satisfy the 
demands of potential mainland investor-developers who felt the name 
Walina to be too awkward and unattractive to appeal to potential apart
ment owners. In early 1960, after these potential mainland investor
developers withdrew from the project there was some reversion to the 
old name of Walina by the new developing company then set up—Walina 
Co-op, Ltd.

SITE AND OWNERS OF PROPERTY

The site of the proposed Monarch building was Lots 34 and 35 
(or Lot 47), comprising an area of 41,160 square feet, on the mauka 
side of Kuhio Avenue between Nahua Place and Walina Place (Tax Map 
Key 2-6-21-47). The land is presently leased to the Waikiki
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Development Company by its owners, the trustees of the
Queen’s Hospital. In 1958 Waikiki Development Company, the lessors 
of this property, had granted an option to certain parties to sublease 
same. This option was then purchased in December 1958 from these 
parties by Bertrand Fern for Bolan Associates. The records indicate 
that the original payments to purchase this option were paid by checks 
from a "Special Account" of "A Place To Stay, Ltd."

In June 1959 Bertrand Fern acting for Bolan Associates re
quested that this option be issued to Key Enterprises, instead of 
Bolan Associates, who were then to develop the Hawaiian Monarch.
This request was approved by Waikiki Development Company provided that 
construction began by August 1959. This construction deadline was 
subsequently extended. However, in the fall of 1959, upon the failure 
of the parties in Key Enterprises to agree upon financing and other 
details, the principals therein (except for Bertrand Fern and Stanley 
Y. Haraga) withdrew from the project. The option to lease Lot 47 was 
then extended to Bolan Associates until late March 1960 when the op
tion finally expired. Fern, however, managed to secure a lease upon 
Lot 34 (located in the rear portion of the greater Lot 47 fronting 
only on Walina Place) where, on this 15,332 square feet, he agreed to 
construct a cooperative apartment building of not less than $500,000. 
After payment of the initial rental on Lot 34,no other payments were 
made and the lease has since expired and the property reverted to the 
Waikiki Development Company.

DEVELOPERS AND SALES

On October 27, 1958 Walina Apartments, Ltd. filed its 
Articles of Incorporation with the Treasurer's office. The Supple
mental Affidavit filed at that time indicated that all 100 shares of 
no par value common stock had been subscribed for and $1,000 paid in 
by Robin U. Bolan and Stanley Y. Haraga. The officers and directors 
then were: Elsie Lui-Kwan as president and director; Stanley Y. 
Haraga as vice president and director; Janet Wasa as secretary and 
director; Bertrand Fern as treasurer and director and Kum Pui Lai as 
director. The purposes of the corporation were, according to the 
Articles of Incorporation, to acquire a leasehold or fee simple title 
to Lot 35 and to establish, develop, improve, hold, own, manage and 
operate a cooperative apartment building and appurtenances thereto 
on the premises.

The investigation reveals that the first recorded sales of 
units in the Hawaiian Monarch, then known as Walina Apartments, were 
private sales made about October 1958 to close friends and associates 
of the developers, at that time Bertrand Fern, acting for his daughter 
Robin U. Bolan, and contractor Stanley Y. Haraga. Unfortunately,
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most of these pre-sale development investors have not been refunded 
their initial deposits in the project.

The early receipts for these pre-sale of apartment units 
to friends and close associates of the developers are also found in 
the receipt book bearing "Bolan" on its cover. The first receipts 
recorded begin on October 1, 1958 and checks were made payable to 
"A Place To Stay, Ltd." Written on the face of the receipts itself 
is the notation "deposit on Walina Project". Most of these checks 
appear to have been deposited in the First National Bank, Waikiki 
Branch, Special Account of A Place To Stay, Ltd. This account was 
opened on March 18, 1957. The minutes of the board of directors of 
A Place To Stay, Ltd. of March 14, 1957 indicate that this account 
was authorized to be opened for the Liholiho Apartments transaction 
with Bertrand Fern alone to sign checks. Bank records indicate 
clearly that this account was NOT an escrow account, but from the 
checks drawn was more in the nature of a personal checking account 
for Bertrand Fern. The cancelled checks show clearly that personal 
bills and transactions were conducted through this account. The 
records of A Place To Stay, Ltd. do not reflect deposits or with
drawals made from this account. It is clear, however, that Elsie 
Lui-Kwan, the principal broker of A Place To Stay, Ltd. was fully 
aware of the existence of this "Special Account" over which no one 
save Fern had any control. Many of the other transactions of A 
Place To Stay, Ltd. are reflected in the deposits and withdrawals 
from this "Special Account". Various checks for sizeable amounts 
were drawn from this account for reasons clearly unconnected with 
the Monarch project. Deposits in this account totalled $95,903.33 
in 1958, $206,987.70 in 1959 and $28,868.47 in 1960. The balance 
in this account on April 8, 1960 was $.64.

The exclusive sales agent for all units on the Hawaiian 
Monarch, from its inception of the Walina project until its demise 
was A Place To Stay, Ltd. A Place To Stay, Ltd. was incorporated 
on December 3, 1956, having purchased a subsidiary of Tourist 
Business, Ltd. Following the resignation of the original principal 
broker of A Place To Stay, Ltd. in August 1957, Elsie Lui-Kwan, 
save for four months in early 1959, acted as principal broker. In 
each of the three different purchase agreement forms prepared for 
sales on the Monarch project, A Place To Stay, Ltd. was named the 
exclusive agent for consideration in selling, exchanging, renting 
or otherwise disposing of, for value, the interest in the project.

The Supplemental Affidavit filed by A Place To Stay, Ltd. 
on December 3, 1956 indicated that 600 shares of its original 800 
shares of $10 par value common stock had been subscribed for and 
that $3,000 paid in. The Annual Corporation Exhibit filed by
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A Place To Stay, Ltd., for the year ended November 30, 1958 indicated 
that 656 shares had been subscribed for and $6,560 paid in by the 
subscribers. The principal stockholders and their respective 
interests listed in said exhibit include: Elsie Lui-Kwan, 150 shares 
with $1,500 paid in for same; Robin L. Bolan, 400 shares with $4,000 
paid in for same; Bertrand Fern, 6 shares and $60 paid in; others, 
100 shares and $1,000 paid in. The annual corporation exhibit for 
the fiscal year 1959 has not been filed. Our investigation indicates 
that the stockholders of A Place To Stay, Ltd. at the present time 
include Robin 0. Bolan, Elsie Lui-Kwan, and the estate of Bertrand 
Fern.

Commencing January 1959, Bolan Associates, called the 
"Seller", began selling shares of stock in a cooperative corporation 
(Hawaiian Monarch, Ltd.) being organized entitling the purchaser to 
a proprietary lease to an apartment. A Place To Stay, Ltd. was the 
exclusive agent. This agreement did not expressly provide for any 
escrow arrangements, but implied terms (expressed by real estate 
salesmen of A Place To Stay, Ltd.) in making the sales on said agree
ment was that all deposits were to be made into an escrow account at 
the Central Pacific Bank. Our investigation reveals that on 
January 9, 1959 a checking account was opened in the Central Pacific 
Bank under the name of Bolan Associates. The bank records show that 
this account was NOT an escrow account, but a personal account of 
Robin U. Bolan, whose signature alone, or that of her attorney-in- 
fact (Bertrand Fern) was sufficient for withdrawals. Most of the 
deposits on apartment sales made on the Hawaiian Monarch Apartments 
which were made payable to Bolan Associates were deposited into this 
account. These deposits were NOT recorded in the books of account 
in the records of A Place To Stay, Ltd. They were instead kept in 
one of two receipt books, labelled either "Hawaiian Monarch" or 
"Bolan" on the cover of said books. Total deposits into this account 
during 1959 totalled $178,452.99 and $500 in 1960. The current 
balance remaining (as of June 6, I960) is $41.86.

The exact identity and make up of Bolan Associates is not 
fully clear. According to the records of Waikiki Development 
Company, the option on Lots 34 and 35 purchased from certain parties 
on December 15, 1958, was by request of Jack Wilens, then represent
ing potential mainland developer-investors, assigned to Robin 0. 
Bolan and Stanley Y. Haraga. Subsequently, in June 1959 Bertrand 
Fern acting for Bolan and Haraga requested assignment of the option 
to Key Enterprises instead of Bolan and Haraga. Yet, as has been 
pointed out earlier, the account of Bolan Associates in the Central 
Pacific Bank when examined revealed it to be a personal account of 
Robin D. Bolan, requiring only one signature--that of Robin U. Bolan 
or her attorney-in-fact, Bertrand Fern. Bolan Associates was never
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incorporated nor legally constituted as a partnership in Hawaii, and 
there are no other records to indicate Bolan Associates to be any
thing other than a convenient nomenclature. The existence of the 
Bolan Associates account in the Central Pacific Bank was without the 
knowledge of Stanley Y. Haraga.

In late 1958 a number of mainland interests were exploring 
the investment potentials of the Hawaiian Monarch project. This 
group included Jack G. Wilens and other mainland interests. Follow
ing a number of exploratory talks between this mainland group and 
Bertrand Fern and Stanley Haraga, elaborate groundbreaking ceremonies 
were held on the site of the proposed Monarch building with various 
Hollywood celebrities present in February 1959. The expenses for 
this "promotional stunt" was paid for by Bertrand Fern through the 
"Special Account". Subsequently, a model apartment was erected on 
the site.

A joint venture agreement in which Bertrand Fern, Stanley 
Haraga and the mainland interests were to become parties was prepared 
for signature in March 1959. It was executed only by Fern, Haraga 
and Jack G. Wilens on March 16, 1959. This agreement spelled out 
the respective interests of the proposed members of the venture and 
their subscriptions. The members of the joint venture were to form
a corporation known as Key Enterprises, Inc. to erect the 15-story 
apartment building on Lot 35. Since the mainland interests did not 
sign the agreement by March 27, 1959, the time limitation specified 
therein, the agreement was rendered null and void.

On June 25, 1959 Articles of Incorporation of Hawaiian 
Monarch Apartments, Ltd. were filed with the Treasurer’s office. The 
accompanying supplemental affidavit indicated that the corporation 
was to be incorporated in the territory, and that none of the 22,825 
shares of no par stock had been subscribed to or paid in, and that 
the corporation would not commence business until a supplemental 
statement was filed pursuant to section 172-13 of the Revised Laws of 
Hawaii 1955. The officers and directors of the Hawaiian Monarch 
Apartments, Ltd. were Jack G. Wilens, president and director; Bertrand 
Fern, treasurer and director; Elsie Lui-Kwan, secretary; and Stanley Y. 
Haraga, director. The primary purpose of the corporation was: "to 
engage in the business of managing, supervising and operating real 
property, cooperative apartment houses and other buildings and 
structures, all stockholders being entitled solely by reason of their 
ownership of stock, to proprietary leases entitling them either to 
occupy apartments for dwelling purposes or stores for business pur
poses; to negotiate and consummate, for itself or for others, leases 
and other contracts with respect to such property; to enter into 
contracts either as principal or agent, for the furnishing, main
tenance, repair or improvement of any property managed, supervised
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or operated by the corporation; to furnish management, financial, 
auditing and other services; to purchase or otherwise acquire, own, 
use, improve, maintain, operate, sell, lease and otherwise dispose 
of any articles, materials, machinery and equipment used for or in 
connection with any business of the corporation; and to engage in 
and conduct, or authorize, license or permit others to engage in and 
conduct, any business or activity incident, necessary, advisable or 
advantageous to the ownership of property, buildings and structures, 
managed, supervised or operated by the corporation."

On June 29, 1959 a letter written by H. H. Adams, Acting 
Treasurer of Hawaii, advised the company that at least $1,000 must 
be paid in cash and shown on the Supplemental Affidavit before the 
corporation could commence to do business.. No Supplemental Affidavit 
was thereafter filed.

On July 10, 1959 Key Enterprises, Inc. filed its Articles 
of Incorporation with the Treasurer's office. The Supplemental 
Affidavit attached thereto indicated that all 6,300 shares of no 
par value stock had been fully subscribed and $1,575 paid in. The 
officers and directors were: Jack G. Wilens, president and 
director; Elsie Lui-Kwan, secretary; Bertrand Fern, treasurer and 
director; and Stanley Haraga, director. The Supplemental Affidavit 
on file in the Treasurer's office indicates capital stock was sub
scribed and $1,575 paid in by Wilens, Fern, Haraga and the mainland 
interests.

Commencing July 1959, Key Enterprises, Inc. began selling 
stock in the Hawaiian Monarch Apartments to be erected. A Place To 
Stay, Ltd. was named broker for all transactions. The purchase 
agreement provided that "all payments hereunder will be deposited 
in an escrow account at the Central Pacific Bank and will not be 
released until said Plan is declared operative". The agreement 
further provided that if the plan of Cooperative Organization was 
not declared operative on or before December 31, 1959 the agreement 
would be null and void and all payments would be returned without 
interest to the purchaser.

Initial payments and deposits on most sales made on the 
Hawaiian Monarch building by salesmen of A Place To Stay, Ltd. for 
Key Enterprises, Inc. are found in the receipt book bearing the 
label "Hawaiian Monarch". However, the cash journal of A Place To
Stay, Ltd. shows that $9,950 was received for which there were no 
recorded receipts in the "Hawaiian Monarch" book. Depositors' 
checks on apartments were made payable to A Place To Stay, Ltd.
Some of these checks totalling $19,750 were deposited in the books 
of A Place To Stay. Ltd., Trust Account, in the Central Pacific
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Bank. However, the greater majority of these checks were deposited 
in the A Place To Stay, Ltd., Special Account, First National Bank, 
Waikiki Branch. As pointed out earlier, these checks are not 
reflected in the records of A Place To Stay, Ltd. and withdrawals 
required only Bertrand Fern’s signature. In a number of instances, 
while the initial deposit is made in the Special Account in the 
First National Bank, Waikiki Branch, the subsequent deposit is made 
in A Place To Stay, Ltd., Trust Account, in the Central Pacific 
Bank, or vice versa. In one instance, the check was deposited in 
the A Place To Stay, Ltd., Rental Collection Account, at the Bank 
of Hawaii.

On August 6, 1959 a Hawaiian Monarch Apartments, Ltd., 
Special Fund Account was opened in the Central Pacific Bank largely 
at the insistence of the mainland interests. The total deposits 
into this account of $22,800 were largely from checks drawn on the 
Special Account of A Place To Stay, Ltd. at the First National Bank, 
Waikiki Branch. This Special Fund of the Hawaiian Monarch Apart
ments, Ltd. required the signatures of two persons for any with
drawals, Bertrand Fern and Stanley Haraga. The cancelled checks 
of this account indicate that all withdrawals were presumably 
refunds made to depositors on the Monarch project. However, upon 
close scrutiny three checks totalling $6,200, though made out to 
depositors with the notation of "refunds on H. M. apartments" on 
the lower left hand corner of the checks were never received by 
them. Instead these checks were deposited in the Special Account 
of A Place To Stay, Ltd. in the First National Bank, Waikiki 
Branch, with the endorsement of "Deposit to the credit of (name of 
the individual involved is entered) A Place To Stay, Ltd." The 
endorsements in each case appears to be made by the same person and 
closely resembles the writing of Bertrand Fern. The current balance 
of Hawaiian Monarch Apartments, Ltd., Special Fund, as of May 13, 
1960, is $570.

Negotiations between Fern and the potential mainland 
developers continued until late August or September 1959. The 
many transpacific calls made and trips exchanged between the parties 
during these negotiations were all paid for by Fern. Finally, in 
late September 1959, these mainland interests indicated to Bertrand 
Fern and Stanley Haraga that the negotiations to obtain financing 
had failed and that the mainland group was no longer interested 
in the project.

Though Bertrand Fern continued to renew options on Lots 
34 and 35, the project, without financing and development capital, 
was "doomed". Fern did engage the services of a financial adviser 
to negotiate financing for the project with no apparent results 
save additional expenses.
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Despite the notification of withdrawal by the potential 
mainland-developer-investors upon whom most of the development 
capital had been dependent, A Place To Stay, Ltd. continued to make 
sales on the Monarch project. Gleaned from the receipts and 
purchase agreements, these sales of apartment units were made by 
A Place To Stay, Ltd. for either Bolan Associates or Walina Co-op, 
Ltd. The last known recorded sale occurred on March 21, 1960.

On November 9, 1959 a checking account was opened in the 
name of Walina Apartments, Ltd. in the Bank of Hawaii, Keeamoku 
Branch. Deposits into this account totalling $50,100 are traceable 
to transactions other than for Walina Apartments, Ltd. The sole 
signature required for withdrawals from the Walina Apartments, Ltd. 
account was Bertrand Fern. The balance remaining in this account 
on May 24, 1960 was $32.

On March 1, 1960 Walina Co-op, Ltd. filed its Articles 
of Incorporation with the Treasurer’s office. The primary purpose 
of the company was to acquire by purchase or lease real property 
in Waikiki and to develop and improve a cooperative apartment 
building. As has been seen earlier, the option to lease Lot 47 
expired in late March 1960, though a lease on Lot 34 (the rear 
portion of Lot 47) remained as of April 1, 1960. On this Lot 34, 
consisting of 15,332 square feet, Fern had agreed, as a condition 
of the lease, that he would construct a cooperative apartment building 
of not less than $500,000. Purchase agreements indicate that sales 
of apartment units had been made by A Place To Stay, Ltd. for 
Walina Co-op, Ltd. prior to its incorporation on March 1, 1960.

SUMMARY OF FINDINGS

1. Approximately 99 depositors on the Hawaiian Monarch 
or Walina project deposited a total of about $198,335 through real 
estate salesmen of A Place To Stay, Ltd.

2. Refunds to date, either in cash or for value in kind, 
total approximately $84,660.

3. Contrary to representations and the conditions of the 
purchase agreements, there was in fact no escrow account set up at 
Central Pacific Bank.

4. Most of the deposits were not reflected in any way 
in the books of record of A Place To Stay, Ltd.

5. Some of the deposits are not even recorded in the 
receipt books of the Hawaiian Monarch or Walina Project.



6. Moneys received for deposit were deposited primarily
in the "Special Account" of A Place To Stay, Ltd. or Bolan
Associates, over which no one save Bertrand Fern had access.
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7. Bertrand Fern did use funds deposited in the Special 
Account of A Place To Stay, Ltd. and Bolan Associates for personal 
bills and transactions.

8. Elsie Lui-Kwan, the principal broker of A Place To 
Stay, Ltd., was fully aware of the existence of the Special Account 
but took no action to correct same.

9. Checks made out presumably to refund depositors were 
fraudulently endorsed and deposited by Bertrand Fern into the 
Special Account without the knowledge or consent of said depositors.

10. Funds deposited into the Walina Apartments, Ltd. 
account, over which Bertrand Fern had sole control, were traceable 
to activities other than the Monarch project.

11. Records of A Place To Stay, Ltd. are so disorganized 
and inaccurately maintained that systematic audit cannot now be had- 
The records indicate clearly "loose accounting practices" and 
diversion of funds, including fraud. There has been no annual 
corporate statement filed for 1959, but extensions of time to file 
have been requested.

12. The real estate broker's license of Elsie Lui-Kwan 
was suspended and surrendered on May 6, 1960.

13. Insufficient funds remain presently with which to 
fully refund all depositors because of misuse in the handling of 
funds before Plan of Cooperative Organization was declared operative, 
and lack of sufficient initial development capital to finance 
proj ect.

14. Hawaiian Monarch project failed largely because of 
inadequate financing and failure to obtain sufficient development 
capital to begin construction and make Plan of Cooperative Organi
zation operative. Potential mainland developers interested in the 
project failed at any time to definitely commit themselves to the 
project, but merely "explored" investment potentials.

RECOMMENDATIONS

1. Studies be made to tighten controls over escrow 
accounts to insure funds handled by agents be actually placed in 
properly managed accounts outside of the control and manipulations 
of the agent or developer. If need be, perhaps, state supervision 
over escrow transactions might become necessary.
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2. Legislative studies be conducted to extend further 
protection to the public in sales of apartments in cooperative 
apartment buildings. Ways and means to prevent the close 
identification between developer and seller, one of the contribut
ing causes for the failure of the Monarch, must be resolved. 
Requirement for full disclosure of all material and relevant 
information on cooperative apartments to prospective buyers should 
be incorporated in such legislation.

3. The real estate broker's license of A Place To Stay, 
Ltd. and that of its principal broker, Elsie Lui-Kwan, now suspended, 
be revoked by the Commission.

4. This matter, with its report and its findings, be 
referred to the Prosecuting Attorney's office for such action as 
is necessary.

CONCLUSION

Your investigators have contacted and interviewed over 
a hundred people and reviewed at least a like number of reports 
and documents. From our study, interviews and conversations with 
all parties and a review of specifications of the building plans, 
it appears that the Hawaiian Monarch project might have become a 
sound and attractive proposition had it been properly developed 
and managed. The failure of the project through greed, fraud, and 
negligence of a few should not be taken as an indictment against 
the concept of cooperative apartment living. The idea of 
cooperative apartment living in atttempting to solve the land 
problem of the Islands is relatively new to Hawaii and must meet 
the test of time. The question of whether a particular cooperative 
apartment is or will be a suitable or profitable investment or an 
ideal home can never be adequately answered. It will depend 
Largely on proper planning, pricing and management and the honesty, 
integrity and fair dealing of all who operate and handle its affairs. 
This investigation has pointed up definitely the need for study in 
some of these fields.

The Uniform Sale of Securities Act of 1957 specifically 
exempts the offer or sale of securities issued by a corporation 
entitling the holder, by reason of his ownership thereof, to 
occupy for dwelling purposes or to proprietary lease which entitles 
him to occupy a house or apartment in a building owned or leased 
by such corporation. At the core of this Act are the requirements 
of a registration statement and prospectus in the issuance of 
securities. The emphasis on disclosure, with the attendant
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philosophy that full disclosure of the details of the enterprise 
enables the investor to make a free, informed choice seems 
particularly applicable to sales in cooperative apartment 
buildings.

However, as has been pointed out so often, legislative 
safeguards placed to protect the public against unscrupulous 
dealers and developers in real estate, as in other fields, can 
be only as effective as John Q. Public makes it. The public 
itself must at all times keep alert and fully informed, investigat
ing the merits of every proposition before investing in same. 
The slogan investigate before investing cannot be too deeply 
imprinted in the eyes of the public. There can be no adequate 
substitute for judicious investment.

Respectfully submitted,

/s/ Arthur S K.. Fong

Arthur S. K. Fong
Deputy Attorney General

APPROVED:

/s/ Shiro Kashiwa

Shiro Kashiwa
Attorney General


