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From the office of ’

SENATOR HIRAM L. FONG
of Hawaii

Statement on Cosponsorship of
S. 2642, Independent Special Prosecutor Act of 1973, 
with Amendments

In the Senate
December 12, 1973

Mr. President, at this time in the history of the United 

States, I believe there is virtual unanimity throughout the country 

and in Congress that there is the need for an Independent Special 

Prosecutor to once and for all investigate all the Watergate and 

Watergate-related charges, clear the innocent of the cloud hang­

ing over their heads and proceed with the prosecution of all 

offenders against the United States arising from these Watergate 

and Watergate-related activities.

It is imperative that the Special Prosecutor not only have 

the independence and authority needed to do this job properly, but 

that he also have the appearance and assurance of that independence 

and authority in the mind and eyes of the public. And, perhaps at 

this time, it is even more important than it has ever been before, 

that the public be assured of his independence and authority so that 

there be full confidence in the results he achieves and the decisions

he makes.
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In my own view, in practical effect, Mr. Leon Jaworski 

who was appointed Special Prosecutor on November 5, 1973, under 

the authority vested in him by Department of Justice Order No. 

551-73 establishing the Office of Watergate Special Prosecution 

Force, and issued November 2, 1973 by Robert H. Bork, as Acting 

Attorney General, and published in the Federal Register of Novem­

ber 7, 1973, has all the authority and independence necessary to 

carry out the functions and responsibilities of the office.

Mr. President, I ask unanimous consent that this Order 

No. 551-73 of the Department of Justice be inserted in the Record 

as Appendex A at the conclusion of my remarks.

Despite this fact and because of the nature of the events 

which led to the requirement that a Special Prosecutor's Office be 

created and because of the subsequent dismissal of Mr. Archibald. 

Cox as Special Prosecutor and the appointment of Mr. Jaworski to 

that position, I feel it would be more politic to create the Office of 

Special Prosecutor by statute. Such statute would, in my opinion, 

give the nation the additional assurance it needs to accept the 

reality that the Special Prosecutor is an Independent Special 

Prosecutor,

The question then turns to what is the best method of

accomplishing this end -- Kow do we assure maximum independence
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with the fewest risks of challenge to the legality of the actions of 

the Independent Special Prosecutor?

I have since October 20 studied in depth the legal impli­

cations of the various options open to us in Congress. As a 

member of the Judiciary Committee, I have had the benefit of the 

testimony of the former and present Special Prosecutor, the 

former and the Acting Attorneys General, several Senators, many 

law professors and other experts. We heard eleven days of testi­

mony from October 29 through November 20th.

Two Senate bills S. 2611 and S. 2642 and two Reports 

(92-595 and 93-596) emanated from these hearings.

Based upon all this information and upon my study of the 

applicable case law and after a great deal of thought on the subject, 

it is my conclusion that the only way in which it is certain that the 

Special Prosecutor’s office will be properly created so that his 

actions will not be subject to constitutional challenge is to have us, 

by statute, establish the Office, spell out its jurisdiction and 

authority, set the term of the office, fix the limited grounds for 

his removal from office and provide for his appointment by the 

Attorney General.

The constitutional basis for the choice of appointment of

the Special Prosecutor by the Attorney General is set forth in
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Article II, Section 1, Clause 1 of the Constitution which provides:

"The executive Power shall be vested in a 
President of the United States of America. "

And, Section 2, clause 3 of Article II continues:

".. .he [the President] shall take Care that 
the Laws be faithfully executed.. .. "

From this, it is apparent that the function of carrying out

the laws is vested in the Executive Branch of the Government.

The manner of appointment of officials is provided for in

Article II, Section 2, Clause 2, which in pertinent part reads:

". . .he [the President] shall nominate, and 
by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other 
Public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the 
United States, whose Appointments are not 
herein otherwise provided for, and which 
shall be established by Law: but the Congress 
may by Law vest the Appointment of such 
inferior Officers, as they think proper, in 
the President alone, in the Courts of Law, or 
in the Heads of Departments".

There are, therefore, four ways in which a Special

Prosecutor might be appointed:

1. By the President, with the advice and consent of the 

Senate.

2. By the President alone.

3. By the Courts of Law.

4. By the Heads of Departments.
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In the latter three cases, the appointee would be deemed 

an "inferior officer. "

What are the advantages and disadvantages of each of these 

methods and what are the consequences flowing from each method 

of appointment?

1. Appointment by President with advice and consent of Senate 
or alone.

It is conceded by most people that an appointment by the 

President alone, in all the circumstances, would be the lease 

desirable method of appointing a Special Prosecutor. Hence, I shall 

not discuss that further.

If we in the Senate wish to require our advice and consent 

be obtained to a Presidential appointment of a Special Prosecutor, 

we are faced with the grave possibility if not probability that we 

cannot by statute constitutionally limit the power of the President 

to remove the Special Prosecutor from office.

In Myers v. U. S., 272 U.S. 52 (1926), the Supreme Court 

held unconstitutional an 1876 law which denied the President the right 

to remove first class postmasters prior to the expiration of their 

four-year term without the advice and consent of the Senate. In a 

very lengthy opinion, Mr, Chief Justice Taft reviewed the entire 

question of constitutional directions for removal of officials from

office.
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Obviously, we do not wish to give the President an 

unrestricted right to dismiss the Special Prosecutor.

Interestingly, the Court in the Myers case also reviewed 

the Tenure of Office Act of 1867, which had been repealed in 1887 

and found that it was unconstitutional. The Tenure of Office Act 

required Senate consent for the dismissal of the Secretary of War. 

It was the dismissal without Senate consent by President Johnson 

of Secretary of War Edwin Stanton because of his leaking of Cabinet 

secrets, that was the basis of 10 of the 11 Articles of Impeachment 

charged against President Johnson.

It is true that in Humphrey’s Ex’rs. v. U. S. 295 U.S. 

6022 (193 5), the Supreme Court did hold that the President could 

not at will remove a member of the Federal Trade Commission 

since his duties were qua si-legislative and quasi-judicial.

Similarly, in Wiener v. U, S. 3 5 7 U. S. 349 (19 5 8), it 

was held that a member of the War Claims Commission was not 

removable by the President as his duties were adjudicatory.

But, on the other hand, the Court of Appeals for the Sixth 

Circuit in Morgan v. T. V. A., 115 F2d 990 (6 Cir. 1940) held that 

the TVA was predominantly an administrative arm of the executive. 

Hence one of its directors was subject to removal by the President.
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In my opinion, the functions of a Special Prosecutor are 

not quasi-legislative nor quasi-judicial. The functions of a Spe­

cial Prosecutor are administrative of an executive function -- law 

enforcement. •

Hence, it is my conclusion that if he were to be appointed 

by the President even with the advice and consent of the Senate, it 

would be unconstitutional to attempt to restrict by statute the right 

and power of the President to remove him, for as the Supreme Court 

pointed out in the Myers case, the power of removal is constitu­

tional and not derived from legislative fiat.

2. Turning then to the next alternative:

The desirability of having the Special Prosecutor appointed 

by the Courts of Law.

In Ex Parte Siebold, 100 U. S. 371 (1880), we do have the 

Supreme Court sustaining the constitutionality of a Federal statute 

vesting the power of appointment of supervisors of elections in the 

Circuit Court of the United States.

But, in Hobson v Hansen, 26 5 F. Supp. 902 (1967), the 

District Court for the District of Columbia, while sustaining the 

appointment of members of the D. C. Board of Education by the 

District Court for the District of Columbia did indicate that, depend­

ing on the circumstances of a particular case, there did exist the



possibility of a challence under the due process clause to actions 

of the appointing judges then sitting as judges to hear the merits 

of litigation challenging the validity of the performance of the 

court-appointed member of the Board of Education.

And, in U. S. v Marzano, 149 F 2d 92 3 (CA 2d, 1945), 

Judge Learned Hand made it clear:

"Prosecution and judgment are two quite 
separate functions in the administration 
of justice; they must not merge".

In U. 3. v Solomon, 216F.3upp. 835 (3.D. N.Y. 1963) 

the Court upheld the validity of a statute (28 U. 3. C. 506, now 28 

U.3.C. 546) permitting the District Court to appoint a United States 

Attorney when a vacancy occurs and until the vacancy is filled by 

the President. But, in that case, it was clearly recognized that 

"the executive branch is free to choose another United States Attor­

ney at any time, the judicial appointment notwithstanding". And, 

of course, the interim United States Attorney was subject to the 

control of the executive in the person of the Attorney General in 

performing his duties and not subject to the control of the Court.

Furthermore, in U. S. v Cox, 342 F 2d 167 (5 Cir. 1965), 

the Court held the United States Attorney to be an officer of the 

executive department who exercises discretion as to whether or 

not to prosecute. In that case, the Mississippi District Court had
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directed the United States Attorney to prepare indictments as

desired by the Grand Jury. The Attorney General had directed

the United States Attorney not to comply with the Judge's order.

The Court of Appeals held that the District Court could not direct

the Attorney General or the United States Attorney to prepare or 

sign indictments.

With this analysis of the relevant cases, I deem it highly 

probable that a constitutional challenge to a statute authorizing a 

Court-appointed and therefore court-controlled and court-removable 

Special Prosecutor might be sustained.

The benefits from this type of appointment are too few to 

be worth running the risks of having convictions obtained by such 

Court-appointed Special Prosecutor reversed and the guilty go free 

because of a violation of the due process clause of the Fifth Amend­

ment.

As Judge Gesell, in Nader v. Bork, Civil Action No.

1954-73, (D.C., D.C.), stated on November 14, 1973:

"Although these are times of stress, they call 
for caution as well as decisive action. The sug­
gestion that the Judiciary be given responsibility 
for the appointment and supervision of a new 
Watergate Special Prosecutor, for example, is 
most unfortunate. Congress has it within its own 
power to enact appropriate and legally enforceable 
protections against any effort to thwart the Water­
gate inquiry. The Courts must remain neutral.
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Their duties are not prosecutorial. If Congress 
feels that laws should be enacted to prevent 
Executive interference with the Vfatergate Special 
Prosecutor, the solution lies in legislation enhanc­
ing and protecting that office as it is now established 
and not by following a course that places incompatible 
duties upon this particular Court. ”

Judge Sirica in a letter to Senator James O. Eastland,

Chairman of the Committee on the Judiciary, dated November 15, 

1973, also voiced his approval and that of at least eight other Judges 

of the District Court for the District of Columbia of Judge Gesell’s 

opposition to a court-appointed Special Prosecutor.

Mr. President, I ask unanimous consent that the text of

Judge Sirica’s letter of November 15, 1973 be inserted in the Record 

as Appendix B at the conclusion of my remarks.

3. That leaves us with having the Independent Special Prose­

cutor appointed by the Attorney General -- with proper safeguards 

to ensure his independence of action and freedom from dismissal 

except upon ground specified by statute.

This is the only type of appointment I deem capable of 

withstanding successful constitutional challenge.

This being the case, I am glad to cosponsor 3. 2642, the

Taft-Hruska bill, with certain modifications if we agree they are

desirable after a colloquy.
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3. 2642, as reported outby the Judiciary Com­

mittee would:

1. Authorize the Attorney General to appoint an 
Independent Special Prosecutor;

2. Provide that the jurisdiction of the Independent 
Special Prosecutor would generally parallel 
the jurisdiction of former Special Prosecutor 
Cox and that of Special Prosecutor Jaworski;

3. Provide that the Independent Special Prosecutor 
could only be removed by the Attorney General 
"for neglect of duty, malfeasance in office, or 
violation of this Act", what I presume to be the 
equivalent of the "extraordinary improprieties" 
ground now provided by regulation 
(Order No. 551-73) as the ground for removal 
of the Special Prosecutor.

The Attorney General would have to give both Houses of

Congress 30 days notice of such removal stating the reasons for 

the dismissal, but the consensus of Majority and Minority Leaders 

and Chairmen and ranking Minority Members of the Judiciary Com­

mittees of the Senate and House v/ould not be necessary for such 

removal, as now required by the Department of Justice Regulation.

The District Courts in an action by the Special Prosecutor 

could enjoin his removal.

4. Provide for the District Court for the District of 
Columbia to appoint an interim Independent Special 
Prosecutor if the Attorney General fails to act 

within 15 days of enactment of the statute or if 
the Independent Special Prosecutor is disabled 
or there is a vacancy in the office. This is an 
interim appointment and is subject to direction 
of the Attorney General.
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The provisions of S. 2642 would in my opinion certainly 

be constitutional.

- - An executive function -- that of enforcement of the law

is subject to being exercised by appointment by an Executive Head 

of a Department, the Attorney General. •

- - The Independent Special Prosecutor would be subject

to control by the Head of the Department, the Attorney General.

- - The scope of authority vested in the Independent Special 

Prosecutor would be spelled out by law.

- - The jurisdiction of the Independent Special Prosecutor 

would be set by law.

- -The administrative functions, term of office and funds for 

operation of the office would be set by law.

- - Grounds for removal of the Independent Special Prose­

cutor would be set by law.

This bill would be constitutional.

Convictions of the guilty obtained by this Attorney General- 

appointed Independent Special Prosecutor would withstand constitu­

tional challenge.

It is clear that Congress can limit and restrict the power 

of removal it grants a Head of a Department as it deems for the 

best public interest. This was established in U. 3. v. Perkins,
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116 U. S. 483 (1886) when a cadet engineer was held not to be 

subject to removal by the Secretary of the Navy by any other 

means than court martial under a statute requiring removal by 

court martial in time of peace.

SUGGESTED CHANGES

1. I raise the question whether it would not be prudent 

at the present time and under all the circumstances, to amend Sec. 

11 (a) of S. 2642 to make it absolutely clear that the Independent 

Special Prosecutor is removable only for "extraordinary impropri­

eties on his part, which include neglect of duty, malfeasance in 

office or violation of this Act".

2. I further suggest that in lieu of the 30 day notice of 

dismissal provided for in Sec. 11 (b), that that Section be amended 

to provide that the Independent Special Prosecutor will not be dis­

missed nor his independence limited without first obtaining a two- 

third agreement to such dismissal or limitation from the Majority 

and Minority Leaders and Chairmen and ranking Minority Members 

of the Judiciary Committees of the Senate and the House of 

Representatives.

3. The Findings and Declaration of Purpose set forth in

Sec. 2 of S. 2642 in subsection (9) provides;
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"(g) the Acting Attorney General has assured the 

Congress that, under this Act, he will consult 

with the Senate leaders prior to making any appoint­

ment to the Office of Special Prosecutor and will 

not appoint anyone v/hom the Senate disapproves by 

resolution. "

Acting Attorney General Bork in a letter dated November 26 

1973, to Senator Hruska did state, in relevant part:

"Because I understand the need for public confidence 

in the Special Prosecutor, let me assure you that if 

3. 2642 is approved while I am the Acting Attorney 

General, I will consult with the Senate leaders prior 

to making any appointment to the office of Special 

Prosecutor. I also will not appoint anyone whom 

the Senate disapproves by resolution. "

It is to be expected that we will soon have an Attorney 

General in the person of Senator Saxbe.

There should be no doubt as to the requirement that who­

ever occupies the position of Attorney General and whenever an 

appointment is made to fill the position of Independent Special 

Prosecutor that the proposed appointment be first subject to con­

sultation with the Senate Judiciary Committee and that the Attorney
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General not appoint anyone whom the Senate disapproves by 

resolution.

Accordingly, I suggest a new subsection be added to Sec.

4 of S. 2642 providing;

(b) The Attorney General, accompanied by the 

person he proposes to name to be Special Prose­

cutor, shall consult with the Senate Committee on 

the Judiciary and the Attorney General shall make 

no appointment as provided for in subsection (a), 

if the Senate within 15 days of submission of the 

name of a person to be Special Prosecutor dis­

. approves by resolution of such appointment.

VZith these added safeguards to ensure the independence of 

the Independent Special Prosecutor, I feel not only the reality of 

independence and legality will be assured the Special Prosecutor 

but the appearance of independence of the Special Prosecutor will 

be firmly established.


